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CASES 

ARGUED  AND  DETERMINED 

IN  THE  # 

COURT  OF  COMMON  PLEAS, 


UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

IN  THE  NINTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term,  were 
Tindal,  C.  J.  0      Maule,  J. 

CoLTMAN,  J.  ERLE,  J. 


HOLDEN  v.  The  LIVERPOOL  New  Gas  and  Coke  Company.    May  22. 

A  gas  company  incorporated  by  act  of  parliament,  with  the  usual  powers  to  take  up  pave- 
ments, &c,  for  the  purpose  of  laying  down  and  repairing  mains,  pipes,  &c,  had  for  some 
years  supplied  gas  to  a  house  belonging  to  the  plaintiff;  the  only  means  of  shutting  it  ofT 
being  by  a  stop-cock  within  the  house,  the  key  of  which  was  kept  by  the  occupier.  The 
last  tenant,  on  quitting,  gave  notice  to  the  company  that  he  should  not  require  any  further 
supply ;  and  one  of  their  workmen,  at  his  request,  removed  a  chandelier  from  one  of  the 
rooms,  leaving  the  end  of  the  pipe  properly  secured.  The  internal  fittings  were  the  pro- 
perty of  the  plaintiif.  Whilst  the  house  remained  untenanted,  tho  gas  by  some  unexplained 
means  escaped,  and  an  explosion  took  place,  by  which  the  house  was  considerably  damaged. 

In  case  against  the  company,  alleging  a  breach  of  duty  on  their  part  in  not  taking  proper 
means  to  prevent  the  influx  of  the  gas  into  the  house,  the  judge  having,  upon  the  above 
facts,  directed  a  nonsuit,  the  court  declined  to  interfere. 

Negligence  on  the  part  of  the  plaintiff,  was  held  to  be  an  admissible  defence  under  tho  plea 
of  not  guilty. 

Case.  The  declaration  stated,  that  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievance  by  the  said  Liverpool  New  Gas  and 
Coke  'Company  as  thereinafter  mentioned,  was,  and  from  thence  r«2 
hitherto  had  been  and  still  was,  lawfully  possessed  of  a  certain  house, 
with  the  appurtenances,  situate  and  being  in  the  borough  of  Liverpool,  in 
the  county  palatine  of  Lancaster ;  that,  before  and  at  the  time  of  the  com- 
mitting of  the  said  grievance,  the  said  Liverpool  New  Gas  and  Coke  Com- 
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pany  was  possessed  of  divers  large  quantities  of  a  certain  dangerous, 
inflammable,  and  explosive  gas,  then  being  under  the  care  of  the  said 
Liverpool  New  Gas  and  Coke  Company :  yet  the  said  Liverpool  New  Gas 
and  Coke  Company,  well  knowing  the  premises,  but  disregarding  their 
duty  in  that  behalf,  and  contriving  and  wrongfully  and  unjustly  intending 
to  injure  and  prejudice  the  plaintiff  in  the  possession  and  enjoyment  of  his 
said  house,  and  to  injure  the  said  house,  theretofore,  to  wit,  on  the  1st  of 
April,  1844,  wrongfully  and  injuriously  took  such  little  and  bad  care  of 
their  s?id  gas,  that,  by  reason  of  the  carelessness,  negligence,  and  impro- 
per conduct  of  the  said  company  in  that  behalf,  divers  large  quantities  of 
the  said  gas  of  the  said  company  wrongfully  and  unlawfully  then  passed, 
diffused,  and  spread  itself  towards,  unto,  into,  and  about  the  said  house 
of  the  plaintiff,  and  then  caught  fire,  and  exploded  therein :  by  means  of 
which  premises  the  said  house  of  the  plaintiff  was  then  greatly  damaged, 
shaken,  burnt,  and  injured,  and  then  became  and  was  out  of  repair  and 
dilapidated,  and  the  plaintiff  was  thereby  prevented  from  enjoying  the 
same,  as  he  otherwise  might  have  done  and  ought  to  have  done,  for 
*a  long  time,  to  wit,  six  months  then  next  following,  and  was  also 
deprived  of  great  gains  and  profits,  to  wit,  100/.,  which  he  would 
have  otherwise  derived  from  letting  the  said  house  during  the  last-men- 
tioned period,  and  was  also  forced  and  obliged  to,  and  necessarily  did, 
pay,  lay  out,  and  expend  divers  large  sums  of  money,  in  the  whole  amount- 
ing to  a  large  sum,  to  wit,  500/.;  and  was  also  forced  and  obliged  to,  and 
necessarily  did,  contract  and  become  liable  to  pay  divers  other  sums  of 
money,  in  the  whole  amounting  to  another  large  sum,  to  wit,  500/.,  in  and 
about  repairing  the  damage  so  done  as  aforesaid. 

Pleas — first,  not  guilty  ;  secondly,  that  the  plaintiff  was  not  possessed 
of  the  house  in  the  declaration  mentioned,  modo  et  fonnd.    Issue  thereon. 

The  cause  was  tried  before  Crf.sswell,  J.,  at  the  last  summer  assizes 
at  Liverpool.  The  facts  that  appeared  in  evidence  were  as  follow : — The 
plaintiff  was  the  owner  of  a  dwelling-house  in  Salisbury  street,  Liverpool ; 
and,  whilst  in  his  own  occupation,  in  the  year  1826,  he  caused  it  to  be 
supplied  with  gas  from  the  works  of  the  Liverpool  New  Gas  and  Coke  Com- 
pany, which  was  incorporated  by  act  of  parliament^)  with  extensive 
powers  for  taking  up  pavements,  &c,  for  the  purpose  of  laying  down  and 
repairing  their  mains  and  pipes.(6)  The  mode  of  supplying  gas  to  the 
different  houses,  was  by  an  iron  pipe  from  the  main  in  the  street,  through 
the  outer  wall  of  the  house,  and  thence  through  a  meter,  between  which 
and  the  wall  was  a  stop-cock,  to  admit  or  exclude  the  passage  of  the  gas 
to  the  meter  and  thence  to  the  burners,  at  the  pleasure  of  the  occupiers, 
in  whose  possession  the  key  of  the  stop-cock  was.  It  appeared  that  the 
company  had  no  'external  means  of  cutting  off  the  gas  from  the 
houses  supplied  by  tliem,  except  by  the  removal  of  the  pipes  from 

(a)  4  G.  4,  c.  xxxix. 

(6)  The  VJ\U  section  enncted  that  it  should  be  lawful  for  the  company  of  proprietors  to  dig 
and  sink  trenches  and  drains,  and  to  lay  pipe*,  and  put  and  affix  stop-cocks  and  plugs,  &c 

Digitized  by  Google 


3  Manning,  Granger,  &  Scott.  4 

the  main ;  stop-cocks  on  the  outside  of  the  houses  having  been  disused 
since  meters  were  first  introduced,  which  was  before  the  company  in  ques- 
tion was  formed.  Two  persons  in  the  employ  of  other  gas  companies — 
the  one  at  Liverpool,  the  other  at  Manchester — were  called  to  prove  that 
the  course  usually  adopted  by  them,  with  regard  to  empty  houses,  was,  to 
intercept  the  supply  by  means  of  stop-cocks  on  the  outside,  or  by  taking 
up  the  pavement  and  removing  the  pipes :  but,  on  cross-examination,  it 
appeared  that  these  two  companies  were  established  before  the  meter  had 
come  into  general  use. 

In  October,  1831,  the  plaintiff  ceased  to  reside  in  the  house  in  Salis- 
bury street ;  since  which  time  it  had  been  in  the  occupation  of  several 
tenants  in  succession ;  the  company  continuing  to  supply  gas  to  such 
tenants  down  to  the  time  of  the  happening  of  the  accident  hereinafter 
mentioned.  Mr.  Withnell,  the  last  tenant,  who  entered  at  Lady-day, 
1842,  quitted  at  Lady-day,  1844,  previously  to  which  day  he  gave  notice 
to  the  company  that  he  was  about  to  vacate  the  premises,  and  would  not 
be  liable  for  any  further  supply  of  gas  thereto.  At  the  time  Withnell 
quitted  the  house,  a  workman  in  the  employ  of  the  company,  at  his  request, 
and  by  the  direction  of  the  company's  foreman,  went  there  for  the  purpose 
of  taking  down  a  chandelier  in  the  dining-room,  and  a  lamp  in  the  hall, 
which  were  the  property  of  Withnell,  and  which  were  carried  to  and  fixed 
by  the  company  in  the  house  to  which  Withnell  had  removed.  This  per- 
son, when  he  unfixed  the  chandelier  and  lamp,  properly  secured  the  ends 
of  the  pipes  with  metal  caps  screwed  on  with  white  lead,  and  left  all  safe. 
The  stop-cock  and  meter  used  in  the  house  in  question  were  the  property 
of  the  plaintiff. 

On  the  8th  of  April,  by  some  unexplained  means,  'nothing  hav-  r#g 
ing  previously  occurred  to  indicate  danger,(a)  an  explosion  of  gas  *■ 
took  place  in  the  plaintiff's  house,  which  occasioned  considerable  damage 
thereto.  Upon  a  subsequent  examination  of  the  premises,  it  appeared  that 
the  gas  was  turned  on,  and  that  the  internal  supply  pipes  had  been  torn 
or  cut  from  the  meter,  and  carried  away.  How  this  had  occurred,  there 
was  no  evidence  to  show ;  but  it  was  assumed  to  have  been  the  act  of 
some  person  who  had  feloniously  entered  the  house  after  Withnell,  the  last 
tenant,  had  quitted  it. 

It  was  contended,  on  the  part  of  the  plaintiff,  that  it  was  the  duty  of 
the  company,  upon  the  receipt  of  a  notice  from  the  tenant  that  he  no 
longer  required  the  gas,  to  take  effectual  means  to  prevent  it  from  entering 
the  house ;  that,  after  such  notice,  they  had  no  right  to  send  their  gas  upon 
the  premises ;  and  that,  if,  for  the  purpose  of  prevention,  it  was  essential 

(a)  It  was  in  evidence,  that  the  occupier  of  the  adjoining  house,  between  seven  and  eight 
o'clock  in  the  evening  of  that  day,  being  annoyed  by  a  smelt  of  gas  on  his  premises,  (of 
which  he  had  given  immediate  notice  to  the  company,  requesting  them  to  send  some  one 
mat  day  to  ascertain  whence  it  escaped,)  went  to  the  cellar  for  the  purpose  of  turning  off  his 
own  supply,  having  a  lighted  candle  with  him;  and  that  the  explosion  in  the  plaintilTa  house 
took  place  at  that  instant. 
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that  there  should  be  a  stop-cock  outside  the  house,  they  were  bound  by 
law  to  provide  it. 

The  learned  judge — conceiving  that  no  such  duty  was  cast  upon  the 
defendants,  but  that  it  was  the  duty  of  the  landlord,  or  of  the  outgoing 
tenant,  who  had  the  means  of  controlling  the  influx  of  the  gas,  by  the  in- 
ternal  stop-cock,  to  see  that  it  was  properly  turned  off — directed  a  non- 
suit. "I  have  always,"  observed  his  lordship,  "understood  it  to  be  a 
principle  applicable  to  actions  for  negligence,  that  there  should  be  no  neg- 
ligence or  want  of  reasonable  caution  on  the  part  of  the  plaintiff.  In  this 
case,  the  tenant  of  the  house  must  for  this  purpose  *be  identified 
with  the  plaintiff  himself,  who  must  be  responsible  for  not  taking 
care  that  the  stop-cock  inside  the  house  was  properly  turned. (a)  Inas- 
much, therefore,  as  the  plaintiff's  own  negligence  in  leaving  the  stop-cock 
open,  undoubtedly  contributed  in  a  material  degree  to  the  accident — or, 
indeed,  entirely  occasioned  it — I  think  the  action  cannot  be  maintained.'1 

Sir  T.  Wilde,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a 
new  trial,  against  which 

Channell,  Serjt.,  (with  whom  was  Crompton,)  showed  cause.  The  de- 
fendants have  been  guilty  of  no  negligence.  They  had  no  control  over 
the  pipes  in  the  plaintiff's  house ;  nor  is  there  any  thing  in  the  act  of  par- 
liament by  which  they  are  incorporated,  that  imposes  upon  them  any  such 
duty  as  that  with  which  it  is  sought  to  charge  them  in  this  action.  The 
notice  given  to  them  by  the  tenant  was  intended  merely  to  intimate  to 
them  that  they  were  not  to  charge  him  for  any  further  supply  of  gas  to 
those  particular  premises :  it  was  not  a  notice  to  them  to  remove  the  pipes. 
The  internal  fittings  being  the  property  of  the  plaintiff,  it  was  his  duty  to  have 
some  one  to  take  care  of  the  house,  and  to  see  that  the  stop-cock,  which  was 
solely  under  his  control,  was  properly  turned.  He  has,  therefore,  at  all  events, 
been  so  far  contributory  to  the  injury  of  which  he  complains,  as  to  pre- 
clude him  from  charging  the  defendants.  The  case  falls  precisely  within 
the  rule  of  law  laid  down  by  Parke,  B.,  in  Bridge  v.  The  Grand  Junction 
Railway  *  Company,  3  M.  &  W.  244.(6)   That  was  an  action  upon 

J  the  case  for  the  negligent  management  of  a  train  of  railway  carriages 
whereby  it  ran  against  another  train,  in  one  of  the  carriages  of  which  the 
plaintiff  was  riding,  and  injured  him.  The  defendants  pleaded  that  the 
parties  having  the  management  of  the  train  in  which  the  plaintiff  was, 
managed  it  so  negligently  and  improperly,  that,  in  part  by  their  negli- 
gence, as  well  as  in  part  by  the  negligence  of  the  defendants,  the  defend- 
ants' train  ran  against  the  other,  and  caused  the  injuries  to  the  plaintiff. 
The  plea  was  held  bad,  both  in  form  and  in  substance — in  form,  because  it 
amounted  to  not  guilty— and  in  substance,  because  it  did  not  show,  not 

(a)  If  the  defendants  hod  called  witnesses,  this  difficulty  would,  in  all  probability,  have 
been  obviated ;  for,  it  can  hardly  be  supposed  that  their  workman — who  would  have  been 
called  to  prove  thnl,  on  removing  the  chandelier  and  lamp,  he  properly  secured  the  endt  ot 
the  pipes — when  be  did  eo,  neglected  to  turn  off  the  gas  at  the  meter. 

(6)  S.  C.  per  num.  Jrmtiagt  v.  Tkt  Grand  Junction  Rathcay  Company,  G  DowL  P.  C.  340 
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only  that  the  parties  tinder  whose  management  the  train  in  which  the 
plaintiff  rode  were  guilty  of  negligence,  but  also  that  by  ordinary  care 
they  could  have  avoided  the  consequence  of  the  defendants1  negligence. 
And  Parke,  B.,  said  :  "All  the  facts  in  the  plea  may  be  true  ;  there  may 
have  been  negligence  in  both  parties  ;  and  yet  the  plaintiff  may  be  entitled 
to  recover.  The  rule  of  law  is  laid  down  with  perfect  correctness  in  the 
case  of  Butterfield  v.  Forrester,  1 1  East,  60 ;  and  that  rule  is,  that,  al- 
though there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet, 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided  the  con- 
sequence of  the  defendants'  negligence,  he  is  entitled  to  recover :  if,  by 
ordinary  care,  he  might  have  avoided  them,  he  is  the  author  of  his  own 
wrong.  That  is  the  only  way  in  which  the  rule  as  to  the  exercise  of 
ordinary  care,  is  applicable  to  questions  of  this  kind." 

Sir  T.  Wilde,  Talfourd,  and  Manning,  Serjts.,  (with  whom  was  John 
Henderson,)  in  Hilary  and  Easter  terms,  'were  heard  in  support  of  r#g 
the  rule.    The  defence  now  relied  on  was  not  admissible  under  the 
pleas  here  pleaded.    In  Milman  v.  Dolwell,  2  Campb.  378,  to  trespass  for 
unmooring  the  plaintifFs  barge,  the  defendant,  having  pleaded  merely  the 
general  issue,  was  not  permitted  to  give  in  evidence  that  he  removed  it 
from  a  situation  of  danger  by  the  plaintiff's  authority ;  or  that,  being  frozen 
to  the  barge  of  a  third  person  which  the  defendant  was  authorized  to 
remove,  the  one  was  inevitably  unmoored  with  the  other,  and  that  they 
were  both  brought  together  to  a  place  of  safety.    So,  in  Knapp  v.  Salisbury, 
2  Campb.  500,  it  was  held,  that,  in  trespass  for  running  with  a  cart  against 
the  plaintiff's  chaise,  the  defendant  could  not  give  in  evidence,  under  not 
guilty,  that  the  chaise  and  cart  were  travelling  on  the  high  road  in  oppo- 
site directions,  and  that  the  collision  happened  from  the  negligence  of  the 
plaintiff,  or  from  inevitable  accident.   And  in  Webb  v.  Page,  6  M.  &  G. 
196, 6  Scott,  N.  R.  951,  under  a  plea  of  not  guilty  to  a  declaration  in  case 
against  a  carrier  for  hire,  for  not  safely  conveying  goods,  it  was  held  that 
the  defendant  could  not  set  up  that  the  goods  were  lost  through  the  negli- 
gence of  the  plaintiff.   The  doctrine  laid  down  by  Lord  Ellenborough 
in  Butterfield  v.  Forrester,  11  East,  60— and  recognised  by  this  court, 
though  with  little  discussion,  in  Marriott  v.  Stanley,  1  M.  &G.  568, 1  Scott, 
N.  R.  392 — cannot  be  sustained  to  its  full  extent,  and  is  inconsistent  with 
the  subsequent  case  of  Smith  v.  Dobson,  3  M.  &  G.  59,  3  Scott,  N.  R.  336. 
There,  in  an  action  for  improperly  navigating  a  steamboat,  whereby  the 
plaintiff's  barge  was  sunk,  it  appeared  that  a  large  steam-vessel  preceded 
the  defendant's  steamboat,  and  partly  occasioned  the  swell  which  caused 
the  injury,  and  also  that  the  plaintiff's  barge  was  improperly  trimmed  and 
•insufficiently  manned.    The  jury  found  a  verdict  for  a  fourth  part  r#g 
of  the  damage  actually  sustained,  alleging  as  a  ground  for  so  doing, 
that  blame  was  not  attributable  to  the  defendants  alone,  the  barge  not 
being  properly  trimmed :  and  it  was  held,  that,  although  this  allegation 
might  have  been  a  reason  for  directing  the  jury  to  reconsider  their  verdict, 
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it  furnished  no  ground  for  granting  a  new  trial.    [Cresswell,  J.  That 
is  not  necessarily  inconsistent  with  the  doctrine  of  Butterfield  v.  Forrester. 
Maule,  J.    In  the  Admiralty  Court,  if  two  ships  have  come  into  collision 
without  fault  on  either  side,  or  with  an  equal  degree  of  negligence  on  the 
part  of  those  in  charge,  the  owners  of  each  are  made  to  bear  the  costs  of 
repairs  in  equal  proportions.]    In  Lynch  v.  Nurdin,  1  Q.  B.  29,  4  P.  &  D. 
672,  the  defendant  negligently  left  his  horse  and  cart  unattended  in  the 
street :  the  plaintiir,  a  child  seven  years  old,  got  upon  the  cart  in  play ; 
another  child  incautiously  led  the  horse  on ;  and  the  plaintiff  was  thereby 
thrown  down  and  hurt:  and  it  was  ht-ld,  that  the  defendant  was  liable  in 
an  action  on  the  case,  though  the  plaintiff  was  a  trespasser,  and  contri- 
buted to  the  mischief  by  his  own  act ;  and  that  it  was  properly  left  to  the 
jury  to  say  whether  the  defendant's  conduct  was  negligent,  and  the  negli- 
gence caused  the  injury.    Lord  Denman,  C.  J.,  in  delivering  the  judg- 
ment of  the  court  in  that  case,  says :  "  The  legal  proposition,  that  one 
who  has  by  his  own  negligence  contributed  to  the  injury  of  which  he 
complains,  cannot  maintain  his  action  against  another  in  respect  of  it,  has 
received  some  qualifications.    Indeed,  Lord  Ellenborough's  doctrine  in 
Butterfield  v.  Forrester,  which  has  been  generally  adopted  since,  would 
not  set  up  the  want  of  a  superior  degree  of  skill  or  care  as  a  bar  to  the  claim 
for  redress:  ordinary  care  must  mean  that  degree  of  care  'which 
may  reasonably  be  expected  from  a  person  in  the  plaint ifFs  situa- 
tion :  and  this  would  evidently  be  very  small  indeed  in  so  young  a  child. 
But  this  case  presents  more  than  the  want  of  care :  we  find  in  it  the  posi- 
tive misconduct  of  the  plaintiff  an  active  instrument  towards  the  effect. 
W  e  have  here  express  authorities  for  our  guidance.    In  Bott  v.  Wilkes, 
3  B.  &  Aid.  304,  a  decision  which  excited  great  attention  both  in  West- 
minster Hall  and  beyond  it,  this  court,  indeed,  held  that  a  trespasser  in  a 
wood  where  he  well  knew  spring-guns  to  be  placed,  could  not  sue  for  the 
injury  received  by  him  from  the  explosion  of  one  of  them.    But  Lord 
Tenterden  and  his  three^  brethren  cautiously  and  repeatedly  declared 
that  their  opinion  was  founded  on  the  plaintiff's  knowing  of  the  danger, 
and  voluntarily  incurring  it.    Best,  J.,  who  was  supposed  to  carry  to  the 
greatest  extent  the  right  of  protecting  property  against  invaders  by  placing 
dangerous  instruments,  took  infinite  pains,  when  chief  justice  of  the  Com- 
mon Pleas,  to  explain  that  his  opinion  in  Bott  v.  Wilkes  rested  exclusively 
on  the  notice.    In  Bird  v.  Holbrook,  4  Bingh.  628,  his  expressions  are 
most  remarkable.    And  so  far  is  his  lordship  from  avowing  the  doctrine 
that  the  plaintiff's  concurrence  in  producing  the  evil  debars  him  from  his 
remedy,  that  he  considers  Bott  v.  Wilkes  an  authority  in  favour  of  the 
action."    In  the  present  case,  the  evidence  clearly  established  a  ptimd 
facie  case  of  negligence  against  the  defendants.    They  are  a  company 
incorporated  for  their  own  benefit,  with  ample  powers  in  derogation  of 
the  rights  of  the  public;  having  under  their  management  and  control  a 
dangerous  and  insidious  fluid,  which  it  was  their  duty  so  to  deal  with,  by 
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all  reasonable  means  in  their  power,  as  to  guard  against  the  possibility  of 
injury  to  the  public.  Their  right  to  let  in  this  inflammable  gas  to  the 
•plaintiff's  house  was  co-extensive  only  with  the  term  for  which 
their  customer  held  it.  The  moment  they  received  notice  from  him  I 
that  he  no  longer  required  to  be  supplied  with  gas  at  that  place,  the  com- 
pany's right  to  introduce  it  there  ceased,  and  it  became  their  duty  to  pre- 
vent its  influx  therein.  [Tindal,  C.  J.  The  evidence  shows  that  there 
is  a  stop-cock  inside  the  house,  under  the  control  of  the  owner  or  occu- 
pier, and  that  the  internal  fittings  are  the  property  of  the  plaintiff:  was 
no  duty  cast  upon  him  to  protect  himself?]  If  there  was  evidence  that 
the  plaintiff  had  been  guilty  of  negligence  that  was  in  any  degree  con- 
ducive to  the  injury  complained  of,  that  should  have  been  submitted  to 
the  jury.  There  was,  however,  nothing  to  show  that  there  had  been  any 
want  of  due  caution  on  his  part ;  and  he  clearly  cannot  be  held  responsi- 
ble for  the  acts  of  persons  who  might  furtively  and  without  his  consent  or 
privity  have  come  upon  the  premises.  The  company  were  bound  to  fur- 
nish themselves  with  adequate  means  to  intercept  the  supply  from  the  out- 
side of  the  house,  if  the  safety  of  the  public  required  it.  In  Daniels  v.  Pol- 
ter,  4  C.  &  P.  262,  it  was  ruled  by  Tindal,  C.  J.,  that  a  tradesman  who  has 
a  cellar  opening  upon  the  public  street,  is  bound,  when  he  uses  it,  to  take 
reasonable  care  that  the  flap  of  it  is  so  placed  and  secured,  as  that,  under 
ordinary  circumstances,  it  shall  not  fall  down  ;  but,  if  the  tradesman  has 
so  placed  and  secured  it,  and  a  wrong-doer  throws  it  over,  the  tradesman 
will  not  be  liable  in  damages  for  any  injury  occasioned  by  it.  In  Beau- 
Heu  v.  Finglam,  P.  2  H.  4,  fo.  18,  pi.  6,  which  was  an  action  on  the  case 
against  the  defendant  for  so  negligently  keeping  his  fire  that  the  plaintiff's 
houses,  and  bis  goods  therein,  were  burnt,  Mark  ham  (Justice  of  C.  P.) 
says:  «I  shall  answer  to  my  neighbour  for  him  who  enters  into  my 
•house  with  my  leave  or  with  my  knowledge,  or  who  is  a  guest  with  r«12 
me,  or  for  my  servant,  if  he  or  any  of  them  does  any  thing,  as  with  L 
a  candle  or  other  thing,  by  which  doing  the  house  of  my  neighbour  is  burnt. 
But,  if  a  man  out  of  my  house,  against  my  will,  puts  fire  into  the  straw 
of  my  house  or  elsewhere,  whereby  my  house  is  burnt,  and  the  houses  of 
my  neighbours  are  burnt,  of  that  I  shall  not  be  bound  to  answer  to  them, 
&c.,  for  that  cannot  be  said  to  be  by  malfeasance  (a)  on  my  part,  but  against 
my  will."  And  in  the  Year  Book,  H.  33  H.  6,  fo.  1,  pi.  3,  (which  was 
debt  against  the  marshal  of  B.  R.  for  the  escape  of  persons  set  free  by 
Jack  Cade,)  Choket  Serjt.,  (6)  says:  "If  a  stranger  comes  into  my  house, 
and  by  his  folly  sets  it  on  fire,  so  that  other  houses  of  my  neighbours  are 
burnt,  I  shall  not  be  charged  with  the  burning  of  my  neighbours'  houses." 
Here,  the  defendants  primd  facie  are  wrong-doers.  They  had  no  right, 
by  the  authorized  introduction  of  their  gas  into  the  plaintiff's  house,  to 
impose  upon  him  the  exercise  of  any  degree  of  care.  Cur.  adv.  vull. 
Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 


(a)  Par  malt. 


(6)  Afterwards  Chief  Justice  of  C.  P. 

3  b2 
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The  plaintiff  in  this  case  having  been  nonsuited  on  the  trial  of  the  cause 
before  my  brother  Cresswell  at  the  Liverpool  assizes,  a  rule  to  show  cause 
was  granted  why  such  nonsuit  should  not  be  set  aside  and  a  new  trial 
had,  on  the  ground  of  misdirection. 

The  declaration  stated  that  the  plaintiff  was  possessed  of  his  house,  and 
the  defendants  possessed  of  large  quantities  of  dangerous  gas ;  yet  the  de- 
fendants took  so  little  and  such  bad  care  of  the  gas,  that  it  passed  into  the 
«joi  house  and  exploded,  and  damaged  the  plaintiff's  *house:  and,  upon 
the  issue  of  not  guilty,  the  learned  judge  ruled,  on  the  evidence 
brought  forward,  that  the  injury  was  not  occasioned  by  the  breach  of  any 
duty  cast  by  law  on  the  defendants,  and  directed  the  plaintiff  to  be  called. 
And  we  think,  upon  the  facts  proved  at  the  trial,  such  direction  was  right. 

The  plaintiff  was  the  owner  of  the  house,  which  had  been  let  out  to 
successive  tenants,  the  last  of  whom  had  been  in  possession  for  about  two 
years ;  the  house  having  been  supplied  with  gas  by  the  defendants  during 
the  whole  time  of  his  tenancy,  by  means  of  pipes  and  fittings  which  had 
been  put  up  and  fixed  within  the  house  at  the  expense  of  the  plaintiff,  the 
landlord,  and  which  were  his  property.  The  last  tenant  had  quitted  the 
house  about  ten  days  before  the  explosion  took  place,  and,  previously  to 
his  quitting,  he  had  given  notice  to  the  company  that  no  further  supply 
would  be  wanted  by  him,  and  had  requested  them  to  remove  a  lamp  in 
the  drawing-room  which  was  his  property,  which  had  been  accordingly 
done  by  their  servants  on  the  28th  of  March,  when  the  pipe  which  fed  the 
lamp  was  left  properly  capped,  and  when  there  was  no  smell  of  gas  in  the 
house.  No  explanation  was  given  as  to  the  mode  in  which  the  escape  of 
the  gas,  or  the  explosion,  which  took  place  on  the  8th  of  April,  was  occa- 
sioned ;  but  it  might  fairly  be  inferred  that  the  inside  pipe,  between  the 
gas-meter  and  the  burner,  had  been  broken  or  cut  by  some  wrong-doers 
who  had  entered  the  house  whilst  it  was  empty,  during  the  interval  be- 
tween the  two  days  above  mentioned. 

The  mode  by  which  the  gas  was  supplied  to  the  house,  was  by  a  pipe 
from  the  company's  main  in  the  street,  which  passed  through  the  outer 
wall  into  the  meter,  and  from  thence  supplied  two  lamps  in  the  house,  by 
feeders,  with  proper  stop-cocks  at  the  mouth  of  each.  There  was  a  stop- 
•141  °°ck  *°  ^e  P*Pe  Detween  *the  inside  of  the  wall  and  the  meter,  of 
which  the  tenant  had  the  key,  and  could  thereby  either  stop  the  gas 
entirely,  or  admit  it  for  such  time  as  was  required.  But  the  company  had 
no  stop-cock  to  the  pipe  on  the  outside  of  the  wall. 

On  the  part  of  the  plaintiff,  it  was  contended  that  it  was  the  duty  of  the 
defendants, — upon  notice  by  any  tenant  of  a  house  that  the  supply  of  gas 
was  no  longer  wanted, — to  turn  off  the  gas  immediately  from  the  house  ; 
that  they  had  no  right  to  introduce  the  gas  into  the  house  after  such  no- 
tice ;  and  that,  if  an  outer  stop-cock  in  the  street  was  absolutely  necessary 
for  turning  off  the  gas,  it  was  their  duty  to  have  provided  such  stop- cock 
accordingly.   And,  undoubtedly,  if  such  duty  was  cast  by  law  on  the  de- 
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fendants,  the  direction  of  the  learned  judge  was  wrong,  for  no  such  outer 
stop-cock  was  provided. 

But,  upon  looking  at  the  act  under  which  this  company  was  formed, 
no  such  direction  appears  to  be  given  to  the  company  by  the  legislature ; 
although  it  appeared  in  evidence  that  a  different  company  formed  for  the 
supply  of  gas  in  the  same  town,  had  in  fact  made  use  of  outer  stop-cocks 
in  the  street.  And  we  have  no  authority,  as  it  appears  to  us,  to  say,  that, 
as  the  legislature  is  silent  on  this  point,  the  common  law  would  impose 
this  precise  duty  on  the  defendants,  or  any  other  duty  than  that  which  is 
expressed  in  the  declaration,  namely,  the  general  duty  of  using  proper 
and  sufficient  care  in  the  supply  of  gas. 

Now,  looking  at  the  liability  of  the  defendants  in  this  point  of  view,  it 
appears  to  us  that  the  injury  sustained  by  the  plaintiff  is  not  solely  im- 
putable to  the  want  of  due  care  on  the  part  of  the  defendants,  but  that  the 
plaintiff  has,  by  his  own  voluntary  act,  been  contributory  to  it  himself. 
The  plaintiff  knew  that  the  pipe  which  brought  gas  into  the  house,  still 
remained  as  'before,  with  the  stop-cock  in  the  inside  of  the  house, 
which  would  prevent  the  gas  being  supplied  to  the  house  if  properly 
turned ;  and  the  house,  being  without  a  tenant,  was  under  his  own  charge  and 
care.  We  think,  therefore,  the  plaintiff  was  himself  wanting  in  the  ordinary 
care  of  seeing  that  the  stop-cock  in  the  inside  was  closed,  which  would  have 
effectually  prevented  the  gas  from  escaping.  And  this  defence  appears  to 
us  to  have  been  clearly  admissible  under  the  general  issue,  according  to  the 
decision  in  Bridge  v.  The  Grand  Junction  Railway  Company 3  M.  &.  W. 
244,  S.  C.  6  Dowl.  P.  C.  340.(a) 

We  therefore  think  the  nonsuit  right,  and  that  the  rule  for  setting  it 
aside  must  be  discharged.  Rule  discharged. 

(a)  There  the  court  held  the  pica  to  be  clearly  bad,  independently  of  the  question  whether 
the  defence  could  be  given  in  evidence  under  the  general  issue.  The  cases  of  Millen  v.  Hauxry, 
Latch,  13,  and  Knapp  v.  Salsbttry,  2  Campb.  500,  and  Com.  Dig.  Pleader,  (3  M.  31,)  were  cited. 

And  see  Gibbon  v.  Pepper,  2  Salk.  037;  1  Lord  Raym.  38;  4  Mod.  404;  Smith  v.  DoLso* 
3  M.  *  G.  59,  62,  n.;  Webb  v.  Page,  6  M.  &  G.  196;  Norton  v.  Sckofield,  9JL&W.  005. 


•POWLES,  one  of  the  Public  Officers  of  The  LIVERPOOL  Bank-  [16 
ing  Company,  v.  PAGE.   May  22. 

A-,  R,  C,  and  who  carried  on  business  under  the  firm  of  C,  P.  &  Co.,  in  1840  opened 
an  account  with  a  banking  company  established  under  the  7  G.  4,  c.  46 ;  1  &  2  Vict  c.  96; 
and  5  &  6  Vict.  c.  85.  In  1842,  A.  retired  from  the  firm,  but  this  feet  was  not  advertised  in 
the  London  Gazette,  nor  was  any  alteration  made  in  the  pass-book : 

Held,  that  die  mere  fact  of  D.,  one  of  the  firm  of  G.,  P.  &  Co.,  being  also  a  director  of  the  bank- 
ing company,  (but  having  as  such  no  share  in  the  management  of  or  interference  in  the 
banking  accounts.)  did  not  amount  to  notice,— actual  or  constructive,— to  the  bank,  of  the 
dissolution,  so  ns  to  disehnrgc  A.  in  respect  of  a  debt  subsequently  accruing,  a  banking  com- 
pany so  established,  Jittering  in  this  resrpect  from  an  ordinary  trading  partnership. 

Assumpsit,  to  recover  the  sum  of  2400/.  1$.  4<f.,  with  the  interest  from 
the  7th  of  November,  1843,  being  the  balance  of  a  banking  account. 
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The  declaration  contained  counts  for  work,  and  labour,  and  commission, 
and  the  usual  money  counts. 

The  defendant  pleaded — first,  non  assumpsit ;  secondly,  payment ;  thirdly, 
'  that  the  defendant  was  sued  as  one  of  a  copartnership,  trading  under  the 
name  of  Grantham,  Page  &  Co.,  consisting  of  the  defendant,  John  Grantham, 
John  Philips  Mather,  and  William  Dixon,  and  that  the  said  copartner- 
ship had  a  set-off  against  the  banking  company ;  fourthly,  that  the  de- 
fendant retired  from  the  said  copartnership,  which  was  thenceforth  carried 
on  under  the  firm  of  John  Grantham  &  Co.,  and  that  there  was  an  agree- 
ment between  all  the  members  of  the  firm  of  Grantham,  Page  &  Co.,  and 
the  banking  company,  that  the  banking  company  should  accept  the  firm 
of  John  Grantham  &  Co.  as  their  debtors  for  the  sum  due  from  Grantham, 
Page  &  Co.,  and  exonerate  and  discharge  the  defendant  from  all  liability 
for  such  sum,  and  that  such  agreement  was  performed ;  fifthly,  as  to  3177/. 
6s.  4d.,  accord  and  satisfaction,  by  the  delivery  of  two  bills  of  exchange, 
amounting  to  that  sum. 

The  replication  joined  issue  on  the  first  plea,  traversed  'the 
second  and  third  pleas,  and  the  agreement  and  performance  of  it 
mentioned  in  the  fourth  plea,  and  the  agreement  to  accept,  and  the  receipt 
of,  the  bills  mentioned  in  the  last  plea.    Issue  on  the  traverses. 

The  particulars  of  demand  comprised  all  the  items  on  the  debit  side 
of  the  account  of  Grantham,  Page  &  Co.,  from  the  opening  to  the  closing 
of  their  account  with  the  bank. 

The  cause  came  on  to  be  tried  before  Tindal,  C.  J.,  at  the  sittings  for 
London  after  Hilary  terra,  1844,  when  a  verdict  was  found  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court  upon  the  following  case : — 

The  plaintiff  is  one  of  the  public  officers  of  The  Liverpool  Banking 
Company,  carrying  on  business  at  Liverpool  under  the  7  G.  4,  c.  46,  and 
in  that  capacity  sues  the  defendant  for  the  balance  of  a  banking  account, 
alleged  to  be  due  to  the  bank  from  the  defendant  and  his  late  partners, 
who  traded  in  Liverpool  under  the  firm  of  Grantham,  Page  &  Co.  The 
partnership  was  created  by  parol,  and  for  no  definite  period :  and  it  is 
alleged  by  the  defendant  to  have  been  dissolved,  as  to  him,  on  the  6th 
of  January,  1842,  as  after  mentioned. 

The  firm  consisted  of  four  persons,  viz.  the  defendant,  John  Grantham, 
John  Philips  Mather,  and  William  Dixon,  and  carried  on  the  business 
of  iron-boat  builders,  in  Liverpool.  John  Grantham  was  the  party  who 
usually  transacted  business  with  the  bank.  When  the  account  of  Grantham, 
Page  &  Co.  was  opened,  it  was  understood  that  Grantham  alone  was  to 
draw  the  checks ;  the  defendant  on  several  occasions  being  present  when 
Grantham  drew  checks  in  the  name  of  the  firm,  and  occasionally  accom- 
panying him  to  the  bank.  The  defendant,  who  was  a  skilful  artisan — 
but  could  neither  read  nor  write — had  the  principal  management  of  the 
works.  The  account  of  Grantham,  Page  &  Co.  was  opened  on  the  4th 
of  February,  1840.    On  the  2d  of  July,  1842,  a  separate  account  was 
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opened  in  another  *pass-book  between  the  bank  and  the  firm  of 
John  Grantham  &  Co.,  which  consisted  of  all  the  members  of  the 
firm  of  Grantham,  Page  &  Co.,  with  the  exception  of  the  defendant  Page. 

The  firm  of  John  Grantham  &  Co.  failed  in  July,  1843,  at  which  period  they 
owed  the  bank  the  sum  of  3000/.,  which  was  independent  of  the  amount 
of  the  two  bills  of  exchange  accepted  by  John  Grantham  &  Co.  on  account 
of  the  balance  due  from  Grantham,  Page  &  Co.,  as  herein-after  stated. 

There  was  also  a  firm  of  Page  (the  defendant)  &  Grantham,  (which  was 
dissolved  in  June,  1842,  a  notice  of  the  dissolution  of  which  appeared  in 
the  Gazette  on  the  5th  of  July,  1842,)  and  another  firm  of  Mather,  Dixon,  & 
Grantham,  who  carried  on  business  in  Liverpool  as  iron-founders  and 
steam-engine  makers,  and,  after  June,  1842,  as  boiler-makers,  having 
succeeded  to  the  business  of  Page  &  Grantham,  after  the  dissolution  of  that 
firm :  but  they  had  no  account  with  the  bank.  The  Grantham  appearing 
as  a  member  of  those  firms,  was  the  same  Grantham  who  was  a  member 
of  the  firms  of  Grantham,  Page  &  Co.,  and  John  Grantham  &  Co. 

On  the  31st  of  December,  1841,  the  balance  due  to  the  bank  from  the 
firm  of  Grantham,  Page  &  Co.  was  1334/.  5s.  Id.;  and  between  the  6th 
of  January  and  the  15th  of  April,  1842,  there  had  been  payments  into  the 
bank  to  the  amount  of  1700/.;  but  sums  to  an  equal  or  larger  amount  had 
been  from  time  to  time  drawn  out :  and  the  bank,  during  the  same  period, 
continued  paying  the  acceptances  of  Grantham,  Page  &  Co.  which  had 
been  given  and  dated  prior  to  the  6th  of  January,  1842 ;  and  all  the  bills 
so  paid  were  entered  in  the  pass-book  of  Grantham,  Page  &  Co.  No 
proof  was  given  that  Grantham,  on  paying  the  last-mentioned  sums  so 
amounting  to  1700/.  into  the  bank,  directed  them  to  be  appropriated  to  the 
discharge  of  any  particular  items. 

The  balance  appearing  due  in  the  pass-book, — which  *was  pro- 
duced  by  the  defendant  on  the  plaintiff's  requisition,  and  given  in  *• 
evidence  by  the  plaintiff, — from  Grantham,  Page  &  Co.,  on  the  30th  of 
June,  1842,  was  2857/.  6s.  2d.,  which,  with  the  additional  advance  of  the 
155/.  after  mentioned,  and  interest  and  commission,  amounted,  <m  the 
31st  of  December,  1842,  to  3177/.  6s.  4<Z.  The  usage  of  the  bank  was, 
to  balance  all  customers'  accounts  half-yearly,  on  the  31st  of  December 
and  the  30th  of  June. 

Frequent  applications  had  been  made  by  the  bank  to  Grantham,  as  a 
member  of  the  firm  of  Grantham,  Page  &  Co.,  in  the  year  1842,  to  reduce 
the  balance  due  to  the  bank  from  that  firm ;  and,  on  being  threatened  with 
legal  proceedings  in  December,  1842,  unless  the  balance  were  liquidated, 
he  .wrote  requesting  a  small  advance  of  money  from  the  bank  to  enable 
the  firm  to  pay  their  workmen's  wages,  and  promising  to  make  arrange- 
ments to  liquidate  the  balance  then  due.  At  an  interview  between  Gran- 
tham and  Mr.  Wilson,  the  manager  of  the  bank,  the  latter  complained 
that  the  firm  of  Grantham,  Page  &  Co.  were,  by  not  liquidating  their 
account,  holding  a  portion  of  the  capital  of  .the  company  in  suspense, 
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which  could  not  be  allowed ;  on  which  Grantham  proposed  to  give  the 
bank  two  bills  drawn  by  Mather,  Dixon  &  Co.,  npon,  and  accepted  by, 
John  Grantham  &  Co.,  on  account  of  the  balance  then  due  to  the  bank, 
stating  that  by  the  time  those  bills  should  have  become  due,  the  funds  of 
Grantham,  Page  &  Co.  could  be  collected,  so  as  to  meet  the  bills.  Wilson 
agreed  to  receive  such  bills,  at  five,  six,  or  seven  months,  as  might  be  con- 
venient. It  was  not  proposed  by  Grantham  to  discharge  Page  ;  nor  was 
any  proposal  to  that  effect  ever  made,  either  before  or  after  giving  of  the 
bills.  The  bills  were  delivered  to  the  banking  company  on  the  13th  of 
January,  1843,  and  were  made  payable  at  Messrs.  Currie&Co.,  bankers, 
the  London  correspondents  of  the  Liverpool  Banking  Company.  These 
«2qi  bills  were  agreed  *to  be  drawn  for  the  balance  of  the  banking 
J  account,  with  interest  for  the  time  they  had  to  run ;  but  there  was 
a  slight  miscalculation  as  to  the  amount.  The  first  of  the  two  bills  was 
dated  the  2d  of  January,  1843,  drawn  by  the  firm  of  Mather,  Dixon  and 
Grantham,  upon,  and  accepted  by,  the  firm  of  John  Grantham  &  Co.,  and 
due  on  the  5th  of  June,  1843,  for  1587/.  65.  Ad.  The  second  was  drawn 
and  accepted  by  the  same  parties,  dated  on  the  2d  of  January,  1843,  and 
due  on  the  5th  of  August,  1843,  for  1590/.  The  first  bill  was  negotiated 
by  the  bank ;  but  it  was  retired  by  the  bank,  who,  when  it  became  due, 
paid  it,  having  previously  taken  a  renewal,  at  the  request  of  John  Gran- 
tham, who  made  no  communication  upon  the  subject  to  the  defendant. 
The  renewed  bill  was  also  dishonoured,  as  also  was  the  second  of  the 
above  bills,  viz.  that  for  1590/.  due  on  the  5th  of  August,  1843.  On  the 
8th  of  that  month,  above  a  month  after  the  failure  of  the  firms  of  John 
Grantham  &  Co.,  and  Mather,  Dixon  &  Co.,  Wilson  wrote  to  the  defend- 
ant, informing  him  of  the  dishonour  of  the  bills,  and  telling  him  that  the 
bank  would  hold  him  liable  for  the  amount  due  to  them  from  the  firm  of 
Grantham,  Page  &  Co.  In  consequence  of  this  letter,  the  defendant  a  few 
days  afterwards  called  on  Wilson,  at  the  bank,  and  told  him  that  the  firm 
of  Grantham,  Page  &  Co.  had  been  dissolved,  and  that  the  defendant  was 
consequently  not  liable;  to  which  Wilson  replied,  that,  though  they  had 
dissolved  partnership,  he  must  pay  the  debts  of  the  partnership :  the  de- 
fendant represented  that  his  case  was  a  hard  one ;  to  which  Wilson  replied 
that  he  was  sorry  for  it,  but  his  duty  to  the  bank  prevented  his  taking  that 
into  his  consideration. 

The  firm  of  Mather,  Dixon  &  Co.,  having  stopped  payment  early  in 
July,  1843,  entered  into  a  composition  with  their  creditors,  and  paid  a 
dividend  of  55.  in  the  pound :  and  the  bank,  in  pursuance  of  an  agreement 
»21,  with  Page,  the  defendant,  (which  accompanied  and  was  *to  be  con- 
J  sidered  as  part  of  the  case,)  entered  into  the  composition  deed,  and 
received  under  the  composition  deed  the  sum  of  794/.  19s.  Ad. ;  and  the 
balance  claimed  by  the  bank  in  this  action,  after  deducting  that  amount, 
remains  unpaid.  Two  further  sums  of  2s.  and  Is.  in  the  pound  have  been 
paid  since  this  action  was  tried.    Interest  is  claimed  by  the  banking  corn- 
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pany  on  the  balance  due,  from  the  31st  of  December,  1844,  after  giving 
credit  for  the  above-mentioned  two  dividends. 

On  the  6th  of  January,  1842, — by  agreement  and  arrangement  between 
the  defendant  and  his  former  partners,  John  Grantham,  John  Philips  Mather, 
and  William  Dixon,  early  in  the  same  month,  that  the  defendant  should 
quit  the  firm  of  Grantham,  Page  &  Co., — the  following  memorandum, 
signed,  at  the  office  of  Grantham,  Page  &  Co.,  by  the  said  John  Grantham, 
John  Philips  Mather,  and  William  Dixon,  was  delivered  to  the  defendant, 
and  accepted  by  him : — 

<«  Liverpool,  6th  January,  1842. 

"Mr.  John  Page, — We  hereby  release  you  from  the  partnership  which 
existed  between  us  and  you  in  the  iron-ship  building  yard,  carried  on 
under  the  name  of  Grantham,  Page  &  Co.  In  consideration  of  your  giving 
up  all  claim  to  the  property  belonging  to  the  said  establishment,  we  hereby 
engage  to  pay  you  the  sum  of  200/.  at  the  expiration  of  two  years  from 
this  date.  (Signed)  <<  John  Grantham. 

"  John  P.  Mather. 
«  William  Dixon." 

This  was  the  only  document  that  was  executed  between  the  parties. 
The  above  200/.  has  never  yet  been  paid ;  but,  early  in  July,  1842,  the 
defendant  came  to  the  bank  in  company  with  Grantham,  and  paid  in  500/. 
in  cash  and  some  bills  to  his  private  account,  saying  that  *they  r*22 
were  a  portion  of  what  had  been  repaid  to  him  from  the  firm  of 
Grantham,  Page  &  Co. 

Shortly  after  the  above  memorandum  had  been  signed,  the  style  of  the 
firm  of  Grantham,  Page  &  Co.  was  altered  to  "John  Grantham  &  Co.," 
in  the  cards  and  invoices ;  and  the  name  of  Page  was  in  the  same  month  of 
January,  1842,  blacked  out  from  the  inscription  "Grantham,  Page  &  Co.," 
over  the  door  where  the  business  of  the  firm  was  carried  on.  No  notice 
of  the  dissolution  appeared  in  the  .gazette,  nor  was  any  balance  struck  in 
the  partnership  accounts ;  nor  was  any  account  taken  of  Grantham,  Page 
&  Co. ;  nor  was  any  change  ever  made  in  the  pass-book  of  Grantham, 
Page  &  Co.,  to  Grantham  &  Co.  The  last  check  on  the  banking  com- 
pany drawn  by  John  Grantham  in  the  name  of  Grantham,  Page  &  Co., 
was  drawn  on  the  2d  of  July,  1842,  for  55/.,  and  was  paid  by  the  bank. 

Dixon,  one  of  the  partners  of  the  firm  of  Grantham,  Page  &  Co.,  was 
also  a  holder  of  thirty  shares  in  the  Liverpool  Banking  Company,  and  a 
member  of  the  general  board  of  directors  from  March,  1841,  till  April, 
1843,  and  attended  the  weekly  meetings  of  the  directors ;  but  his  being 
a  director  gave  him  no  management  of,  or  interference  in,  the  banking 
accounts,  which,  together  with  the  business  of  the  bank,  were  managed 
by  Wilson,  (who  was  not  a  shareholder,)  with  the  concurrence  of  three 
managing  directors,  of  whom  Dixon  was  not  one.  Dixon  never  mentioned 
to  any  of  the  directors  of  the  bank  that  the  firm  of  Grantham,  Page  &  Co. 
had  been  dissolved,  or  that  Page  had  retired. 
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On  the  15th  of  April,  1842,  a  bill  for  1000/.,  drawn  by  John  Grantham 
&  Co.,  was  paid  into  the  banking  company. 

The  defendant  contended,  at  the  trial,  that  Dixon's  knowledge  of  the 
alleged  dissolution  of  the  firm  of  Grantham,  Page  &  Co.,  operated  as  notice 
•231  t0  ^e  'banking  company.  No  question  of  fact  was  submitted  to 
the  jury ;  but  it  was  agreed  that  the  court  should  have  the  power 
to  draw  any  inference  which  a  jury  might  have  drawn,  and  should  direct 
how  the  verdict  should  be  entered;  and,  if  for  the  plaintiff,  for  what 
amount. 

Copies  of  the  pleadings,  and  of  the  pass-book  of  Grantham,  Page, 
&  Co.,  and  the  agreement  above  mentioned,  accompany,  and  are  to  be 
considered  as  part  of,  the  case,  and  to  be  referred  to  accordingly. 

The  questions  for  the  opinion  of  the  court  are, — whether  the  verdict 
should  be  entered  for  the  plaintiff  or  the  defendant,  and  on  what  issues ; 
and,  if  for  the  plaintiff,  for  what  amount. 

Channel^  Serjt.,  (with  whom  was  Warren,)  for  the  plaintiff.(a)  The 
case  that  will  be  presented  on  the  part  of  the  defendant,  is,  that  there  was, 
on  the  6th  of  January,  1842,  such  a  dissolution  of  the  partnership  of  Gran- 
tham, Page  &  Co.,  with  notice  of  that  fact  communicated  to  the  bank,  as 
to  exonerate  the  defendant  from  all  subsequent  liability ;  and  that  the 
balance  then  due  from  Grantham,  Page  &  Co.,  to  the  bank,  has  been  dis- 
charged by  the  payments  subsequently  made.  It  may  be  conceded  that 
the  memorandum  of  release  given  to  the  defendant  by  Grantham,  Mather, 
and  Dixon,  would,  as  between  themselves,  discharge  the  former :  but  it 

*241  can  nave  no  °Pera^on  *°  prevent  the  plaintiff  from  recovering  a  *debt 
then  due  from  the  firm  to  the  bank,  or  a  debt  subsequently  accruing, 
(there  having  been  no  notification  of  the  dissolution  of  the  partnership  in 
the  gazette,)  unless  the  bank  had  otherwise  notice  of  the  fact.  The  way 
in  which  it  is  sought  to  fix  the  bank  with  notice  that  the  defendant  had 
ceased  to  be  a  member  of  the  firm  of  Grantham,  Page  &  Co.,  is,  by  show- 
ing that  Dixon,  one  of  the  partners,  was  a  shareholder  in  the  bank,  and 
one  of  the  directors.  The  case,  however  states,  that  Dixon,  as  such  di- 
rector, had  no  share  in  the  management  of  the  banking  accounts ;  and 
there  is  no  evidence  to  show  that  Dixon's  knowledge  was  communicated 
to  the  bank.  The  statute  1  &  2  Vict.  c.  96,  s.  1 ,  (made  perpetual  by  the 
6  &  6  Vict.  c.  85,)  which  empowers  banking  copartnerships  to  sue  and  be 
sued  in  the  name  of  one  of  their  public  officers,  has  the  effect  of  making 
them  quasi  corporations.  Knowledge  of  an  individual  shareholder  or 
member  does  not,  as  in  the  case  of  an  ordinary  partnership,  affect  the 
body.    In  Hill  v.  The  Manchester  and  Salford  Waterworks  Co.,  5  6.  &  Ad. 

(«)  The  point*  marked  for  argument  on  the  part  of  the  plaintiff  were >— That  the  special 
case  disclosed  no  evidences  of  notice  to  the  Liverpool  Banking  Company  of  tho  alleged  dis- 
solution of  the  firm  of  Grantham,  Page  &  Co.,  the  knowledge  of  such  supposed  fact  by  Dixon, 
tinder  the  circumstances  stated,  not  amounting  in  law  to  notice  thereof  to  the  company;  that 
none  of  tho  defendant's  pleas  were  supported  by  die  facts  set  forth  in  the  special  case;  and 
that  the  plaintiff  was  entitled  to  have  the  verdict  entered  generally  for  him,  for  tho 
of  2400*  U  Ad.,  and  interest,  subject  to  the  deduction  mentioned  in  the  special 
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SG6,  2  N.  &  M.  573,  by  a  clause  in  the  act  of  parliament  incorporating 
the  company,  it  was  enacted  that  the  clerk  should,  in  a  book  provided  by 
the  company,  keep  an  account  of  all  acts,  proceedings,  and  transactions 
of  the  company,  and  that  every  proprietor  should  have  liberty  to  inspect 
the  same,  and  take  copies  of  the  entries ;  and  it  was  held  that  entries  of 
the  proceedings  in  the  book  so  kept  by  the  clerk,  were  not  admissible  in 
evidence  on  behalf  of  the  company  against  one  of  their  own  members 
suing  them  ;  Lord  Denman,  C.  J.,  observing,  that  a  «  proprietor  entering 
into  a  contract  with  the  company,  must  be  deemed  a  stranger,  and  can 
be  affected  by  no  entry  made  under  orders  from  the  entire  body."  So, 
in  Dunston  v.  The  Imperial  Gas-Light  and  Coke  Company,  3  B.  &  Ad.  125, 
which  was  an  action  *by  assignees  of  a  bankrupt  for  certain  fees 
alleged  to  be  due  to  the  bankrupt  for  his  attendance  as  a  director  *■ 
of  the  company,  Parke,  B.,  said:  «  As  to  the  objection  that  the  bank- 
rupt in  this  case  was  a  member  of  the  corporation,  and  therefore  could 
not  sue  them ;  a  member  of  a  corporation  is,  for  this  purpose,  as  distinct 
from  the  corporate  body  as  any  third  person."  If  that  be  so  with  regard 
to  a  contract,  it  must  equally  be  so  with  reference  to  notice  or  know- 
ledge. The  case  of  Steward,  Public  officer  of  the  East  of  England  Bank, 
v.  Dunn,  Public  officer  of  the  Southern  District  Banking  Company,  12  M. 
&  VV.  655,  is  more  immediately  applicable.  There,  in  an  action  by  one 
banking  company  against  another,  it  was  sought  to  affect  the  plaintiff 
with  notice  of  a  fact,  by  reason  of  its  being  known  to  two  individuals  who' 
were  members  of  both  companies:  and  Parke,  B.,  said:  "It  is  argued 
that  two  members  of  the  plaintiff's  company  knew  of  this  regulation.  I 
am  inclined  to  think,  however,  that  this  objection  is  removed  by  the  1  & 
2  Vict.  c.  96.  Since  that  act,  a  company  of  this  kind  is  in  the  nature  of 
a  corporation,  not  an  ordinary  copartnership  suing  jointly;  so  that  notice 
to  one  of  its  members  is  not  notice  to  all."  The  cases  of  Duncan  v.  ' 
Chamberlayne,  11  Simons,  123,  and  Ex  parte  Thomas,  in  re  Styan,  1  Turn. 
&  Ph.  105,  may  be  relied  on  for  the  defendant.  The  doctrine  of  those 
cases,  however,  underwent  consideration,  and  was  virtually  overruled,  by 
the  Vice-Chancellor,  in  Thompson  v.  Speirs,  14  Law  J.,  N.  S.,  Chancery, 
p.  453,  where  the  question  arose  upon  the  effect  of  an  assignment  of  a 
policy  in  the  Equitable  Assurance  Company,  without  notice,  with  refe- 
rence to  the  72d  section  of  the  6  G.  4,  c.  16.  All  the  inconveniences 
pointed  out  in  that  case  would  result  here  from  holding  that  a  notice  to 
Dixon  operated  as  notice  to  the  bank.  The  doctrine  of  *appropria-  # 2g 
tion,  derived  from  Clayton's  Case,  1  Meriv.  604,  cannot  apply,  un- 
less  the  bank  be  fixed  with  notice  or  knowledge  of  the  alteration  in  the 
firm. 

By  Us,  Serjt.,  (with  whom  was  Tomlinson,)  for  the  defendant.  It  appears 
from  the  case,  that,  in  February,  1840,  when  the  account  was  opened  by 
Grantham,  Page  &  Co.,  with  the  bank,  there  existed  in  Liverpool  three 
firms  trading  under  the  respective  names  of  Grantham,  Page  &  Co.,  John 
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Grantham  &  Co.,  and  Page  &  Grantham ;  the  first  consisting  of  Page,  (the 
defendant,)  and  Grantham,  Mather,  and  Dixon ;  the  second,  of  Grantham, 
Mather,  and  Dixon ;  the  third,  of  the  defendant  Page  and  Grantham  only. 
In  January,  1842,  an  arrangement  was  come  to,  which  clearly  operated  a 
dissolution  of  the  firm  of  Grantham,  Page  &  Co.,  inter  se.  The  main 
question  for  the  consideration  of  the  court  is,  whether  the  bank  had  notice, 
actual  or  constructive,  of  that  dissolution,  so  as  to  discharge  the  defendant 
in  respect  of  advances  subsequently  made.  There  may  be  some  difficulty 
in  saying  that  there  was  actual  notice ;  but  it  is  submitted  that  the  circum- 
stance of  Dixon,  one  of  the  members  of  the  firm  of  Grantham,  Page  & 
Co.,  being  also  a  partner  in  the  bank,  and  one  of  its  directors,  at  all 
events  fixes  them  with  constructive  notice,  upon  the  authority  of  Dunn  v. 
Chamberlayne,  which  is  not  affected  by  the  subsequent  case  of  Thomp- 
son v.  Speirs.  The  fact  of  the  real  plaintiffs  here  being  a  joint-stock 
bank,  makes  no  difference  in  this  respect;  the  operation  of  the  sta- 
tutes 1  &  2  Vict.  c.  96,  and  5  &  6  Vict.  c.  85,  being,  not  to  make  these 
copartnerships  bodies  corporate,  but  merely  to  enable  them  to  sue  and  be 
sued  by  and  in  the  name  of  an  individual,  so  as  to  obviate  the  necessity 
•271  °^  nav*n§>  ^course  *to  difficult  and  expensive  proceedings  in  a 
»  court  of  equity.  Hill  v.  The  Manchester  and  Salford  Waterworks 
Company,  and  Dunston  v.  The  Imperial  Gas- Light  and  Coke  Company, 
were  both  cases  of  corporations  acting  under  seal.  In  those  cases,  it 
could  no  more  be  said  that  the  whole  body  was  affected  by  notice  to  one 
of  its  members,  than  it  could  be  that  the  Bank  of  England  is  bound  by  a 
notice  to  one  who  is  a  holder  of  bank  stock.  And  the  opinion  expressed 
by  Parke,  B.,  in  Steward  v.  Dunn  is  a  mere  obiter  dictum,  applicable  to 
a  state  of  facts  falling  far  short  of  those  of  the  present  case.  If  notice  to 
an  individual  member  of  the  copartnership  will  not  suffice,  it  follows  that 
a  notice  to  nine  hundred  and  ninety-nine,  the  whole  company  consisting 
of  one  thousand,  would  be  equally  ineffectual.  But,  if  notice  to  a  mem- 
ber is  not  enough,  surely  notice  to  a  director  must  bind  the  copartnership. 
Notice  to  the  manager  would  confessedly  have  sufficed ;  and,  according 
to  Mayhew  v.  Eames,  3  B.  &  C.  601,  5  D.  &  R.  484, 1  C.  &  P.  550,  notice 
to  a  principal  is  notice  to  his  agent.  It  was  the  duty  of  Dixon,  who  knew 
that  Page  had  been  released  from  responsibility  for  the  engagements  of  the 
firm  of  which  he  had  been  a  member,  to  communicate  that  fact  to  the 
other  members  of  the  board.  Assuming,  then,  that  the  bank  had  either 
actual  or  constructive  notice  of  the  dissolution  of  the  partnership  of  Gran- 
tham, Page  &  Co.,  on  the  6th  of  January,  1842,  it  is  quite  clear,  accord- 
ing to  the  doctrine  of  Clayton's  Case,  1  Meriv.  604,  that  Page  is  entitled 
to  say  that  the  balance  then  due  to  the  bank  has  been  liquidated  by  the 
subsequent  payments  made  to  them.  In  Simson  v.  Ingham,  2  B.  &  C.  65, 
3  D.  &  R.  249,  Bayley,  J.,  says :  "The  general  rule  is,  that  the  party  who 
"281  P*?3  money  a  right  to  apply  that  payment  as  he  thinks  fit.  If 
*   there  are  several  debts  due  from  him,  he  has  a  *right  to  say  to 
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which  of  those  debts  the  payment  shall  be  applied.  If  he  does  not 
make  a  specific  application  at  the  time  of  payment,  then  the  right  of  appli- 
cation generally  devolves  on  the  party  who  receives  the  motley.  But  there 
is  a  third  rule,  viz.,  that,  where  one  of  several  partners  dies,  and  the  part- 
nership is  in  debt,  and  the  surviving  partners  continue  their  dealings 
with  a  particular  creditor,  and  the  latter  joins  the  transactions  of  the  old 
and  the  new  firm  in  one  entire  account,  then  the  payments  made  from 
time  to  time  by  the  surviving  partners,  must  be  applied  to  the  old  debt." 
And  that  rule  was  adopted  by  this  court  in  the  subsequent  case  of  Smith  v. 
Wigky,  3  M.  8l  Scott,  174.  There,  W.  and  T.,  partners,  were  indebted 
to  the  plaintiff:  after  the  dissolution  of  the  partnership,  T.  also  became 
indebted  on  his  separate  account  to  the  plaintiff:  and  it  was  held,  that, 
in  the  absence  of  any  specific  appropriation  by  either  party,  payments 
made  by  T.  after  the  dissolution  must  go  in  reduction  of  the  entire  account, 
and  consequently  must  discharge  the  earlier  items. 

Channel],  Serjt.,  was  heard  in  reply.  Cur.  adv.  wit. 

Tdjdal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  of  assumpsit,  brought  to  recover  the  balance  of  a 
banking  account.  The  declaration  contained  counts  for  work  and  labour 
and  commission,  and  the  money  counts.  The  defendant  pleaded — first, 
non  assumpsit — secondly,  payment — thirdly,  that  the  defendant  sued  as 
one  of  a  copartnership  trading  under  the  name  of  Grantham,  Page  & 
Co.,  consisting  of  the  defendant,  John  Grantham,  John  Philips  Mather, 
•and  William  Dixon,  and  that  the  said  copartnership  had  a  set-off 
against  the  banking  company— fourthly,  that  the  defendant  retired 
from  the  said  copartnership,  which  was  thenceforth  carried  on  under  the 
firm  of  John  Grantham  &  Co.,  and  that  there  was  an  agreement  between 
all  the  members  of  the  firm  of  Grantham,  Page  &  Co.,  and  the  banking 
company,  that  the  banking  company  should  accept  the  firm  of  John  Gran- 
tham &  Co.,  as  their  debtors  for  the  sum  due  from  Grantham,  Page  &  Co., 
and  exonerate  and  discharge  the  defendant  from  all  liability  for  such  sum, 
and  that  such  agreement  was  performed — fifthly,  as  to  3177/.  6*.  4<2., 
accord  and  satisfaction  by  the  delivery  of  two  bills  of  exchange  amount- 
ing to  that  sum.  The  replication  joined  issue  on  the  first  plea,  traversed 
the  second  and  third,  denied  the  agreement  and  the  performance  of  it 
mentioned  in  the  fourth  plea,  and  also  the  agreement  to  accept,  and  the 
receipt  of  the  bills  mentioned  in  the  last  plea. 

The  case  came  on  to  be  tried  before  me  at  the  sittings  in  London  after 
Hilary  term,  1844,  when  it  was  agreed  between  the  parties  that  no  ques- 
tion should  be  submitted  to  the  jury,  but  that  the  facts  should  be  stated 
in  a  special  case  for  the  opinion  of  the  court,  and  that  the  court  should 
have  power  to  draw  any  inference  which  a  jury  might  have  drawn,  and 
should  direct  how  the  verdict  should  be  entered  on  the  several  issues 
joined.  The  case  was  argued  before  us  during  the  last  term ;  and  the 
court  took  time  to  consider  the  several  points  which  were  then  discussed. 
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The  principal  question  in  the  case  was, — whether  the  banking  company 
had  either  actual  or  constructive  notice  of  Page's  withdrawal  from  the  firm 
of  Grantham,  Page  &  Co.,  before  the  debt  now  sought  to  be  recovered 
was  contracted.  We  think  it  clear  that  the  facts  stated  in  the  case  do  not 
warrant  the  inference  that  the  banking  company  actually  knew  of  the  dis- 
♦301    so^ut*011  °f  partnership  between  Page  *and  his  copartners :  and, 

indeed,  it  was  hardly  contended  by  my  brother  Byles  that  such  an 
inference  could  fairly  be  drawn.  But  his  main  argument  was,  that,  as 
Dixon,  one  of  the  firm  of  Grantham,  Page  &  Co.,  was  a  shareholder  in 
the  Liverpool  bank,  what  he  knew  must,  in  point  of  law,  be  considered 
as  known  to  the  banking  company.  It  has  been  held  that  notice  to  the 
principal  is  notice  to  the  agent,  because  it  is  the  duty  of  the  principal  to 
give  notice  to  his  agent :  Mayhew  v.  Eames.  In  like  manner,  notice  to 
the  Bank  of  England  in  London,  has  been  held  to  operate  as  notice  to  their 
branch  banks ;  at  all  events,  from  the  time  when  information  of  it  could 
be  transmitted  to  them :  Willis  v.  The  Bank  of  England,  4  Ad.  &  E.  21, 
5  N.  &  M.  478.  But  those  cases  are  obviously  distinguishable  from  the 
present :  the  banking  company  and  its  individual  shareholders  cannot  be 
considered  as  bearing  the  relation  to  each  other  of  principal  and  agents. 
The  cases  of  Portlwuse  v.  Parker,  1  Campb.  82,  and  Jacaud  v.  French, 
12  East,  317,(a)  bear  a  greater  resemblance  to  the  present ;  for,  in  those 
cases  it  was  held,  that,  where  a  firm  consists  of  several  persons,  the 
knowledge  of  one  is  the  knowledge  of  all.  And,  such  being  the  esta- 
blished rule  in  law,  the  real  question  in  this  case  is,  whether  Dixon  is  or 
is  not  to  be  considered  as  a  member  of  an  ordinary  banking  copartner- 
ship ;  for,  if  he  is,  the  knowledge  acquired  by  him  in  the  firm  of  Gran- 
tham, Page  &  Co.,  would  be  binding  upon  him  and  his  copartners  in  the 
banking  concern,  and  they  could  not  sue  Page  for  a  debt  contracted  by 
Grantham,  Page  &  Co.,  after  Dixon  knew  that  he,  Page,  had  withdrawn 
from  that  firm.  But  we  are  of  opinion  that  a  joint-stock  banking  com- 
•311    Pany>  established  under  the  'provisions  of  the  7  G.  4,  c.  46,  and  1  & 

2  Vict.  c.  96,  and  suing  in  the  name  of  a  public  officer,  is  not  to  be 
considered  as  an  ordinary  copartnership,  but  a  quasi  corporate  body,  and 
that  such  joint-stock  company  is  not  affected  by  that  which  may  be  known 
to  any  individual  shareholder.  The  public  officer  represents  a  fluctuating 
body,  and  sues  for  the  existing  body  of  shareholders,  who  may  be  differ- 
ent persons  from  those  who  were  so  at  the  time  when  the  cause  of  action 
accrued.  And  this  opinion  is  confirmed  by  what  fell  from  Mr.  Baron 
Parke  in  Steward  v.  Dunn,  12  M.  &  W.  664,(6)  although  it  was  unneces- 
sary to  decide  the  point  in  that  case.  It  was  pressed  upon  us,  in  the 
course  of  the  argument,  that,  even  assuming  that  to  be  the  law  in  general, 
yet,  as  Dixon  was  a  member  of  the  board  of  directors,  the  company  must 

(a)  And  see  Gordon  v.  Ettit,  7  M.  &  G.  607,  8  Scott,  N.  R.  200. 

(6)  "Since  that  act,  a  company  of  this  kind  is  in  the  naturo  of  a  corporation,  not  an  ordi- 
nary copartnership  suing  jointly;  so  diat  notice  to  one  of  its  members  is  not  notice  to  all" 
S.  C.  1  Dowl.  &  L.  642,  649. 
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be  affected  by  that  which  was  known  to  him :  but,  as  the  case  states  that 
he  had  not,  as  a  director,  any  management  of,  or  interference  in,  the  bank- 
ing accounts,  we  think  that  the  circumstance  of  his  being  a  director  makes 
no  difference  in  this  respect. 

The  plaintiff,  then,  is  entitled  to  a  verdict  upon  the  first  issue,  on  non 
assumpsit ;  and,  as  it  appears  to  us  that  the  facts  stated  do  not  make  out 
any  of  the  defendant's  special  pleas — as  to  which,  indeed,  no  argument 
was  offered  before  us — the  verdict  must  be  entered  generally  for  the  plain- 
tiff, for  the  balance  sought  to  be  recovered.     Postea  to  the  plaintiff. (a) 

(a)  And  see  Edwards  v.  The  Grand  Junction  Railway  Company,  1  Mylne  &  Craig,  650,  G59. 


•POTT  and  Others,  Assignees  of  WEATHERBY  and  Others,  Bank-  [*32 
rupts,  v.  EYTON  and  JONES.    May  22. 

One  who  takes  a  share  of  the  profits  as  such,  of  a  trading  concern,  thereby  becomes  a  part- 
ner as  to  third  persons,  on  the  ground  of  those  profits  forming  a  portion  of  the  fund  upon 
which  creditors  have  a  right  to  rely  lor  payment. 

Yet  the  receipt  of  a  percentage  upon  the  gross  amount  of  sales  made  to  certain  customers,  by 
the  person  who  recommended  such  customers,  does  not  constitute  him  a  partner  as  against 
third  persons. 

A.,  who  was  concerned  in  a  colliery,  in  the  year  1830,  built  and  stocked  a  general  shop  in 
its  neighbourhood,  for  the  purpose  of  supplying  goods  to  the  workpeople,  placing  B.  there  to 
conduct  the  business;  A.  receiving  ibr  his  own  use  7  percent,  upon  the  amount  of  the  gross 
sides  made  to  the  miners;  und  B.  taking  all  the  rest  of  the  profits  of  the  concern,  from 
whatever  source  derived.  A.'s  linnie  appeared  over  the  shoiMloor,  and  in  the  excise 
UceiL*es;  ami,  down  to  the  year  1834,  all  the  goods  supplied  to  the  shop  were  purchased 
and  puid  for  by  or  in  the  name  of  A.  In  that  year  it  was  ngreed  between  A.  and  B.,  that 
the  latter  .should  thenceforward  buy  all  gr.ods  that  were  required  for  the  shop,  and  that  the 
former  should  receive  only  5  per  crnt.  upon  the  amount  oV  sales  to  the  miners.  After  this 
new  arrangement  had  lje*n  come  to,  B.,  who  had  several  other  shops,  o|>eued  an  account 
with  a  hank  at  Holywell,  ami,  on  the  failure  of  the  bunk  in  1S30,  there  was  a  balance  due 
to  the  bankers  on  that  account  exceeding  tiOOO/.  There  was  no  evidence  to  show  that 
credit  was  in  fact  given  to  A.  by  the  bank,  or  that  they  were  aware  that  his  name  had 
been  placed  over  tin*  shop-door,  or  that  Uiey  supposed  him  to  be  a  partner  at  die  lime  the 
debt  was  contracted. 

In  an  action  by  the  assignees  of  the  bankers  against  A.  and  B.,  to  recover  the  balance,  the 
jury  having  negatived  die  existence  of  an  actual  partnership  between  A.  and  B.,  or  that 
A.  had,  widi  his  own  permission,  been  held  out  as  a  partner,  the  court  refused  to  disturb 
the  verdict 

Assumpsit  for  money  paid,  &c,  by  the  bankrupts  before  their  bank- 
ruptcy. The  defendant  Jones  suffered  judgment  by  default ;  the  defend- 
ant Eyton  pleaded  non  assumpsit,  and  several  special  pleas,  which  it  is 
unnecessary  to  notice. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  London  after  last 
Michaelmas  terra,  it  appeared,  that,  in  1828,  the  defendant  Eyton  was 
concerned  in  a  colliery  at  Mostyn,  in  Flintshire ;  and  an  agreement  was 
entered  into  between  him  and  Jones  for  opening  a  tally  shop  at  Mostyn 
Quay,  (not  far  from  the  colliery,)  principally  with  *a  view  of  supply-  ^33 
ing  goods  to  the  workmen  at  the  colliery.  Eyton  built  the  shop,  and 
his  name  was  placed  over  the  door ;  licences  to  sell  tea,  &c,  were  taken 
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out  in  his  name ;  and  the  invoices  for  goods  that  were  supplied  to  the 
shop,  were  made  out  in  Eyton's  name,  who  paid  for  the  same.  Jones 
managed  the  shop.  The  workmen  at  Eyton's  colliery  were  supplied  with 
goods  from  it,  for  which  they  settled  at  the  colliery  when  their  wages  were 
paid,  until  the  truck  system  was  abolished  in  1831.  From  that  time 
Eyton's  workmen  made  their  payments  at  the  shop,  once  a  fortnight. 
Jones  paid  over  to  Eyton  the  principal  part  of  the  money  taken  at  the 
shop,  as  he  paid  for  the  goods,  but  reserved  sufficient  for  such  small  pay- 
ments as  were  usually  made  at  the  shop.  Eyton  received  for  his  own  use 
11.  per  cent,  on  the  amount  of  all  sales  to  his  workmen ;  and  Jones  had 
all  the  rest  of  the  profits  of  the  concern,  from  whatever  source  derived. 
In  1834,  a  change  was  made  in  the  arrangements  between  Eyton  and 
Jones.  The  latter  was  thenceforth  to  buy  in  his  own  name  all  goods  sup- 
plied to  the  shop,  and  receive  payment  for  all  goods  sold ;  and  Eyton  was 
to  receive  5/.  per  cent.,  instead  of  11.  per  cent.,  on  the  amount  of  sales  to 
his  workmen.  Eyton  objected  to  his  name  remaining  over  the  door ;  but 
Jones  said,  that,  if  he  was  not  allowed  to  retain  it,  he  could  not  pay  the 
5/.  per  cent.;  and  the  name  remained  over  the  door  till  October,  1840, 
when  a  fire  occurred  which  put  an  end  to  the  business.  In  1834,  when 
Jones  began  to  buy  goods,  he  opened  an  account  with  the  bankrupts,  who 
were  bankers  at  Holywell.  The  bank  failed  in  1839,  and  at  that  time 
there  was  a  balance  exceeding  2000/.  due  to  it  on  that  account.  Besides 
the  shop  at  Mostyn  Quay,  Jones,  after  1834,  opened  three  others  at  other 
places,  which  he  carried  on  in  his  own  name,  and  on  his  own  account ; 
and  he  supplied  them  with  goods  from  the  shop  at  Mostyn  Quay. 
•341  There  was  no  evidence  to  show  that  credit  was  in  'fact  given  to 
J  Eyton  by  the  bankers,  or  that  they  knew  that  his  name  had  appeared 
over  the  door  of  the  shop  at  Mostyn  Quay,  or  in  the  licenses,  or  that  they 
ever  supposed  him  to  be  a  partner.  Two  individuals  were  in  court  who 
had  been  in  the  employ  of  the  bank  during  the  currency  of  the  account, 
the  one  as  manager,  the  other  as  clerk ;  but  they  were  not  called  as  wit- 
nesses, the  plaintiffs  resting  their  case  solely  upon  the  evidence  of  Jones. 

On  the  part  of  the  plaintiffs,  it  was  insisted  that  they  were  entitled  to 
recover  against  Eyton  the  balance  due  to  the  bankrupts  at  the  time  of 
their  bankruptcy,  on  the  ground  that  he  was  either  an  actual  partner  with 
Jones  in  the  shop  at  Mostyn  Quay,  by  taking  a  share  of  the  proceeds,  or 
had  been  so  held  out  as  a  partner,  with  his  own  permission,  as  to  enable 
Jones  to  pledge  his  credit. 

The  learned  judge  left  it  to  the  jury  to  say — first,  whether  there  had 
been  a  sharing  of  profit  and  loss  between  Eyton  and  Jones  after  the  account 
was  opened  with  the  bank  in  1834,  so  as  to  constitute  an  actual  partner- 
ship between  them  ;  secondly,  whether  Eyton  had  been,  by  his  own  per- 
mission, held  out  as  a  partner,  and  his  credit  pledged  to  the  bank. 

The  jury,  answering  both  these  questions  in  the  negative,  returned  a 
verdict  for  the  defendants. 
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Sir  T.  Wilde,  Serjt.,  in  Hilary  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  evidence. 

Channelly  Serjt,  in  Easter  term,  showed  cause.  The  defendant  Eyton 
had  no  such  direct  interest  in  the  proceeds  of  the  trade,  as  to  make  him  lia- 
ble as  a  partner  with  Jones.  In  Ex  parte  Hamper,  17  Ves.  404,  412,  Lord 
Eldon  says:  *"It  is  clearly  settled — though  I  regret  it — that,  if  a  r«ng 
man  stipulates  that,  as  the  reward  of  his  labour,  he  shall  have,  not  a 
specific  interest  in  the  business,  but  a  given  sum  of  money,  even  in  propor- 
tion to  a  given  quantum  of  the  profits,  that  will  not  make  him  a  partner." 
[Erle,  J.  Lord  Eldon  there  draws  a  distinction  between  a  payment  of  a 
fixed  sum  and  a  percentage :  he  goes  on — '<  But,  if  he  agrees  for  a  part  of 
the  profits,  as  such,  giving  him  a  right  to  an  account — though  having  no  pro- 
perty in  the  capital — he  is,  as  to  third  persons,  a  partner ;  and,  in  a  ques- 
tion with  third  persons,  no  stipulation  can  protect  him  from  loss."]  Eyton 
had  no  participation  in  the  profits,  as  such.  But,  in  consideration  of  his 
advancing  money  to  set  the  concern  going,  and  of  his  supposed  influence 
over  the  workpeople  at  the  mine,  it  was  agreed  that  he  should  receive,  at 
first  11.  per  cent.,  and  afterwards  5/.  per  cent.,  upon  the  gross  sales  to 
them.  Before  the  opening  of  the  account  with  the  bankrupts,  in  1834, 
an  important  change  took  place  in  the  arrangements  between  Eyton  and 
Jones.  The  goods  were  no  longer  purchased  for  the  shop  at  Mostyn 
Quay  by  Eyton,  but  were  purchased  and  paid  for  by  Jones  in  his  own 
name.  [Erle,  J.  Was  the  banking  account  a  separate  account  for  the 
shop  at  Mostyn  Quay,  or  was  it  a  general  account  kept  by  Jones  for  the  va- 
rious shops  opened  by  him  ?]  That  did  not  distinctly  appear.  [Erle,  J. 
In  order  to  charge  Eyton  in  respect  of  a  participation  of  profits,  it  should 
have  been  shown,  affirmatively,  that  credit  was  given  to  that  concern  in 
the  profits  of  which  he  was  to  share.] 

Sir  T.  Wilde,  Serjt.,  (with  whom  was  Jlrchbold,)  in  support  of  the  rule. 
The  effect  of  the  agreement  between  Eyton  and  Jones  was  to  constitute  a 
partnership  between  them,  quoad  third  persons  having  dealings  with  the 
concern  at  Mostyn  Quay.  The  facts  'proved  bring  the  case  pre- 
cisely  within  Waugh  v.  Carver,  2  H.  Bla.  235.  There  A.  and  B.,  I 
ship-agents  at  different  ports,  entered  into  an  agreement  to  share,  in  cer- 
tain proportions,  the  profits  of  their  respective  commissions,  and  the  dis- 
count on  the  bills  of  tradesmen  employed  by  them  in  repairing  the  ships 
consigned  to  them,  &c.:  and  it  was  held,  that,  by  this  agreement,  they 
became  liable  to  all  persons  with  whom  either  contracted  as  such  agent* 
though  the  agreement  provided  that  neither  should  be  answerable  for  the 
acts  or  losses  of  the  other,  but  each  only  for  his  own.  Eyre,  C.  J.,  there 
says:  "A  case  may  be  stated,  in  which  it  is  the  clear  sense  of  the  parties 
to  the  contract,  that  they  shall  not  be  partners ;  that  A.  is  to  contribute 
neither  labour  nor  money,  and,  to  go  still  further,  not  to  receive  any  profits. 
But,  if  he  will  lend  his  name  as  a  partner,  he  becomes,  as  against  all  the 
rest  of  the  world,  a  partner;  not  upon  the  ground  of  the  real  transaction 
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between  them,  but  upon  the  principles  of  general  policy,  to  prevent  the 
frauds  to  which  creditors  would  be  liable,  if  they  were  to  suppose  that 
they  lend  their  money  upon  the  apparent  credit  of  three  or  four  persons, 
when  in  fact  they  lent  it  only  to  two  of  them,  to  whom,  without  the  others, 
they  would  have  lent  nothing."  And,  referring  to  Grace  v.  Smith,  2  W. 
Bla.  998,  the  learned  judge  says:  "He  who  takes  a  moiety  of  all  the 
profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable  to  losses, 
if  losses  arise,  upon  the  principle  that,  by  taking  a  part  of  the  profits,  he 
takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper  security 
to  them  for  the  payment  of  their  debts."  Eyton's  participation  in  the 
profits, — according  to  the  doctrine  of  Lord  Eldon  in  Ex  parte  Hampery — 
clearly  rendered  him  liable  as  a  partner.  His  lordship  there  says,  17  Ves. 
,371  404:  "The  'question  whether  the  joint  commission  can  be  sup- 
ported, turns  upon  two  or  three  circumstances;  first,  whether 
Thomas  and  Rogers  were  partners ;  not  upon  the  present  state  of  the 
agreement  between  them ;  as  they  may  clearly  agree  that  all  the  property 
which  is  the  subject  of  that  agreement  shall  be  the  property  of  one  ex- 
clusively, but  that  the  other  shall  participate  in  the  profit  arising  from  it. 
The  cases  have  gone  further  to  this  nicety— upon  a  distinction  so  thin  that 
I  cannot  state  it  as  established  upon  due  consideration, — that,  if  a  trader 
agrees  to  pay  another  person  for  his  labour  in  the  concern  a  sum  of  money, 
even  in  proportion  to  the  profits,  equal  to  a  certain  share,  that  will  not 
make  him  a  partner;  but,  if  he  has  a  specific  interest  in  the  profits  them- 
selves, as  profits,  he  is  a  partner."  Here,  the  defendant  Eyton  had  a 
specific  interest  in  the  profits.  The  facts  are  simple.  The  shop  at  Mos- 
tyn  Quay  was  built  and  stocked  by  Eyton,  whose  name  was  inserted  in 
the  excise  licenses,  and  appeared  over  the  shop-door.  The  business  was 
to  be  conducted  by  Jones,  he  paying  to  Eyton  7  per  cent,  originally,  and 
afterwards  5  per  cent.,  upon  the  sales  to  the  workpeople  employed  at  a 
mine  in  which  Eyton  was  interested.  Down  to  the  year  1834,  the  goods 
that  were  sold  at  the  shop  were  either  sent  there  from  another  shop  belong- 
ing to  Eyton,  or  were  purchased  and  paid  for  by  Eyton.  Down  to  this 
period,  at  all  events,  there  clearly  was  such  a  division  of  profits  between 
Eyton  and  Jones  as  to  constitute  them  partners ;  and  their  relative  position 
was  not  altered  by  any  thing  that  occurred  subsequently.  On  the  failure 
of  the  bank  in  1839,  Eyton  furnished  money  for  the  purpose  of  opening 
an  account  with  another  bank ;  and,  when  the  fire  happened  in  October, 
1840,  Eyton  took  the  whole  of  the  property  that  remained  on  the  premises 
uneonsumed,  and  agreed  to  pay  the  debts.  Eyton's  liability  to  be  charged 
as  a  partner  with  the  *debt  due  to  the  bank,  is  wholly  unaffected 
J  by  Jones's  appropriation  of  part  of  the  goods  to  the  other  shops, 
in  which  Eyton  had  no  interest.  [Erle,  J.,  referred  to  Hawtayne  v. 
Bourne,  7  M.  &  W.  595,(a)  where  it  was  held  Jhat  the  resident  agent 

(a)  And  «e<»  RurkrtU  v  PtnnrU,  i**t,  T  T.  1847,  acc. 
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appointed  by  the  directors  of  a  mining  company  to  manage  the  mine,  has 
not  an  implied  authority  from  the  shareholders  of  the  company,  to  borrow 
money  upon  their  credit  in  order  to  pay  the  arrears  of  wages  due  to  the 
labourers  in  the  mine,  who  have  obtained  warrants  of  distress  upon  the 
materials  belonging  thereto,  for  the  satisfaction  of  such  arrears — nor  in  the 
case  of  any  other  necessity,  however  pressing.]  That  is  altogether  dis- 
tinguishable from  the  case  of  partners,  who  have  a  general  authority  to 
open  a  banking  account.  [Coltman,  J.  The  opening  of  a  banking  ac- 
count does  not  necessarily  imply  that  there  was  a  loan  of  money  by  the 
bank.]   It  is  by  no  means  a  departure  from  the  usual  course  of  dealing. 

Cur.  adv.  wilt. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court — recapitulating 
the  facts,  hit  supril,  pp.  32,  33.) 

On  this  state  of  facts,  it  was  contended  for  the  plaintiffs,  that  they  were 
entitled  to  recover  the  balance  against  Eyton,  as  having  been  in  partner- 
ship with  Jones.  I  left  it  to  the  jury  to  say  whether  there  was  a  sharing 
of  profit  and  loss  between  Eyton  and  Jones  after  the  account  was  opened; 
and,  if  not,  whether  Eyton  was,  by  his  own  permission,  held  out  as  a 
partner,  and  credit  given  to  him  by  the  bankrupts.  The  jury  answered 
both  questions  in  the  negative,  and  returned  a  verdict  for  the  defendant. 
In  Hilary  term,  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence,  was  granted ;  which  rule  in  the  course  of  the 
last  term  *was  fully  argued.  Our  judgment  was  deferred,  in  order 
that  we  might  carefully  examine  the  evidence  given  at  the  trial ; 
and,  having  done  so,  we  cannot  find  any  ground  for  disturbing  the  verdict. 

There  was  no  evidence  to  show  that  credit  was  in  fact  given  to  Eyton, 
or  that  the  bankers  knew  that  his  name  was  over  the  door  of  the  shop  at 
Mostyn  Quay,  or  that  they  supposed  him  to  be  a  partner.  One  person 
who  had  been  manager,  and  another  who  had  been  a  clerk,  in  the  bank, 
were  in  court ;  and,  if  they  could  have  given  such  evidence,  they  would 
no  doubt  have  been  called  as  witnesses.  We  must  assume,  therefore, 
that  credit  was  given  to  Jones  alone ;  and,  if  Eyton  is  to  be  made  liable, 
that  must  be  on  the  ground  of  an  actual  partnership  between  himself  and 
Jones. 

It  was  contended  that  an  actual  partnership  was  proved ;  for,  that  Eyton, 
by  taking  bl.  per  cent,  on  the  sales  to  his  workmen,  received  a  share  of  the 
profits,  and  was  therefore,  in  point  of  law,  a  partner  as  to  third  persons. 
But  we  are  of  opinion  that  the  taking  of  that  money  was  not  sufficient  to 
make  him  a  partner.  Traders  become  partners  between  themselves  by  a 
mutual  participation  of  profit  and  loss :  but,  as  to  third  persons,  they  are 
partners  if  they  share  the  profits  of  a  concern ;  for,  he  who  receives  a  share 
of  the  profits,  receives  a  part  of  that  fund  upon  which  the  creditors  of  the 
concern  have  a  right  to  rely  for  payment,  and  is  therefore  to  be  made 
liable  to  losses,  although  he  may  have  expressly  stipulated  for  exemption 
from  them :  Grace  v.  Smith,  2  W.  Bla.  998 ;  Waugh  v.  Carver,  2  H.  Bla. 

tol.  m.  5 
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235.  But  in  the  former  of  those  cases,  Lord  Chief  Justice  De  Grey,  after 
laying  down  the  rule  of  law  in  the  terms  which  I  have  mentioned,  pro- 
ceeds: "If  any  one  advances  or  lends  money  to  a  trader,  it  is  lent  on  his 
♦401  general  personal  *security.  It  is  no  specific  lien  upon  the  profits 
of  the  trade  ;  and  yet  the  lender  is  generally  interested  in  those 
profits ;  he  relies  on  them  for  repayment. "  Afterwards,  he  says :  "  I  think 
the  true  criterion  is,  to  inquire  whether  Smith  agreed  to  share  the  profits 
of  the  trade  with  Robinson,  or  whether  he  only  relied  on  those  profits  as 
a  fund  of  payment — a  distinction  not  more  nice  than  usually  occurs  in 
questions  of  trade  and  usury.  The  jury  have  said  that  this  is  not  payable 
out  of  the  profits."  So,  in  the  present  case,  the  jury  have  said  there  was 
no  agreement  to  share  the  profits.  This  distinction  has  been  recognised 
in  many  cases  ;  of  which  it  may  suffice  to  mention  Dry  v.  Boswell,  1  Campb. 
329,  and  Benjamin  v.  Portcus,  2  H.  Bla.  590.  And  although  in  Ex  parte 
Hamper )  17  Ves.  404,  Lord  Eldon  said  the  distinction  was  so  tbin  that 
he  could  not  state  it  as  established  upon  due  consideration,  yet  he  acted 
upon  it  in  that  case,  and  again  in  Ex  parte  Watson,  19  Ves.  459,  where 
he  said — "  One  who  receives  a  salary,  not  charged  upon  profits — accord- 
ing to  a  known,  though  nice,  distinction — is  not  by  that  a  partner."  Nor 
does  it  appear  to  make  any  difference  whether  the  money  is  received  by 
way  of  interest  on  money  lent,  or  wages,  or  salary  as  agent,  or  commission 
on  sales.  And  it  appeal's  to  us,  that,  in  the  present  case,  the  payment  to 
Eyton  was  in  the  nature  of  commission  on  certain  sales  supposed  to  be 
effected  through  his  influence  over  his  workmen,  and  was  not  sufficient  to 
render  him,  as  a  matter  of  legal  inference,  liable  as  a  partner ;  and  in  so 
far  as  it  was  a  question  of  fact,  it  was  disposed  of  by  the  jury. 

This  view  of  the  subject  renders  it  unnecessary  to  consider  whether 
"411  Eyton,  if  a  partner  in  the  shop  at  'Mostyn  Quay,  would  have  been 
liable  on  the  banking  account. 

Upon  the  whole,  we  are  of  opinion  that  the  verdict  was  right,  and  that 
the  rule  for  a  new  trial  must  be  discharged.  Rule  discharged. 


RICHARD  HENRY  TOLSON  v.  The  Bishop  of  CARLISLE  and  Others. 

May  23. 

The  rules  of  Hilary  term,  4  W.  4,  do  not  apply  to  actions  of  quart  vmpcdit. 

In  quart  imptdti,  the  declaration  contained  six  counts,  nil  founded  upon  the  tame  title,  but 

taking  it  up  from  different  periods: — The  court  refused  to  put  the  plaintiff  to  his  election 

upon  which  of  the  counts  he  would  rely. 

Qtjare  impedit.  The  first  count  stated  that  Sir  Thomas  Lamplagb, 
knight,  now  deceased,  in  his  lifetime,  to  wit,  on  or  about(a)  the  19th  of 
March,  1625,  was,  or  his  trustees  were,(a)  seised  of  the  advowson  of  the 
vicarage  and  parish  church  of  Bruiekirke,  otherwise  Brydekirke,  in  the 

(a)  Sic 
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county  aforesaid,  in  gross  by  itself,  as  of  fee  and  of  right ;  and  the  said 
Sir  Thomas,  being  so  seised,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, in  the  time  of  peace,  in  the  time  of  our  late  lord  King  James  the 
First,  presented  to  the  said  church,  being  then  vacant  by  the  death  of  the 
then  last  incumbent  thereof,  one  Joseph  Williamson,  his  clerk,  who  was 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  admitted,  instituted,  and 
inducted  into  the  same  ;  and  the  said  Sir  Thomas,  being  so  seised  as  afore- 
said, afterwards,  and  before  the  24th  of  June,  1677,(a)  to  wit,  on  the  7th 
of  June,  1631,  duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  and  signed 
by  the  said  Sir  Thomas  according  to  the  form  of  the  statute  in  such 
•case  made,  and  thereby  gave  and  devised  the  said  advowson  to  r,^ 
the  use  of  his  brother  George  Lamplugh  and  the  heirs  male  of  his 
body ;  and,  in  default  of  such  issue,  to  the  use  of  his  brother  Anthony 
Lamplugh  and  the  heirs  male  of  his  body  ;  and,  in  default  of  such  issue, 
to  the  use  of  his  brother  William  Lamplugh  and  the  heirs  male  of  his 
body ;  and,  in  default  of  such  issue,  to  the  use  of  his  brother  Cuthbert 
Lamplugh  and  the  heirs  male  of  his  body ;  and,  iu  default  of  such  issue, 
to  the  use  of  his  kinsman  and  servant,  George  Lamplugh  and  the  heirs 
male  of  his  body  ;  and,  in  default  of  such  issue,  to  the  use  of  his  kinsman 
and  servant,  John  Lamplugh,  and  the  heirs  male  of  his  body ;  and,  in 
default  of  such  issue,  then  to  the  right  heirs  of  the  said  Sir  Thomas  Lam- 
plugh, for  ever ;  and  the  said  Sir  Thomas  afterwards,  to  wit,  on  the  26th 
of  December,  1632,  died  so  seised  of  the  said  advowson  as  aforesaid, 
without  altering:  his  said  will  as  to  his  said  devise  of  the  said  advowson  ; 
whereupon  and  whereby  the  said  George  Lamplugh,  the  brother  of  the 
said  Sir  Thomas,  became  and  was  seised  of  the  said  advowson  as  of  fee 
and  right,  by  form  of  the  gift  aforesaid  ;  that  is  to  say,  to  him  and  the 
heirs  male  of  his  body :  and  the  same  George,  being  so  seised  thereof, 
afterwards,  to  wit,  on  or  abouf  the  22d  of  November,  1633,  died  so  seised 
thereof,  without  any  issue  male ;  whereupon  the  said  Anthony  Lamplugh 
became  and  was  seised  of  the  advowson,  as  of  fee  and  right,  by  form  of 
the  gift  aforesaid  ;  that  is  to  say,  to  him  and  the  heirs  male  of  his  body  ; 
md  the  said  Anthony,  afterwards,  to  wit,  on  the  1st  of  December,  1650, 
died  so  seised  as  aforesaid  of  the  said  advowson,  without  any  issue  male ; 
whereupon  the  said  William  Lamplugh  became  and  was  seised  of  the  said 
advowson,  as  of  fee  and  right,  by  form  of  the  gift  aforesaid,  that  is  to  say, 
to  him  and  the  heirs  male  of  his  body,  under  the  said  will  of  the  said  Sir 
Thomas  Lamplugh  :  and  the  said  William  'afterwards,  to  wit,  on  r»43 
the  1st  of  January,  1652,  died  without  any  issue  male;  whereupon 
the  said  Cuthbert  Lamplugh  became  and  was  seised  of  the  said  advowson, 
as  of  fee  and  right,  by  form  of  the  gift  aforesaid,  that  is  to  say,  to  him  and 
the  heirs  male  of  his  body,  by  virtue  of  the  said  will  of  the  said  Sir 
Thomas  Lamplugh :  and  the  said  Cuthbert  afterwards,  to  wit,  on  the  1st 

The  day  on  which  tho  statute  of  frauds  came  into  operation. 
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of  January,  1653,  died  so  seised  as  aforesaid  of  the  said  advowson,  with- 
out leaving  issue  male  ;  whereupon  the  said  George  Lainplugh,  the  kins- 
man and  servant  of  the  said  Sir  Thomas,  became  and  was  seised  of  the 
said  advowson,  as  of  fee  and  right,  by  form  of  the  gift  aforesaid,  that  is 
to  say,  to  him  and  the  heirs  male  of  his  body :  and  the  last-mentioned 
George  afterwards,  to  wit,  on  the  1st  of  May,  1764,  died  without  issue 
male ;  and  the  said  John  Lamplugh,  the  kinsman  and  servant  of  the  said 
Sir  Thomas,  in  his  will  mentioned,  long  before  the  death  without  issue 
male  of  the  last-mentioned  George  Lamplugh,  to  wit,  on  the  1st  of  Janua- 
ry, 1670,  died  without  issue  male;  and,  upon  the  death  of  the  said  Sir 
Thomas  Lamplugh,  and  during  the  said  several  estates  by  him  granted, 
the  first-mentioned  George  Lamplugh,  as  brother  and  heir  of  the  said  Sir 
Thomas  Lamplugh,  became  and  was  entitled,  as  of  fee  and  right,  to  the 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination  of 
the  said  several  estates-tail,  and  afterwards,  during  the  continuance  of  the 
said  estates,  to  wit,  on  the  22d  of  November,  1633,  died  so  entitled ; 
whereupon  the  said  Anthony  Lamplugh,  as  brother  and  heir  of  the  said 
Sir  Thomas,  became  and  was  entitled,  as  of  fee  and  right,  to  the  said 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination 
of  the  several  estates-tail,  and  afterwards,  and  during  the  continuance  of 
the  said  several  estates-tail,  to  wit,  on  the  1st  of  December,  1650,  died 
so  entitled  as  aforesaid ;  whereupon  the  said  William  Lamplugh,  as 
#441  brother  and  heir  of  the  said  Sir  "Thomas,  became  and  was  enti- 
tled, as  of  fee  and  right,  to  the  said  reversion  of  and  in  the  said 
advowson,  expectant  on  the  said  several  estates-tail,  and  afterwards,  and 
during  the  continuance  of  the  said  several  estates-tail,  to  wit,  on  the  1st  of 
May,  1651,  died  so  entitled  as  aforesaid ;  whereupon  one  other  Anthony 
Lamplugh,  as  son  and  heir  of  the  said  William,  and  as  heir  of  the  said 
Sir  Thomas,  became  and  was  entitled,  as  of  fee  and  right,  to  the  said 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination 
of  the  said  several  estates-tail,  and  afterwards,  and  during  the  continuance 
of  the  said  several  estates-tail,  to  wit,  on  the  1st  of  January,  1652,  died 
so  entitled  as  aforesaid  ;  whereupon  Dorothy  Lamplugh,  and  Frances  Lam- 
plugh, as  sisters  and  heir  of  the  last-mentioned  Anthony,  and  as  heir  of 
the  said  Sir  Thomas,  became  and  were  entitled,  as  of  fee  and  right,  to  the 
said  reversion  of  and  in  the  said  advowson,  expectant  on  the  determina- 
tion of  the  said  several  estates-tail ;  and  the  said  Dorothy  afterwards,  and 
during  the  continuance  of  the  said  several  estates-tail,  to  wit,  on  the  2d 
of  September,  1680,  died  so  entitled  as  aforesaid ;  whereupon  Edmund 
Winstanley,  as  son  and  heir  of  the  said  Dorothy,  and,  together  with  the 
said  Frances,  heir  of  the  said  Sir  Thomas,  and  the  said  Frances,  became 
and  were,  as  such  heir,  entitled,  as  of  fee  and  right,  to  the  said  reversion 
of  and  in  the  said  advowson,  expectant  on  the  determination  of  the  said 
estates-tail ;  and  afterwards,  and  during  the  continuance  of  the  said  estates- 
tail,  to  wit,  on  the  2d  of  September,  16S0,  the  said  Frances  died  so  enti- 
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tied  as  aforesaid ;  whereupon  Frances  Bullock,  as  daughter  and  heir  of  the 
said  Frances  Lamplugh,  became,  together  with  the  said  Edmund  Winstan- 
ley,  as  heir  of  the  said  Sir  Thomas,  entitled,  as  of  fee  and  right,  to  the  said 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination  of 
the  said  estates-tail ;  and  the  said  Edmund  Winstanley  'afterwards, 
and  during  the  continuance  of  the  said  estates-tail,  to  wit,  on  the 
2d  of  September,  1680,  died  so  entitled  as  aforesaid  ;  whereupon  the  said 
Frances  Bullock,  as  heir  of  the  said  Sir  Thomas,  became  and  was  enti- 
tled, as  of  fee  and  right,  to  the  said  reversion  of  and  in  the  said  advowson, 
expectant  on  the  determination  of  the  said  estates-tail,  and  afterwards, 
and  during  the  continuance  of  the  said  estates-tail,  to  wit,  on  the  2d  of 
September,  1680,  died  so  entitled  as  aforesaid;  whereupon  Abraham 
Molline,  as  son  and  heir  of  the  said  Frances  Bullock,  and  heir  of  the  said 
Sir  Thomas,  became  and  was  entitled,  as  of  fee  and  right,  to  the  said 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination  of 
the  said  several  estates-tail,  and  afterwards,  and  during  the  continuance 
of  the  said  estates-tail,  to  wit,  on  the  2d  of  September,  1680,  died  so  enti- 
tled as  aforesaid ;  whereupon  Richard  Tolson,  as  son  and  heir  of  Henry 
Tolson,  who  was  son  and  heir  of  Eleanor  Tolson,  who  was  sister  and 
heir(a)  of  the  said  Sir  Thomas,  and  as  heir  of  the  said  Sir  Thomas  became 
and  was  entitled,  as  of  fee  and  right,  to  the  said  reversion  of  and  in  the 
said  advowson,  expectant  on  the  determination  of  the  said  estates-tail, 
and  afterwards,  during  the  continuance  of  the  said  estates-tail,  to  wit,  on 
the  2d  of  July,  1690,  died  so  entitled  as  aforesaid ;  whereupon  Henry 
Tolson,  as  son  and  heir  of  the  last- mentioned  Richard,  and  as  heir  of  the 
said  Sir  Thomas,  became  and  was  entitled,  as  of  fee  and  right,  to  the  said 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination  of 
the  said  estates-tail,  and  afterwards,  and  during  the  continuance  of  the 
said  estates-tail,  to  wit,  on  the  27th  of  September,  1724,  died  *so  r*4g 
entitled  as  aforesaid ;  whereupon  Henry  Tolson,  as  son  and  heir  of 
the  last-mentioned  Henry  Tolson,  and  as  heir  of  the  said  Sir  Thomas, 
became  and  was  entitled,  as  of  fee  and  right,  to  the  said  reversion  of  and 
in  the  said  advowson,  expectant  on  the  determination  of  the  said  estates- 
tail,  and,  during  the  continuance  of  the  said  estates-tail,  to  wit,  on  the 
1st  of  September,  1729,  died  so  entitled  as  aforesaid :  whereupon  Henry 
Tolson,  as  son  and  heir  of  the  last-mentioned  Henry,  and  as  heir  of  the 
said  Sir  Thomas,  became  and  was  entitled,  as  of  fee  and  right,  to  the  said 
reversion  of  and  in  the  said  advowson,  expectant  on  the  determination  of 
the  said  estates-tail,  to  wit,  on  the  2d  of  February,  1763,  died ;  where- 
upon Richard  Tolson,  as  son  and  heir  of  William  Tolson,  who  was  brother 
and  heir  of  the  last-mentioned  Henry  Tolson,  and  son  and  heir  of  the  said 
Henry  Tolson,  the  second  of  that  name  who  became  entitled  to  the  said 

(a)  The  words  u  and  heir'  appear  to  be  incorrect.  As  Anthony  Lamplugh  survived  his 
hrother  Sir  Thomas  Lamplugh,  Eleanor  Tolson  could  not  have  bt:<«»  the  imtnclintc  heir  of 
Sir  Thomas :  she  never  was,  even  as  remote  heir,  in  loco  httredu,  inasmuch  as  she  must  have 
died  before  Abraham  Molline'. 
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reversion,  and  as  heir  of  the  said  Sir  Thomas,  became  and  was  entitled, 
as  of  fee  and  right,  to  the  said  reversion  of  and  in  the  said  advowson, 
expectant  on  the  determination  of  the  said  estates-tail,  and  afterwards, 
upon  the  determination  of  the  said  estates-tail,  became  and  was,  as  such 
heir  of  the  said  Sir  Thomas,  seised,  as  of  fee  and  right,  of  and  in  the  said 
advowson,  and  afterwards,  to  wit,  on  the  19th  of  June,  1815,  died  so 
seised  as  aforesaid ;  whereupon  the  said  Richard  Henry  Tolson,  as  son 
and  heir  of  the  last-mentioned  Richard  Tolson,  became  and  was  seised, 
as  of  fee  and  ri^ht,  of  and  in  the  said  advowson ;  and  being  so  seised  as 
aforesaid,  the  said  church  of  the  said  vicarage  of  Bridekirke,  otherwise 
Brydekirke,  afterwards,  to  wit,  on  the  30th  of  September,  1843,  became 
vacant  by  the  death  of  the  last  incumbent  thereof;  whereby  it  then  and 
there  belonged,  and  now  belongs,  to  the  said  Richard  Henry  Tolson  to 
present  a  fit  person  to  the  said  church,  so  being  vacant  as  aforesaid ;  yet 
the  said  bishop  (and  the  other  defendants)  would  not  permit  him,  but 
•471    *unjustty  hindered  him  the  said  Richard  Henry  Tolson  from  pre- 
senting a  fit  person  to  the  said  church. 
The  second  count  alleged  a  seisin  in  Anthony  Lamplugh,  a  presentation 
by  him  of  one  Nicholas  Beeby,  his  clerk,  and  the  admission,  institution, 
and  induction  of  Beeby  on  the  22d  of  September,  1634 — a  conveyance 
of  the  advowson  by  Anthony  Lamplugh,  by  deeds  of  lease  and  release 
of  the  1st  and  4th  of  December,  1635,  to  the  use  of  himself  for  life,  with 
successive  remainders  to  the  use  of  Anthony  Lamplugh  the  younger, 
Anthony  Lamplugh  in  that  count  first  mentioned,  Cuthbert  Lamplugh, 
brother  of  Anthony  Lamplugh  the  elder,  Francis,  the  son  of  John  Lam- 
plugh, Henry  Tolson,  son  of  Eleanor  Tolson,  sister  of  Anthony  Lamplugh 
the  elder,  and  their  respective  heirs  male,  with  remainder  to  the  use 
of  Anthony  Lamplugh  the  elder,  his  heirs  and  assigns  for  ever — the  deaths 
of  Anthony  Lamplugh  the  elder,  Anthony  Lamplugh  the  younger,  Cuth- 
bert Lamplugh,  and  Francis  Lamplugh  respectively  without  issue  male, 
and  the  death  of  Henry  Tolson  on  the  30th  of  October,  1663,  whereupon 
Richard  Tolson,  as  son  and  heir  male  of  Henry  Tolson,  became  seised 
of  the  advowson  in  fee,  and  died  on  the  2d  of  July,  1690,  so  seised — that 
thereupon  one  other  Henry  Tolson,  as  son  and  heir  male  of  Richard  Tolson, 
and  heir  male  of  the  body  of  the  first-mentioned  Henry  Tolson,  became 
seised,  and  died  so  seised  on  the  27th  of  September,  1724 — that,  upon 
his  death,  one  other  Henry  Tolson,  as  son  and  heir  male  of  the  said  Henry 
Tolson  in  that  count  secondly  mentioned,  and  heir  male  of  the  body  of 
Henry  Tolson  in  that  count  first  mentioned,  became  seised,  and  died  so 
seised  on  the  6th  of  November,  1734 — that  thereupon  one  other  Henry 
Tolson,  son  and  heir  male  of  the  said  Henry  Tolson  in  that  count  thirdly 
mentioned,  and  the  heir  male  of  the  body  of  Henry  Tolson  in  that  count 
first  mentioned,  became  seised,  and  died  so  seised  on  the  2d  of  February, 
•481  — that  thereupon  one  other  'Richard  Tolson,  as  son  and  heir 

male  of  William  Tolson,  (which  William  Tolson  was  brother  and 


Digitized  by  Google 


3  Manning,  Granger,  &  Scott 


4$ 


heir  male  of  the  said  Henry  Tolson  in  that  count  fourthly  mentioned,  and 
son  of  Henry  Tolson  in  that  count  thirdly  mentioned,)  and  us  heir  mal:*  of 
the  body  of  Henry  Tolson  in  that  count  first  mentioned,  became  seised 
of  the  advowson,  and  died  so  seised  on  the  19th  of  June,  1815 — that 
thereupon  the  plaintiff,  as  son  and  heir  male  of  the  last-mentioned  Richard 
Tolson,  and  heir  male  of  the  body  of  Henry  Tolson  in  that  count  first 
mentioned,  became  seised;  and,  being  the  church  became 

vacant,  &c. 

The  third  count  stated  the  seisin  of  Anthony  Lamplugh — the  convey- 
ance by  lease  and  release  as  in  the  second  count — that,  by  the  release,  a 
power  was  reserved  to  Anthony  Lamplugh  the  younger  to  appoint  the 
advowson,  by  deed  or  will,  to  the  use  of  his  wife  for  life,  to  take  effect  in 
possession  immediately  after  the  deaths  of  Anthony  Lamplugh  the  elder 
and  Anthony  Lamplugh  the  younger — that  Anthony  Lamplugh  the  elder 
died  seised  on  the  1st  of  December,  1650 — that  Anthony  Lamplugh  the 
younger,  by  deed  duly  executed,  appointed  the  advowson  to  the  use  of 
Elizabeth  his  wife  for  life :  it  then  alleged  the  death  of  Anthony  Lamplugh 
the  younger  without  issue— «<  whereupon,  and  by  virtue  of  the  last-men- 
tioned indenture  and  the  last-mentioned  deed  of  appointment,  and  by 
force  of  the  statute  made  for  transferring  uses  into  possession,  the  said 
Ellen,  then  the  widow  of  the  said  Anthony  Lamplugh  the  elder,  became 
and  was  seised  of  the  advowson,  as  of  freehold  and  right,  for  the  term 
of  her  life,  by  form  of  the  gift  last  aforesaid,  and  afterwards,  to  wit,  on 
the  1st  of  January,  1660,  took  to  her  husband  Peter  Wyard ;  by  virtue 
whereof,  and  by  force  of  the  statute  aforesaid,  the  said  Peter  Wyard  and 
Elizabeth  his  wife  became  and  were  seised  of  the  said  advowson,  as  of 
freehold  and  right,  for  the  term  of  the  *life  of  the  said  Elizabeth,  r<49 
by  form  of  the  gift  and  appointment  last  aforesaid ;  and,  being  so 
seised,  the  said  Peter  Wyard  and  Elizabeth  his  wife,  afterwards,  on  the 
6th  of  March,  1660,  &c.,  presented  to  the  said  church,  being  then  vacant 
by  the  death  of  the  then  last  incumbent  thereof,  Samuel  Gresly,  their 
clerk,"  &c.  The  count  then  stated  the  death  of  the  said  Elizabeth, 
whereupon  Cuthbert  Lamplugh  became  seised ;  and  it  then  brought  the 
title  down  to  the  plaintiff,  as  in  the  second  count. 

The  fourth  count  stated,  that  one  Henry  Tolson  the  elder  and  Henry 
Tolson  the  younger,  in  their  lifetime,  to  wit,  on  the  28th  of  May,  1701, 
were  seised  of  the  advowson,  and,  being  so  seised,  presented  John  Har- 
rison, their  clerk,  &c. :  it  then  averred  the  deaths  of  Henry  Tolson  the 
elder  and  Henry  Tolson  the  younger,  on  the  27th  of  September,  1724,  and 
10th  of  September,  1729,  respectively — that  thereupon  one  other  Henry 
Tolson,  as  son  and  heir  of  the  last-mentioned  Henry  Tolson  the  younger, 
became  seised  of  the  advowson,  and  died  so  seised  on  the  2d  of  Febru- 
ary, 1763— that  thereupon  Richard  Tolson,  as  son  and  heir  of  William 
Tolson,  who  was  brother  and  heir  of  the  last- mentioned  Henry  Tolson, 
became  seised,  and  died  so  seised  on  the  19th  of  June.  1815— that 
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thereupon  the  plaintiff,  as  son  and  heir  of  the  said  Richard  Tolson, 
became  seised,  and,  he  being  so  seised,  the  church  became  vacant, 
&c. 

The  fifth  count  alleged  the  seisin  of  one  Henry  Tolson,  and  the  presen- 
tation and  admission,  &c.  of  Harrison,  on  the  8th  of  May,  1701,  the  death 
of  Henry  Tolson  on  the  27th  of  September,  1724,  of  his  son  Henry  Tolson 
on  the  10th  of  September,  1729,  of  Henry  Tolson,  the  son  of  the  last- 
mentioned  Henry  Tolson,  on  the  2d  of  February,  1763,  and  of  Richard, 
the  son  of  William  Tolson,  on  the  19th  of  June,  1815,  as  in  the  fourth 
count. 

•^01  s*xtn  count  alleged  that  one  Henry  Tolson,  son  and  heir 

of  one  Henry  Tolson,  who  was  the  son  of  one  Richard  Tolson,  in 
his  lifetime,  to  wit,  on  or  about  the  18th  of  April,  1720,  vras  seised  of  the 
advowson,  and,  being  so  seised,  presented  Harrison — that  the  last  men- 
tioned Henry  Tolson  died  so  seised  on  the  10th  of  September,  1729, 
whereupon  one  other  Henry  Tolson,  as  son  and  heir  of  Henry  Tolson  in 
that  count  first  mentioned,  became  seised :  it  then  proceeded  to  aver  the 
death  of  the  last-mentioned  Henry  Tolson  on  the  2d  of  February,  1763, 
and  the  seisin  of  Richard  Tolson,  and  his  death  on  the  19th  of  June,  1815, 
as  in  the  fourth  count. 

The  declaration  was  delivered  on  the  8th  of  July,  1844.  The  defend- 
ants having  repeatedly  obtained  orders  for  time  to  plead,  upon  the  usual 
terms, 

Talfourd,  Serjt.,  in  Michaelmas  term,  1844,  obtained  a  rule  calling 
upon  the  plaintiff  to  show  cause  why  he  should  not  elect  which  count  he 
would  retain,  and  why  the  other  counts  should  not  be  struck  out  as  super- 
fluous. 

Manning,  Serjt.,  now  showed  cause.  The  new  rules  of  pleading  do 
not  apply  to  quare  impedit  or  other  real  actions — Barnes  v.  Jackson,  1  New 
Cases,  545,  1  Scott,  520,  3  Dowl.  P.  C.  404 ;  Miller,  dem.,  Miller, 
ten.,  1  Scott,  387,  3  Dowl.  P.  C.  408 :  and  therefore,  to  entitle  the  de- 
fendants to  make  this  rule  absolute,  they  must  be  prepared  to  show  that 
the  counts  they  seek  to  strike  out  are  perfectly  superfluous.  In  Gully  v. 
The  Bishop  of  Exeter,  4  Bingh.  525,  2  M.  &  P.  105,  it  was  contended, 
upon  the  supposed  authority  of  Buckmere's  Case,  8  Co.  Rep.  87  b,  that 
properly  there  could  be  only  one  count  in  quare  impedit.  That  case, 
♦511  nowever>  13  a  'disti11^  authority  for  the  contrary  proposition.  It  is 
stated  to  have  been  there  resolved,  that  "  such  actions  real  which 
are  founded  upon  a  tort  or  deforcement,  and  do  not  comprehend  any  title 
in  them,  there  the  demandant  may  demand  in  one  writ  divers  lands  and 
tenements  which  come  to  him  by  several  titles :  as,  if  divers  manors  de- 
scend to  me  from  several  ancestors,  and  I  am  disseised  or  deforced  of 
them,  I  may  have  a  writ  of  right,  or  a  writ  of  entry  in  the  nature  of  an 
assise,  or  a  writ  of  assise,  and  comprehend  all  these  rights  in  one  and  the 
same  writ,  because  in  these  cases  no  title  is  made  in  the  writ.    Vide  L. 
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5  Ed.  4,  fo.  80,(a)  12  Ed.  4,  fo.  1  a, {b)  17  Ed.  3,  fo.  52,  (c)  17  Ass.  fo. 
10,  (d)  12  Ed.  3,  Assise  112,  (e)  22  Ass.  fo.  52,  (g)  66,  (h)  7  Ass.  fo.  18,  (i) 
7  Ed.  3,  Assise  138,  (A:)  15  Ed.  3,  Charge  9,  15  Ass.  fo.  ll.(/)  But,  if  I 
bring  a  writ  of  entry  on  a  disseisin  done  to  my  mother  and  aunt,  coparceners 
in  fee-simple,  the  writ  shall  abate,  for,  here  title  is  made  in  the  writ ;  and 
it  appears  that  there  were  several  causes  of  action,  because  the  title  is  by 
several  ancestors ;  and  therewith  agrees  the  book  in  31  Hen.  6,  fo.  14. 
b,(m)  43  Ed.  3,  *fo.  17  a."(n)  The  action  of  quare  impedit  falls 
directly  within  the  first  branch  of  that  resolution :  for  no  title  is 
made  in  the  writ,  (o)  In  Fox  v.  The  Bishop  of  Chester,  2B.&C.  635, 
4  D.  &  R.  93,  there  were  two  counts — the  first  stating  the  advowson  to 
be  appurtenant  to  a  manor — the  second  setting  out  a  title  to  the  advow- 
son as  in  gross ;  and  no  objection  was  taken.  So,  in  Sfiepherd  v.  The 
Bishop  of  Chester,  6  Bingh.  435,  4  M.  &  P.  130,  the  declaration  con- 
tained four  counts,  all  substantially  founded  upon  the  same  title,  va- 
rying only  in  the  mode  of  stating  it.  Where,  as  here,  a  distinct  title 
is  set  forth  in  each  count,  the  court  has  no  discretion ;  and,  if  it  had,  it 
would  be  slow  to  exercise  such  discretion  by  acceding  to  the  present  ap- 
plication, seeing  that  it  might  be  doing  the  plaintiff  great  injustice  to  de- 
prive him  of  any  one  of  the  titles  on  which  he  relies.  Besides,  the  appli- 
cation is  in  breach  of  good  faith,  being  made  after  repeated  applications 
for  time  to  plead,  and  time  granted  on  the  usual  undertaking  to  plead 
issuably  to  this  declaration. 

Talfourd,  Serjt,  in  support  of  the  rule.  After  the  decision  come  to  by 
this  court  in  the  cases  cited,  it  will  probably  be  too  late  to  contend  that 
the  new  rules  are  applicable  to  an  action  of  this  nature ;  though,  if  the 
matter  had  been  res  integra,  it  might  have  been  successfully  contended 
that  they  were.  [Maule,  J.  The  new  rules  do  not  authorize  an  appli- 
cation to  the  court.  Tindal,  C.  J.  We  can  hardly  be  called  upon  to 
decide  contrary  to  Miller,  dera.,  Miller,  ten.]  The  only  question,  then, 
is,  whether  the  court,  in  the  exercise  of  its  discretion,  will  allow  the  whole 
of  these  six  counts  uselessly  to  encumber  the  record.    That  they  all  apply 

(a)  Longo  Quinto,  80.    The  Wychtnden  case,  of  entry  sur  disseisin. 

(b)  P.  12  E.  4,  fo.  1,  pi.  4,  in  dower. 

(e)  M.  17  E.  3.  fa  52,  pi.  31,  iti  assise  of  novel  disseisin  of  land. 

(rf)  MandevUle't  cast,  in  assise  of  novel  disseisin  of  rent-service.  Lib.  Am.  anno  17,  fix  50, 
pL  10. 

(e)  Preston's  case,  in  assise  of  novel  disseisin  of  rent    Fitzh.  Abr.  tit.  Jlssise,  pi.  112. 

(jg )  Lib.  Ass.  anno  22,  fo.  96,  pi.  52,  in  assise  of  novel  disseisin  of  rent. 

(A)  Lib.  Ass.  anno  22,  fo.  100,  pi.  60,  in  assise  of  novel  disseisin  of  rent-chargo. 

(i)  Lib.  Ass.  anno  7,  fo.  12,  pi.  18,  in  assise  of  novel  disseisin  of  land. 

(«)  Fitz.  Abr.  tit  j2$si*e,  pi,  138,  where  the  plaintiff  brought  one  assise  for  several  species 
of  estovers,  and  where  it  was  said  by  Herle,  Jn  that  a  man  may  have  one  assise  for  land  and 
a  corody. 

fl)  Fitz.  Abr.  tit  Charge,  pi.  9.,  and  Lib.  Ass.  anno  16,  fo.  44,  pL  11,  in  assise  of  novol  dis- 
seisin of  rent-c barge  and  rent-service,  of  which  the  plaintiff  was  seised  per  dwertas  mattus. 

(m)  P.  31  H.  6,  fo.  14,  pi.  2,  Entry  sur  disseisin  upon  two  different  causes  of  action  held 
bod — formedon  upon  two  gills,  held  good. 

(«)  P.  43  E.  3,  fa  17,  pL  20,  in  assise  of  novel  disseisin  of  land. 

(o)  F.  N.  R  32. 
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«F)Qi  t°  identically  the  same  title,  is  not  denied:  and  it  is  quite  *clearthat 
the  object  of  the  plaint  iff  in  stating  it  in  this  complicated  form,  is, 
merely  to  embarrass  the  defendants. 

Tindal,  C.  J.  I  must  confess  I  do  not  see  my  way  with  sufficient 
clearness  to  justify  me  in  saying  that  any  one  of  these  counts  ought  to  be 
expunged.  It  is  impossible  for  us  to  foresee  the  extent  of  injury  which 
we  might  inflict  upon  the  plaintiff,  if  we  were  to  adopt  the  course  prayed 
by  the  defendants.    I  think  the  rule  must  be  discharged. 

The  rest  of  the  court  concurred. 

Manning,  Serjt.,  prayed  that  the  rule  might  be  discharged  with  costs. 
The  defendants  have  made  an  unfounded  application,  for  that  which,  even 
if  the  court  had  been  applied  to  in  the  first  instance,  there  would  have 
been  no  power  to  grant.  Here,  the  rule  was  moved  for  after  successive 
orders  had  been  obtained  for  time  to  plead  to  these  very  counts.  By  taking 
this  course,  the  defendants  have  not  only  created  very  considerable  delay, 
but  have  put  the  plaintiff*  to  heavy  as  well  as  unnecessary  expense. 

Tindal,  C.  J.  The  question  raised  by  this  rule  was  one  which  was 
by  no  means  free  from  doubt.  We  think  the  defendants  ought  not  to  be 
called  upon  to  pay  the  costs  of  the  application.(a) 

Rule  discharged,  without  costs. 

(a)  But  see  Hmton  v.  Jcraman,  post,  M.  T.  1846. 


♦641    *R0BINS0N  v-  JAMES  BROWN  and  JANE  BROWN,  Executor 
^        and  Executrix  of  JOHN  BROWN,  Deceased.    May  23. 

The  court  will  not  interfere,  under  the  statute  4  &  5  Ann.  o.  16,  s.  13,  to  stay  the  proceedings 
in  an  action  upon  a  bond,  where  it  is  at  all  doubtful  that  tlio  payment  stipulated  by  the 
condition  is  not  subject  to  a  contingency. 

Debt,  upon  a  bond,  dated  the  1st  of  April,  1844,  by  George  Brown, 
John  Brown,  and  John  Robinson,  to  the  plaintiff,  in  the  penal  sum  of  400/. 
The  plaintiff  having  declared  upon  the  bond  without  noticing  the  condi- 
tion, the  defendants,  who  were  sued  as  executor  and  executrix  of  one  of 
the  sureties,  set  it  out  on  oyer,  and  pleaded  performance  by  the  principal. 

The  condition  with  its  recital  was  as  follows : — 

"Whereas  the  above-bounden  George  Brown,  being  about  to  carry  on 
the  business  of  an  outfitter,  hath  applied  to,  and  requested,  the  above- 
named  John  Robinson  (the  plaintiff)  to  supply  him  with  goods  in  the  way 
of  his  trade,  which  he  the  said  John  Robinson  has  agreed  to  do ;  and,  in 
the  course  of  the  dealings  between  them,  the  said  George  Brown  and  John 
Robinson,  the  said  George  Brown  may  become  indebted  unto  the  said  John 
Robinson  in  divers  sums  of  money,  for  goods  to  be  sold  and  delivered,  for 
money  to  be  lent  and  ad vp need,  or  to  be  paid,  laid  out,  and  expended,  or 
upon  some  other  account ;  and  whereas  the  said  George  Brown,  and  the 
said  John  Brown  and  Charles  Robertson  as  his  sureties,  have  agreed  to 
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enter  into  the  above-written  bond  or  obligation,  subject  to  such  condition 
as  hereinafter  is  expressed :  Now,  the  condition  of  the  above- written  bond 
or  obligation  is  such,  that,  if  the  said  George  Brown,  his  heirs,  executors, 
or  administrators,  or  some  or  one  of  them,  do  and  shall,  from  time  to  time, 
and  at  all  times  hereafter,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
'the  said  John  Robinson,  his  executors,  administrators,  or  assigns,  r*§§ 
all  and  every  such  sum  and  sums  of  money  as  shall,  at  any  time 
or  times  hereafter,  become  due  and  owing  to  him  the  said  John  Robinson, 
either  alone  or  jointly  with  any  other  person  or  persons  who  shall  or  may 
be  or  become  a  partner  or  partners  with  the  said  John  Robinson,  his  exe- 
cutors, administrators,  or  assigns,  from  the  said  George  Brown,  for  goods 
which  shall  or  may  at  any  time  or  times  hereafter  be  sold  by  him  or  them 
to  the  said  George  Brown,  and  sent  and  delivered  to  or  to  the  order  of  the 
said  George  Brown,  or  for  money  to  be  at  any  time  or  times  hereafter  lent 
or  advanced,  or  to  be  paid,  laid  out,  or  expended  by  the  said  John  Robin- 
son, his  executors,  administrators,  or  assigns,  either  alone  or  jointly  with 
any  such  partner  or  partners  as  aforesaid,  or  which  may  upon  any  other 
account  whatsoever  be  or  become  due  or  owing  to  the  said  John  Robinson, 
his  executors,  &c,  either  alone  or  jointly  with  any  such  partner  or  part- 
ners as  aforesaid,  when  and  as  such  sum  and  sums  of  money  shall  respect- 
ively become  due  and  payable,  not  exceeding  in  the  whole  the  sum  of 
400/.,  then  the  said  bond  or  obligation  shall  be  void  and  of  no  effect;  or, 
in  case  the  said  George  Brown,  his  heirs,  executors,  or  administrators, 
shall,  at  any  time  or  times  hereafter,  make  default  in  payment  of  any  such 
sum  or  sums,  and  the  said  John  Brown  and  Charles  Robertson,  or  one  of 
them,  or  the  heirs,  &c,  of  one  of  them,  shall,  within  one  calendar  month 
next  after  notice  in  writing  shall  have  been  given  to  them  the  said  John 
Brown  and  Charles  Robertson,  their  heirs,  &c.,  or  shall  have  been  left  at 
their  usual  or  last  known  place  of  abode,  well  and  truly  pay  or  cause  to 
be  paid  unto  the  said  John  Robinson,  his  executors,  &c.,  and  any  future 
taken  partner  or  partners  of  him  or  them,  his,  her,  or  their  executors,  &c, 
all  and  every  such  sum  and  sums  6t  money  as  at  the  time  of  such  demand 
being  made  shall  *be  due  and  owing  from  the  said  George  Brown,  ^ 
his  heirs,  &c.,  unto  the  said  John  Robinson,  his  executors,  &c, 
either  alone  or  jointly  with  the  person  or  persons  who  shall  or  may  be  or 
become  a  partner  or  partners  with  him  or  them,  in  case  the  same  shall  not 
exceed  the  sum  of  200/.  sterling;  but,  if  the  same  shall  exceed  the  sum 
of  200/.  sterling,  then,  if  the  said  John  Brown  and  Charles  Robertson,  or 
one  of  them,  their  or  some  or  one  of  their  heirs,  &c,  do  and  shall,  within 
one  calendar  month  next  after  such  notice  shall  have  been  given  or  left  a* 
aforesaid,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  John 
Robinson,  his  executors,  &c,  or  such  person  or  persons  as  aforesaid,  the 
said  sum  of  200/.,  in  part  satisfaction  of  the  sum  or  sums  of  money  which 
shall  be  then  due  and  owing  as  aforesaid,  then,  and  in  either  of  the  said 
cases,  the  said  bond  or  obligation  shall,  so  far  as  respects  the  said  John 
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Brown  and  Charles  Robertson,  be  void  and  of  no  effect ;  otherwise  the 
same  shall  be  in  full  force  and  virtue." 

The  plaintiff,  in  his  replication,  assigned  for  breach  the  non-payment 
of  the  4001.,  alleging  that  the  calendar  month's  notice  required  by  the 
condition  had  been  given  to  John  Brown  in  his  lifetime,  instead  of  alleg- 
ing, as  the  fact  was,  that  notice  had  been  given  to  the  defendants  after  his 
death.  The  cause  standing  in  the  paper  for  trial,  the  plaintiff  obtained 
leave  to  amend  his  replication,  by  averring  the  notice  to  have  been  given 
to  <<  Charles  Robertson  and  the  defendants  as  executor  and  executrix  of 
John  Brown,"  upon  payment  of  the  costs  of  and  occasioned  by  such 
amendment.    The  amendment  was  accordingly  made  and  the  costs  paid. 

Channell,  Serjt.,  for  the  defendants,  moved  for  a  rule  calling  upon  the 
plaintiff  to  show  cause  why,  upon  payment  of  200/.,  with  interest  thereon 
from  the  5th  of  August,  1845,  and  the  costs  of  the  action  up  to  and 
*&71  *inclu(Jing  the  replication, (a)  all  further  proceedings  in  the  action 
should  not  be  stayed,  and  the  defendants  discharged  from  all  fur- 
ther liability  on  the  bond  mentioned  in  the  pleadings  in  this  action.  The 
application  was  founded  upon  the  statute  4  &  5  Ann.  c.  16,  s.  13,  which 
gives  authority  to  the  court  to  stay  the  proceedings  on  payment  of  «  all 
the  principal  money  due  on  the  bond."(6)  The  learned  serjeant  sub- 
mitted, that,  according  to  the  true  construction  of  the  bond,  although  the 
principal  debtor  was  liable  thereon  to  the  extent  of  the  penalty,  the  sure- 
ties were  not  liable  at  all  without  notice ;  and  that,  upon  notice  being 
given  to  them  of  the  default  of  their  principal,  their  liability  extended  only 
to  200/.  [Tindal,  C.  J.  The  question  is,  whether  the  words  of  the 
statute  mean,  all  that  is  due  upon  the  bond,  or  all  that  is  due  thereon  from 
the  defendant  in  the  action.] 

Talfourdy  Serjt.,  contra),  submitted  that  the  lesser  liability  of  the  sureties 
was  contingent  upon  the  payment  of  the  200/.  by  them  within  one  calendar 
month  after  notice ;  that  they  were  liable  to  the  full  extent  of  the  penalty, 
if  the  200/.  were  not  paid  within  the  time  limited ;  and  that  the  court 
would  not,  by  the  exercise  of  a  summary  jurisdiction  under  the  statute, 
prevent  the  plaintiff  from  raising  that  question  upon  the  record. 
•581  *Tindal,  C.  J.  The  language  of  this  condition  gives  rise  to  a  very 
nice  and  subtle  question,  which  I  think  we  ought  not  to  decide  in  this 
way,  without  giving  the  plaintiff  an  opportunity  of  putting  it  upon  the  record. 

The  rest  of  the  court  concurring,  Rule  refused.(c) 

(a)  The  200*.  and  costs  having  been  offered  by  the  defendants  when  before  the  judge  at 
chambers,  upon  the  summons  to  amend  the  replication. 

(fc)  The  words  of  the  clause  are,  that,  "  if  at  any  time  pending  an  action  upon  any  such 
bond  with  a  penalty,  the  defendant  shall  bring  into  court  all  the  principal  money  and  interest 
due  on  the  bond,  and  also  such  cost*  as  have  been  expended  in  any  suit  or  suits  in  law  or  equity 
upon  such  bond,  the  said  money  so  brought  in  shall  be  deemed  and  taken  to  be  in  full  satis* 
faction  and  discharge  of  the  said  bond;  and  the  court  shall  and  may  give  judgment  to  dis» 
charge  every  such  defendant  of  and  from  the  same  accordingly." 

(c)  At  the  trial  before  Eric,  J.,  at  the  second  sitting  at  Westminster  in  this  term,  the  plain- 
tiff obtained  a  verdict  for  200/.  and  interest.  That  verdict,  however,  was  afterwards  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  improper  evidence  of  the  service  of  notice  on 
Robinson  had  been  received.    Vide  post,  Alichaelmas  Term,  1846. 
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PRYCE  v.  BELCHER.    May  25. 


In  case  against  a  returning  officer,  for  refusing  to  admit  the  plaintiff's  vote  at  an  election  of  a 
borough  member,  the  first  count — after  stating  the  writ  ami  precept  for  the  election — alleged 
that  the  plaintiff"  was  a  burgess,  that  his  name  was  on  the  register  of  voters,  that  he  ten- 
dered his  vote  for  one  of  the  candidate?,  and  answered  in  the  affirmative  the  questions 
authorized  by  die  6  &  7  Viet.  c.  18,  s.  81,  to  be  put  by  the  returning  officer,  and  was  ready 
and  offered  to  take  the  oath  prescribed  by  s.  82;  but  that  the  defenduut,  being  returning 
officer,  wrongfully,  fraudulently,  and  wilfully  intending  to  injure  the  plaintiff,  and  to  hinder  and 
disappoint  him  of  his  privilege  of  and  in  tho  premises,  refused  to  permit  the  plaintiff  to 
give  his  vote,  or  allow  the  same  to  be  entered  and  recorded,  and  a  burgess  was  elected,  » 
the  plaintiff  being  so  excluded  from  giving  his  vote.  To  this  count,  the  defendant  pleaded 
that  the  plaintiff'  was  not  a  burgess  of  tho  borough  duly  qualified  or  entitled  to  vote  in  or  at 
the  election  therein  mentioned  : — Held,  diat  the  plea  was  bad  for  ambiguity. 

The  second  count — after  stating  the  writ  and  precept,  and  that  the  plaintiff'  was  a  burgess 
and  on  die  register — proceeded  to  allege  that  he  tendered  his  vote  for  one  of  the  candidates; 
that  it  was  the  duty  of  the  defendant,  so  being  such  returning  officer,  to  allow  such  vote  to 
be  entered  and  recorded  and  cast  up  in  the  poll-books;  that  he  was  requested  so  to  do; 
but  that  he,  contriving  anil  wrongfully  and  fraudulently  and  wdf ally  and  maliciously  intending 
to  injurt  and  damnify  the  plaintiff,  and  to  hinder  ami  disappoint  and  deprive  him  of  .tho 
benefit  of  his  right  and  privilege  aforesaid,  instead  of  entering  and  recording  tho  plaintiffs 
vote  in  the  poll-books,  to  the  end  and  intent  aforesaid,  refused  so  to  receive  the  same, or  to 
admit  and  allow  the  same  to  be  mi  entered  and  recorded,  to  the  end  and  intent  aforesaid; 
but,  on  die  contrary  thereof,  caused  the  vote  of  tlie  plaintiff  to  be  entered  in  the  column  of 
votes  tendered  in  the  poll-ljooks,  and  at  tho  close  of  the  poll  refused  to  reckon,  include,  and 
east  up,  and  did  not  reckon,  &c,  the  plaintiff's  vote  among  the  votes  given  for  that  candi- 
date; whereby  the  plaintiff  was  deprived  of  the  benefit  of  his  right  to  vote  at  that  election: 
— Semble,  that  the  count  disclosed  a  prima  facie  cau.se  of  union. 

The  third  count — after  suiting  the  writ  and  precept,  that  the  plaintiff  was  a  burgess  and  on 
the  register,  and  thnt  he  tendered  his  vote — alleged  that  it  was  the  duty  of  the  defendant, 
as  returning  officer,  to  enter  the  vote  on  the  poll-books  without  entering  into  or  allowing  a 
scrutiny;  but  that  the  defendant,  knowing  the  premise.-,  but  contriving  and  wrongfully, 
fraudulently,  wilfidly,  and  maliciously  intending  to  injure  and  damnify  the  plaintiff,  and  to  delay 
him  in  the  exercise  of  his  privilege  of  voting,  and  deprive  him  of  the  benefit  of  his  said 
privilege,  wrongfully  ordered  anil  allowed  a  scrutiny  to  be  held  with  regard  to  the  plain- 
tiff's vote,  and  his  right  and  qualification  to  vote,  and  wrongfully  took  upon  himself  to 
adjudge  and  determine,  at  and  after  such  scrutiny  so  ordered  and  allowed,  that  the  plain, 
tiff  was  not  entitled  to  give,  and  hail  no  qualification  enabling  him  to  give,  his  vote  at  that 
election;  whereby  tho  plaintiff'  was  delayed,  hindered,  rind  obstructed  in  the  exereise  of  his 
said  privilege  of  voting,  and  a  burgess  was  elected  for  UiHt  parliament,  the  plaintiff's  vote 
being  so  hindered  and  obstructed,  &c: — Held,  that  this  count  also  dix-losed  a  prima  facie 
cause  of  action — inasmuch  as  it  was  iHi.-siblc  that  the  delay  arising  from  the  holding  of  a 
scrutiny  (which  is  prohibited  by  die  t>  &  7  Vict.  c.  18,  s.  82)  might  have  had  the  effect 
of  preventing  the  plaintiff'  from  exercising  his  right  of  voting,  and,  if  so,  diat  die  action 
would  be  maintainable,  the  act  of  the  defendant  being  wrongful,  and  having  caused  a 
particular  damage  to  die  plaintiff. 

H<ld  also,  that  tho  words  subsequent  to  the  per  quod  amounted  to  an  averment  of  matter  of 
fact,  and  were  not  mere  matter  of  legal  inference  from  the  preceding  allegations. 


ber  of  parliament,  although  on  the  register  of  voters. 

•The  first  count  of  the  declaration  stated  that  the  defendant,  r.gg 
before  and  at  the  time  of  the  committing  of  the  grievances  there-  L 
inafter  mentioned,  and  after  the  passing  and  coming  into  operation  of  the 
6  &  7  Vict.  c.  18,  intituled,  &c,  was  mayor  of  the  borough  of  Abingdon, 
in  the  county  of  Berks,  which  borough,  before  and  at  the  time  of  the  com- 
mitting of  the  said  grievances,  was,  and  now  is,  a  borough  that  returned 


Digitized  by  Google 


59 


Pryce  t>.  Belcher.  T.  T.  1846. 


and  returns  one  member  to  serve  in  parliament,  and  that  to  the  defendant, 
*601  as  mayor  °f  the  sa^  borough,  by  virtue  of  his  said  "office  of  mayor, 
of  right  belonged  the  execution  of  any  writ  or  precept  for  the  elec- 
tion of  a  member  to  serve  in  parliament  for  the  said  borough,  which  should 
be  delivered  to  him,  so  being  such  mayor  as  aforesaid,  and  to  be  and  offi- 
ciate as  returning  officer  at  such  election :  that,  on  the  30th  of  June, 
9  Vict.,  a  certain  writ  of  our  lady  the  now  queen  issued  out  of  the  court 
of  Chancery  of  the  said  tody  the  queen,  directed  to  the  then  sheriff  of 
Berkshire  aforesaid,  reciting  that  Sir  Frederick  Thesiger  had  been  then 
lately  chosen  burgess  for  the  borough  of  Abingdon,  in  the  said  county,  for 
the  then  present  parliament  of  the  said  lady  the  queen,  summoned  to  be 
holden  at  the  city  of  Westminster,  of  the  said  lady  the  queen,  on  the  19th 
of  August,  5  Vict.,  on  which  day  the  said  parliament  was  begun  and 
holden,  and  from  thence,  by  several  adjournments  and  prorogations,  had 
been  adjourned  and  prorogued,  and  there  then  holden  ;  and  reciting  that 
the  said  Sir  F.  Thesiger,  having  been  so  chosen  a  burgess  for  the  said 
borough  as  aforesaid,  had  since  then  accepted  the  office  of  Attorney-General 
of  the  said  lady  the  queen,  as  by  a  letter  of  the  trusty  and  well-beloved 
councillor  of  the  said  lady  the  queen,  C.  S.  Lefevre,  speaker  of  the  lower 
house  of  parliament  of  the  said  lady  the  queen,  more  fully  and  plainly 
appeared  ;  by  means  whereof  the  subjects  of  the  said  lady  the  queen,  of 
the  said  borough,  had  been  deprived  of  a  burgess  to  treat  for  the  benefit 
of  the  said  borough  in  the  snid  parliament  of  the  said  lady  the  queen ; 
nevertheless,  the  said  Lidy  the  queen,  being  unwilling  that  the  commonalty 
of  her  kingdom  in  her  said  parliament  assembled  to  treat  of  business  con- 
cerning the  said  lady  the  queen,  the  state  and  defence  of  her  kingdom 
and  the  church,  from  the  aforesaid  cause  should  be  lessened  or  diminished, 
whereby  those  affairs  might  not  have  a  clue  end,  did  command  the  said 
sheriff,  that,  in  the  place  of  the  said  Sir  F.  Thesiger  *within  the 
borough  aforesaid,  one  other  fit  and  discreet  burgess  of  the  aforesaid 
borough,  proclamation  of  the  said  writ,  and  of  the  day  and  place,  being 
first  duly  made,  freely,  and  indifferently,  by  those  who  should  be  present 
at  the  proclamation,  according  to  the  form  of  the  statute  in  that  case  made 
and  provided,  he  should  cause  to  be  elected ;  and  that  the  name  of  the 
said  burgess  he  the  said  sheriff*  should  cause  to  be  inserted  in  certain 
indentures  to  be  thereupon  made  between  him  the  said  sheriff  and  those 
who  should  be  present  at  such  election,  whether  at  the  said  election  he  the 
said  burgess  should  be  present  or  absent,  that  he  the  said  sheriff  should 
cause  him  to  come  to  the  said  parliament,  in  such  manner  that  the  same 
burgess  so  to  be  chosen  might  have  full  power  and  sufficient  authority, 
for  himself  and  the  commonalty  of  the  said  borough,  to  do  and  consent 
to  those  things  which  in  the  said  parliament  of  the  said  lady  the  queen  by 
the  common  council  of  her  said  realm  (by  the  blessing  of  God)  should 
happen  to  be  ordained  upon  the  aforesaid  affairs ;  willing,  nevertheless, 
that  neither  the  said  sheriff'  nor  any  other  sheriff'  of  the  kingdom  of  the 
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said  lady  the  queen  in  any  wise  should  be  elected  ;  and  that  the  election 
so  made,  the  said  sheriff  should  distinctly  and  openly,  under  his  seal  and 
the  seals  of  those  who  should  be  present  at  such  election,  certify  to  the 
said  lady  the  queen,  in  her  Chancery,  forthwith,  remitting  to  her  the  said 
lady  the  queen  one  part  of  the  sa*d  indenture  annexed  to  the  said  writ, 
together  with  the  said  writ ;  that  the  said  writ,  afterwards,  and  before  the 
committing  of  the  grievances  thereinafter  mentioned,  to  wit,  on  the  1st  of 
July  in  the  year  aforesaid,  in  the  said  county  of  Berks,  was  delivered  to 
one  J.  B.  Monck,  Esq.,  the  sheriff  of  the  same  county  of  Berks,  to  be 
executed  in  due  form  of  law ;  that  by  virtue  of  the  said  writ  the  aforesaid 
J.  B.  Monck,  so  being  then  and  there  sheriff  of  the  county  *of  Berks 
aforesaid,  afterwards,  and  before  the  committing  of  the  grievances  ^ 
hereinafter  mentioned,  to  wit,  on,  &c,  made  his  certain  precept  in  writ- 
ing under  the  seal  of  him  the  said  J.  B.  Monck  of  his  office  of  sheriff  of 
the  county  of  Berks  aforesaid,  directed  to  the  mayor  of  the  borough  of 
Abingdon  aforesaid,  reciting  the  aforesaid  writ  of  our  lady  the  queen  to 
him  the  said  sheriff  directed ;  that,  by  his  precept,  and  by  virtue  of  the 
said  writ,  he  the  said  sheriff  did  require  him  the  said  mayor, — because  the 
execution  of  the  said  writ  belonged  to  him  the  said  mayor, — that  he  the 
said  mayor  should  forthwith  cause  a  burgess  to  be  elected  for  the  said 
borough  in  the  place  of  the  said  Sir  F.  Thesiger,  according  to  the  com- 
mand of  the  said  writ,  and  that,  when  the  said  precept  should  be  exe- 
cuted, he  the  said  mayor  should  make  known  to  him  the  said  sheriff  imme- 
diately after  the  said  election  made,  so  that  he  the  said  sheriff  might  certify 
the  same,  together  with  the  said  writ,  and  that  precept  return  to  our  lady 
the  queen  in  her  Chancery  forthwith ;  that  the  said  precept,  afterwards, 
and  before  the  committing  of  the  grievances  hereinafter  mentioned,  to 
wit,  on,  &c.,  at  the  borough  of  Abingdon  aforesaid,  in  the  same  county 
of  Berks,  was  delivered  to  him  the  defendant, — then,  and  until  and  after 
the  return  of  the  same  writ,  being  mayor  of  the  said  borough  of  Abing- 
don as  aforesaid, — to  be  executed  in  due  form  of  law ;  that,  by  virtue  of 
the  said  precept,  and  by  virtue  of  the  writ  aforesaid,  they  the  said  bur- 
gesses of  the  borough  of  Abingdon,  being  in  that  behalf  duly  forewarned, 
to  wit,  on  the  8th  of  July,  in,  &c.,  at  the  borough  of  Abingdon  aforesaid, 
before  him  the  defendant,  so  being  mayor  and  returning  officer  as  afore- 
said, were  assembled  to  elect  a  burgess  for  the  said  borough,  according  to 
the  exigency  of  the  writ  and  precept  aforesaid ;  that,  during  that  assembly, 
to  that  intention,  and  before  such  burgess  by  virtue  of  the  writ  and  pre- 
cept aforesaid  was  elected,  to  wit,  on,  *&c.,  last  aforesaid,  at  the  r,6« 
borough  of  Abingdon  aforesaid,  he  the  plaintiff  then  being,  and  the  *- 
plaintiff'  averred  that  he  then  was,  a  burgess  of  the  borough  aforesaid,  and 
the  name  of  the  plaintiff  being  then  inserted,  and  then  standing  and  being, 
and  the  plaintiff  averred  that  his  name  was  then  inserted  and  then  stood  and 
was,  in  the  register  of  voters  then  in  force  for  the  said  borough,  to  wit, 
the  register  of  all  persons  entitled  to  vote  in  the  election  of  a  member  to 
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serve  in  parliament  for  the  said  borough,  made  and  formed  according  to 
the  provisions  of  the  statutes  in  that  case  made  and  provided ;  and,  the 
plaintiff's  said  name  being  and  standing,  and  the  plaintiff  averred  that  his 
said  name  then  stood  and  was,  No.  216  in  the  said  register  of  voters ;  and 
the  plaintiff  being  then  entitled,  and  the  plaintiff'  averred  that  he  was  then 
entitled,  to  give  his  vote  for  the  choosing  of  a  burgess  of  the  said  borough 
according  to  the  exigency  of  the  writ  and  precept  aforesaid,  before  him 
the  defendant,  mayor  of  that  borough,  to  whom  then  and  there  it  did  duly 
belong,  as  such  returning  officer  as  aforesaid  at  the  said  election,  to  take 
and  allow  the  vote  of  him  the  plaintiff  of  and  in  the  premises,  was  ready 
and  willing,  and  the  plaintiff  then  offered  to  give,  and  then  and  there  ten- 
dered his  vote  for  choosing  James  Caulfield,  Esq.,  a  burgess  for  that  par- 
liament, by  virtue  and  according  to  the  exigency  of  the  writ  and  precept 
aforesaid ;  and  he  the  plaintiff  was  then  and  there  willing  and  ready  to 
answer,  and  did  then  and  there  answer  in  the  affirmative,  to  him  the 
defendant,  so  being  such  returning  officer  as  aforesaid,  the  questions  autho- 
rized by  the  act  of  parliament  aforesaid  to  be  put  by  the  returning  officer 
at  any  election  of  a  member  or  members  to  serve  in  parliament,  if  required 
on  behalf  of  any  candidate,  to  any  voter,  at  the  time  of  his  tendering  his 
vote  at  any  such  election,  and  which  he  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  was  then  required  on  behalf  of  Sir  F.  The- 
•G41    s'Ser>  a  ca°didate  at  the  said  election,  to  put,  and  Mid  then  put  to 
him  the  plaintiff,  and  he  the  plaintiff  was  then  and  there  willing  and 
ready  to  take,  and  then  and  there  offered  to  take,  the  oath  by  the  said  act 
of  parliament  authorized  to  be  administered  by  the  returning  officer  at  any 
election  of  a  member  or  members  to  serve  in  parliament,  if  required  on 
behalf  of  any  candidate  at  the  time  aforesaid,  to  any  voter,  if  he  the 
defendant,  so  being  such  returning  officer  as  aforesaid,  should  be  required 
to  administer,  and  should  then  offer  to  administer,  the  said  oath ;  of  all 
which  he  the  defendant,  so  being  such  returning  officer  as  aforesaid,  then 
had  notice  ;  but  he  the  defendant  was  not  then  required  to  administer,  and 
did  not  then  offer  to  administer  the  said  oath ;  and  the  vote  of  him  the 
plaintiff  then  and  there  of  right  ought  to  have  been  received  and  admitted 
and  allowed  to  be  entered  and  recorded  ;  and  the  defendant,  so  being  then 
and  there  returning  officer  as  aforesaid,  was  then  and  there  requested  to 
receive  and  admit  and  allow  to  be  entered  and  recorded,  the  vote  of  him 
the  plaintiff,  so  tendered  as  aforesaid :  nevertheless,  he  the  defendant,  so 
being  then  and  there  returning  officer  as  aforesaid,  well  knowing  the  pre- 
mises, but  contriving  and  wrongfully,  fraudulently,  and  wilfully  intending 
to  injure  and  damnify  him  the  plaintiff  in  this  behalf,  and  wholly  to  hinder 
and  disappoint  him  of  his  privilege  of  and  in  the  premises,  did  then  and 
there  hinder  him  the  plaintiff  from  giving  his  vote  in  that  behalf,  and  did 
then  and  there  absolutely  reject  the  vote  of  the  plaintiff  by  him  so  tendered 
at  the  said  election  as  aforesaid,  and  did  then  and  there  absolutely  refuse  to 
permit  him  the  plaintiff'  to  gioe  his  vote  for  choosing  a  burgess  for  the 
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borough  of  Abingdon  aforesaid,  to  the  parliament  aforesaid,  and  did  not 
receive  or  admit,  nor  allow  to  be  entered  and  recorded,  the  vote  of  him  the 
plaintiff,  for  choosing  James  Caulfield,  Esq.,  a  burgess  of  that  borough,  to 
serve  in  that  parliament,  contrary  to  the  said  act  of  parliament,  and  to  the 
statutes  in  that  case  made  and  provided ;  *and  a  burgess  of  that  \*QFy 
borough  was  elected  for  that  parliament,  he  the  plaintiff  being  so 
excluded  from  giving  his  vote,  and  his  vote  being  so  rejected  by  him  the 
defendant,  so  being  such  returning  officer  as  aforesaid,  and  without  any 
vote  of  him  the  plaintiff",  then  and  there  by  virtue  of  the  writ  and  precept 
aforesaid  ;  to  the  injury,  enervation,  and  destruction  of  the  aforesaid  privi- 
lege of  him  the  plaintiff*  in  the  premises,  and  the  deprivation  and  loss  of 
his  said  right  to  vote  at  the  said  election,  and  to  have  his  vote  received 
and  admitted,  and  allowed  to  be  entered  and  recorded,  by  the  defendant, 
so  being  such  returning  officer  as  aforesaid. 

The  second  count  stated,  that,  before,  &c,  and  after  the  passing  and 
coming  into  operation  of  the  act  of  parliament  in  the  first  count  mentioned, 
the  defendant  was  mayor  of  the  borough  of  Abingdon,  which  borough, 
before,  &c.,  was,  and  is  now,  a  borough  that  returned  and  returns  one 
member  to  serve  in  parliament ;  that,  to  the  defendant,  as  mayor  of  the 
said  borough,  by  virtue  of  his  said  office  of  mayor,  of  right  belonged  the 
execution  of  any  writ  or  precept  for  the  election  of  a  member  to  serve  in 
parliament  for  the  said  borough,  which  should  be  delivered  to  him,  so 
being  such  mayor  as  aforesaid,  and  to  be,  and  officiate  as,  returning  officer 
at  such  election :  that,  on,  &c,  a  certain  writ  of  our  lady  the  queen  issued 
out  of  the  court  of  Chancery  of  our  said  lady  the  queen,  directed  to  the 
then  sheriff  of  Berkshire,  and  that  such  writ  was  and  is  in  the  same  terms 
and  to  the  same  purport  and  effect  as  the  writ  in  the  said  first  count  men- 
tioned  ;  that  the  said  writ  was  afterwards,  and  before  the  committing  of 
the  grievances,  &c.,  to  wit,  on,  &c,  in  the  said  county  of  Berks,  was 
delivered  to  one  J.  B.  Monck,  Esq.,  the  sheriff  of  the  same  county  of 
Berks,  to  be  executed  in  due  form  of  law ;  that,  by  virtue  of  the  said 
writ,  the  said  J.  B.  Monck  afterwards,  and  before  the  said  committing, 
&c.,  to  wit,  on,  &c,  made  "his  certain  precept  in  writing  under  the  r»gg 
seal  of  him  the  said  J.  B.  Monck  of  his  office  of  sheriff  of  the  county 
of  Berks  aforesaid,  directed  to  the  mayor  of  Abingdon  aforesaid ;  that  the 
said  precept  was  and  is  in  the  same  terms,  and  to  the  same  purport  and 
effect,  as  the  precept  in  the  said  first  count  mentioned  ;  that,  by  virtue  of 
the  said  precept,  and  by  virtue  of  the  writ  aforesaid,  the  said  burgesses 
of  the  said  borough  of  Abingdon,  being  in  that  behalf  duly  forewarned, 
to  wit,  on,  &c.,  at,  &c.,  aforesaid,  before  him  the  defendant,  so  being 
mayor  and  returning  officer  as  aforesaid,  were  assembled  to  elect  a  burgess 
for  the  said  borough,  according  to  the  exigency  of  the  writ  and  precept 
aforesaid ;  and,  during  that  assembly,  to  that  intention,  and  before  such 
burgess,  by  virtue  of  the  writ  and  precept  aforesaid,  was  elected,  to  wit, 
on,  &c.,  last  aforesaid,  at,  &c.,  aforesaid,  he  the  plaintiff  then  being— and 
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the  plaintiff  averred  that  he  then  was — a  burgess  of  the  borough  aforesaid , 
and  the  name  of  the  plaintiff  being  then  inserted,  and  then  standing  and 
being — and  the  plaintiff  averred  that  his  name  then  was  inserted  and  then 
stood  and  was — in  the  register  of  voters  then  in  force  for  the  said  borough, 
to  wit,  the  register  of  all  persons  entitled  to  vote  in  the  election  of  a  mem- 
ber to  serve  in  parliament  for  the  said  borough,  made  and  formed  accord- 
ing to  the  provisions  of  the  statutes  in  that  case  made  and  provided,  and 
the  name  of  the  plaintiff  then  standing  and  being — and  the  plaintiff 
averred  that  his  name^hen  did  stand  and  was — No.  216,  in  the  said  regis- 
ter of  voters  then  in  force  for  the  said  borough  as  aforesaid  ;  that  the 
plaintiff,  then  being — and  the  plaintiff  averred  that  he  then  was — entitled 
to  give  his  vote  for  the  choosing  of  a  burgess  of  the  said  borough,  accord- 
ing to  the  exigency  of  the  writ  and  precept  aforesaid,  before  him  the 
defendant,  so  being  mayor  and  returning  officer  as  aforesaid — to  whom 
,0-,    there  and  then  it  did  duly  belong  to  take  *  and  allow  the  vote  of  him 

the  plaintiff  of  and  in  the  premises — was  ready,  and  he  the  plaintiff 
then  and  there  offered  to  give,  and  then  and  there  tendered,  his  vote  for 
choosing  James  Caulfield,  Esq.,  a  burgess  for  that  parliament,  by  virtue 
of,  and  according  to  the  exigency  of,  the  writ  and  precept  aforesaid,*  and 
the  vote  of  him  the  plaintiff  then  and  there  of  right  ought  to  have  been 
received  and  admitted,  and  allowed  to  be  entered  and  recorded  on  the 
poll-books  of  the  said  election,  by  the  defendant,  so  being  then  and  there 
mayor  and  returning  officer  as  aforesaid,  to  the  end  and  intent,  that,  when 
he  the  defendant,  so  being  such  returning  officer  as  aforesaid,  should,  after 
the  final  close  of  the  poll  at  the  said  election,  cast  up  the  number  of  votes 
as  they  should  appear  on  the  said  poll-books,  and  should  openly  declare 
the  state  of  the  poll,  and  make  proclamation  of  the  member  chosen, 
according  to  the  statutes  in  that  case  made  and  provided,  the  said  vote  of 
him  the  plaintiff  should  be  reckoned,  included,  and  cast  up  by  him  the 
defendant,  so  being  such  returning  officer  as  aforesaid,  among  the  number 
of  votes  so  to  be  cast  up  as  aforesaid,  and  in  order  to  the  making  of  the  said 
declaration  and  proclamation  as  aforesaid,  as  having  been  given,  admitted, 
and  allowed  for  choosing  the  said  James  Caulfield  a  burgess  for  that  par- 
liament; that  the  defendant,  so  being  there  and  then  returning  officer  as 
aforesaid,  was  then  and  there  requested  to  receive  and  admit,  and  allow 
to  be  entered  and  recorded  on  the  poll-books  of  the  said  election,  the  vote 
of  him  the  plaintiff,  to  the  end  and  intent,  that,  when  he  the  defendant, 
so  being  such  returning  officer  as  aforesaid,  should,  after  the  final  close  of 
the  poll  at  the  said  election,  cast  up  the  number  of  votes  as  they  should 
appear  on  the  said  poll-books,  and  should  openly  declare  the  state  of  the 
poll,  and  make  proclamation  of  the  member  chosen  as  aforesaid,  the  vote 
•681    °^  ^m  ^e  Plaintiff  should  be  "reckoned,  included,  and  cast  up  by 

him  the  defendant,  so  being  such  returning  officer  as  aforesaid, 
among  the  number  of  votes  so  to  be  cast  up  as  aforesaid,  and  in  order  to 
the  making  of  the  said  declaration  and  proclamation  as  aforesaid,  as  hav- 
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ing  been  given,  admitted,  and  allowed  for  choosing  the  said  James  Caul- 
field,  Esq.,  a  burgess  for  that  parliament :  nevertheless,  the  defendant, 
being  then  and  there  mayor  and  returning  officer  as  aforesaid,  well  know- 
ing the  premises,  but  contriving  and  wrongfully,  fraudulently and  wil- 
fully, and  maliciously  intending  to  injure  and  damnify  the  plaintiff'  in  this 
behalf,  and  wholly  to  hinder  and  disappoint  and  deprive  him  of  the  benefit 
of  his  right  and  privilege  aforesaid,  of  and  in  the  premises,  did  then  and 
there,  instead  of  so  receiving  and  admitting  and  allowing  to  be  entered 
and  recorded  on  the  poll-books  of  the  said  election  the  vote  of  the  plain- 
tiff, to  the  end  and  intent  aforesaid,  did  then  and  there,  when  the  plaintiff' 
so  tendered  his  vote  as  aforesaid,  and  so  requested  him  the  defendant  to 
receive  the  same,  and  to  admit  and  allow  the  same  to  be  entered  and 
recorded  as  aforesaid,  to  the  end  and  intent  as  aforesaid,  wholly  refuse  so 
to  receive  the  same,  or  to  admit  and  allow  the  same  to  be  so  entered  and 
recorded,  to  the  end  and  intent  as  aforesaid ;  but,  on  the  contrary  thereof 
did  then  and  there  cause  and  procure  the  vote  of  the  plaintiff'  to  be  entered 
within  a  certain  space  or  column  of  the  said  poll-bootcs,  which  space  or 
column  was  and  is  headed  with  the  words  «  For  whom  tendered,"  and  the 
entry  of  any  vote  within  which  space  or  column  indicates  and  signifies — 
and  the  plaintiff  averred  that  the  entry  of  his  vote  within  the  said  space 
or  column  did  indicate  and  signify — either  that  the  name  of  the  plaintiff 
had  been  omitted  from  the  register  of  voters  then  in  force  for  the  said 
borough,  in  consequence  of  the  decision  of  the  barrister  who  had  revised 
the  lists  from  which  such  register  had  been  formed,  or  *that  the  vote  r,gg 
of  some  other  person  had  already  been  received  and  allowed  to  be  L 
entered  and  recorded  on  the  poll-books  of  the  said  election,  as  being 
registered  in  respect  of  the  same  qualification  as  that  by  virtue  of  which 
the  plaintiff  then  claimed  to  vote,  and  that  therefore  the  plaintiff  was  not 
entitled— when  he  the  defendant,  so  being  such  returning  officer  as  afore- 
said, should,  after  the  final  close  of  the  poll  at  the  said  election,  cast  up 
the  number  of  votes  as  they  should  appear  on  the  said  poll-books,  and 
should  openly  declare  the  state  of  the  poll,  and  make  proclamation  of  the 
member  chosen  as  aforesaid — to  have  the  said  vote  of  him  the  plaintiff 
reckoned,  included,  and  cast  up  by  him  the  defendant,  so  being  such 
returning  officer  as  aforesaid,  among  the  number  of  votes  so  to  be  cast  up 
as  aforesaid,  and  in  order  to  the  making  of  the  said  declaration  and  pro- 
clamation as  aforesaid,  as  having  been  given,  admitted,  and  allowed  for 
choosing  the  said  James  Caulfield  a  burgess  for  that  parliament :  and  the 
plaintiff  further  said,  that,  when  he  the  defendant,  so  being  such  returning 
officer  as  aforesaid,  did,  after  the  final  close  of  the  poll  at  the  said  elec- 
tion, cast  up  the  number  of  votes  as  they  appeared  on  the  said  poll-books, 
and  did  openly  declare  the  state  of  the  poll,  and  make  proclamation  of 
the  member  chosen,  according  to  the  statutes  in  that  case  made  and  pro- 
vided, he  the  defendant  did  then  wholly  refuse,  neglect,  and  omit  to  reckon, 
include,  and  cast  up,  and  did  not  then  reckon,  include,  and  cast  up,  among 
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the  number  of  votes  so  cast  up,  and,  in  openly  declaring  the  state  of  the 
poll,  he  the  defendant  did  wholly  refuse,  neglect,  and  omit  to  reckon  and 
include  among  the  number  of  votes  given  for  choosing  the  said  James 
Caul  field,  Esq.,  a  burgess  for  that  parliament,  then  declared  by  him,  so 
being  such  returning  officer  as  aforesaid,  as  and  for  the  true  state  of  the 
•701  P0^  *n  behalf,  and  the  defendant  did  not  then  so  reckon  *and 
include  among  the  said  number  of  votes,  and  in  the  state  of  the  poll 
so  then  and  there  openly  declared  as  aforesaid,  the  said  vote  of  him  the 
plaintiff;  and  a  burgess  of  that  borough  was  elected  for  that  parliament, 
and  proclamation  was  made  of  a  member  chosen,  without  any  vote  of  him 
the  plaintiff  being  so  reckoned,  included,  and  cast  up  as  aforesaid; 
whereby  the  privilege  of  the  plaintiff  in  that  behalf  was  wholly  injured, 
enervated,  and  destroyed,  and  he  the  plaintiff  was  wholly  deprived  of  the 
benefit  of  his  right  to  vote  at  the  said  election,  and  to  have  his  said  vote 
received  and  admitted  and  allowed  to  be  entered  and  recorded  on  the 
said  poll-books,  and  to  have  the  same  reckoned,  included,  and  cast  up  by 
the  defendant,  so  being  such  returning  officer  as  aforesaid,  among  the 
number  of  votes  so  cast  up  after  the  close  of  the  poll  as  aforesaid,  and  to 
have  the  same  reckoned  and  included  in  the  declaration  by  him  the 
defendant,  so  being  such  returning  officer  as  aforesaid,  of  the  state  of  the 
poll,  among  the  number  of  votes  given,  admitted,  and  allowed  for  choosing 
the  said  James  Caulfield  a  burgess  for  that  parliament. 

The  third  count  was  similar  to  the  second,  down  to  the  asterisk,  p.  67 ; 
it  then  proceeded  as  follows — and  it  then  and  there  became  and  was  the 
duty  of  the  defendant  to  enter  the  said  vote  of  the  plaintiff  so  tendered 
by  him  the  plaintiff  as  aforesaid,  upon  the  poll-books  of  the  said  election, 
without  entering  into  or  allowing  any  scrutiny  by  or  before  him  the  de- 
fendant, so  being  such  returning  officer  as  aforesaid,  with  regard  to  such 
vote :  nevertheless,  he,  the  defendant,  being  then  and  there  mayor  and 
returning  officer  as  aforesaid,  well  knowing  the  premises,  but  contriving, 
and  wrongfully,  fraudulently,  wilfully,  and  maliciously  intending  to  injure 
and  damnify  him  the  plaintiff  in  that  behalf,  and  further  to  vex,  harass, 
and  delay  the  plaintiff  in  the  exercise  of  his  privilege  of  voting,  and  to 
#<711  deprive  him  of  the  benefit  #of  his  said  privilege  of  and  in,  the  pre- 
mises, did  there  and  then  wrongfully  order  and  allow  a  scrutiny  to 
he  held  before  him  the  defendant,  so  being  such  returning  officer  as  afore- 
said, to  wit,  at  the  Guildhall  in  the  said  borough,  with  regard  to  the  vote 
of  him  the  plaintiff \  so  tendered  by  him  the  plaintiff  as  aforesaid,  and  with 
regard  to  the  right  and  qualification  of  him  the  plaintiff  to  give  his  vote, 
and  to  have  the  said  vote  admitted  and  allowed  ;  and  did  further  wrong- 
fully take  upon  himself  to  adjudge  and  determine,  at  and  after  such  scru- 
tiny so  ordered  and  allowed  and  held  as  aforesaid,  that  the  plaintiff  was 
not  then  entitled  to  give,  and  had  no  qualification  enabling  him  to  give 
his  vote  at  the  said  election,  and  that  he  was  not  then  entitled  to  have  the 
same  admitted  and  allowed,  contrary  to  the  provisions  of  the  said  act  of 
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parliament,  and  to  the  statutes  in  that  case  made  and  provided  ;  whereby 
the  plaintiff  was  not  only  then  wrongfully  vexed,  harassed,  delayed,  hin- 
dered, and  obstructed  in  the  exercise  of  his  said  privilege  of  voting,  but 
was  then  wholly  deprived  of  the  benefit  of  his  said  privilege,  and  a  bur- 
gess of  that  borough  was  elected  for  that  parliament,  the  vote  of  him  the 
plaintiff  being  so  hindered  and  obstructed,  and  without  any  vote  of  him 
the  plaintiff  then  and  there  by  virtue  of  the  writ  and  precept  aforesaid ; 
and  also  by  means  of  the  premises,  the  plaintiff  was  otherwise  greatly 
injured  and  damnified  :  to  the  damage  of  the  plaintiff  of  500/.,  &c.(a) 

To  the  first  count,  the  defendant  pleaded,  first,  not  guilty;  secondly, 
that  the  plaintiff  was  not,  at  the  time  in  that  behalf  in  that  count  mentioned, 
a  burgess  of  the  said  borough,  duly  qualified  or  entitled  to  vote  in  or  at 
the  election  therein  mentioned,  in  manner  and  form  as  therein  alleged — 
concluding  to  the  country. 

•To  the  second  count  the  defendant  demurred,  assigning  for  causes 
— that  no  sufficient  or  any  cause  of  action  was  thereby  disclosed, 
and  that  it  was  not  therein  or  therefrom  apparent,  that  the  plaintiff  had  sus- 
tained any  damage  by  reason  of  any  thing  therein  alleged  or  set  forth — that  it 
was  consistent  with  every  allegation  in  that  count,  that  the  plaintiff  did  in 
reality  vote,  and  have  his  vote  received  and  recorded,  at  the  said  election, 
or,  at  least,  that  there  was  nothing  in  that  count  which,  with  apt,  conve- 
nient, or  sufficient  certainty  or  precision,  excluded  the  possibility  of  the 
plaintiff's  having  so  voted,  and  had  his  said  vote  duly  admitted  and  re- 
corded, thereat— that  the  count  did  not  with  any  sufficient  certainty  show 
that  the  tortious  act  therein  charged  was  wilful  or  malicious,  or  that  the 
defendant  had  any  means  of  avoiding,  or  could  have  avoided  the  same, 
or  that  the  plaintiff  had  sustained  any  legal  damage  therefrom — that  the 
insertion  of  the  plaintiff's  name  in  the  column  complained  of  in  that 
count  might  have  been,  for  all  that  appeared  to  the  contrary,  a  matter  in 
itself  altogether  innocent  and  legal,  and  out  of  which  no  cause  of  action 
could  or  did  originate,  and  might  have  arisen  wholly  from  mistake  or  in- 
advertency either  of  the  defendant  or  others,  and  that  it  was  not  stated 
therein,  nor  was  it  to  be  concluded  therefrom,  that  such  insertion  was 
wilful  or  malicious— that,  for  aught  that  appeared  to  the  contrary,  the 
plaintiff's  vote  was  allowed  and  received  and  recorded  at  the  said  election 
— that  it  did  not  sufficiently  appear  by  averment  that  an  election  was 
held,  or  that  the  plaintiff  had,  or  could  have,  in  any  way  been  prejudiced 
or  damnified — and  that  the  count  was  not  sufficiently  specific  and  certain, 
but  was  throughout  too.  general,  and  it  was  only  by  inference,  deduction, 
and  conjecture,  that  any  tort  or  cause  of  action  could  be  traced  or  dis- 
covered therein,  &c. 

Demurrer  to  the  third  count,  assigning  for  causes — *that  it  dis- 
closed  no  sufficient  or  any  cause  of  action — that  it  nowhere  therein 

(a)  No  step  appears  to  have  been  tnken  on  the  ground  thnt  the  insertion  of  theso  three 
count*  was  in  apparent  violation  of  Uie  rules  of  Hilary  tenn,  4  W.  4,  nr.  5,  6. 
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appeared,  either  expressly  or  by  implication,  that  the  plaintiff  did  not  vote 
at  the  election  in  that  count  mentioned — that,  supposing  the  alleged  scru- 
tiny to  have  been  held,  it  was  not  sufficiently  shown  that  the  effect  of  such 
scrutiny  was,  or  could  have  been,  prejudicial  to  the  plaintiff's  vote — that 
the  nature  of  the  alleged  scrutiny  ought  to  have  been  shown — that  it  was 
consistent  with  every  allegation  in  that  count  that  the  alleged  scrutiny 
consisted  of  nothing  more  than  the  inquiries  directed  to  be  made,  and  the 
questions  put,  under  and  by  virtue  of  the  act  of  parliament  in  that  count 
mentioned — that,  if  the  scrutiny  complained  of  was  really  an  illegal 
scrutiny,  all  the  facts  and  circumstances  attending  and  incidental  to  it 
should  have  been  distinctly  set  forth  with  special  and  proper  averments 
in  that  behalf — that  it  was  not  shown  in  and  by  that  count  that  the  scru- 
tiny complained  of  prevented  the  plaintiff  from  subsequently  voting  at  the 
same  election,  or  that  the  plaintiff  did  not  in  fact  vote  and  have  his  vote 
duly  received,  admitted,  and  recorded  at  the  said  election — that  no  dam- 
age in  law  to  the  plaintiff  was  sufficiently  or  precisely  shown  in  or  by  that 
count,  nor  did  it  sufficiently  or  precisely  appear  that  the  defendant  was 
guilty  of  any  act  of  omission  or  commission  maliciously  or  wilfully  or 
knowingly,  or  that  the  plaintiff  had  sustained  any  injury  or  wrong  by 
reason  of  the  premises— and  that  the  count  was  in  other  respects  too 
vague,  general,  loose,  uncertain,  and  insufficient. 

The  plaintiff,  on  his  part,  demurred  to  the  second  plea,  assigning  for 
causes — that  the  plea  was  ambiguous  and  uncertain,  in  this,  that  it  was 
doubtful,  and  wholly  impossible  for  the  plaintiff  to  know  in  what  sense 
the  word  "qualified"  was  used  therein;  whether  as  expressing  that  the 
plaintiff  was  possessed  of  a  •qualification,  or  certain  property  or  in- 
J  terest  the  possession  of  which  entitled  him  to  be  placed  and  re- 
tained on  the  register  of  voters ;  or  whether  it  was  merely  used  tauto- 
logically,  and  as  equivalent  to  the  word  "  entitled,"  in  the  same  plea  used, 
and  so  traversed  that  the  plaintiff  was  so  entitled  under  the  state  of  facts 
in  the  first  count  of  the  declaration  averred — that,  the  meaning  of  the  plea 
being  thus  doubtful,  ambiguous,  and  wholly  uncertain,  no  issue  could 
safely  be  joined  upon  it  by  the  plaintiff— that,  by  the  allegation  therein 
that  the  plaintiff  was  not  "  qualified,"  it  was  attempted  to  traverse  and 
put  in  issue  matters  not  alleged  in  the  declaration,  and  wholly  immate- 
rial to  the  merits  of  the  case,  it  being  nowhere  alleged  in  the  first  count, 
and  it  not  being  necessary  to  the  plaintiff's  right  of  action  to  allege,  that 
the  plaintiff  was  «  qualified,"  or  possessed  of  a  qualification  ;  but  the 
allegations  in  the  count  amounting  solely  to  this,  that,  having  complied 
with  all  the  requisites  prescribed  by  the  act  of  parliament  in  that  count 
mentioned,  the  plaintiff  was  entitled  to  vote,  as  a  matter  of  right,  and  that 
no  judicial  discretion,  in  any  way  whatever,  lay  with  the  defendant  as 
returning  officer  at  the  said  election — that  the  plaintiff  could  not,  therefore, 
properly  take  issue  upon  the  plea,  inasmuch  as  the  verdict  of  a  jury  upon 
it  would  in  no  way  tend  to  the  determination  of  the  merits  of  the  case — 
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that,  if  the  defendant  desired  to  raise  the  question  of  the  qualification  of 
the  plaintiff,  he  should  have  done  it  by  a  special  plea  in  bar,  concluding 
with  a  verification — that  the  plea  was  multifarious  and  uncertain,  inasmuch 
as  by  the  word  « qualified"  were  attempted  to  be  put  in  issue  all  the 
several  facts  in  which  the  qualification  of  the  plaintiff  might  consist,  and 
it  was  left  wholly  in  doubt  which  of  the  several  facts  the  defendant  in- 
tended to  dispute,  and  the  plaintiff  was  therefore  left  in  ignorance  what 
facts  he  would  be  called  upon  to  prove  at  the  trial  of  *the  issue —  r*^ 
that  the  plea  should  have  stated,  or  taken  issue  upon,  some  single 
fact  in  which  the  qualification  of  the  plaintiff  might  or  ought  to  consist, 
and  which  was  either  alleged  or  necessarily  implied  in  the  count,  and  on 
which  a  single,  certain,  and  material  issue  might  have  been  joined — that 
the  plea  was  multifarious  and  uncertain,  in  this,  that  it  was  attempted  by 
the  plea  to  put  in  issue  all  the  facts  in  the  count  alleged,  or  necessarily 
implied,  on  which  the  title  to  vote  at  the  said  election  of  the  plaintiff  de- 
pended, and  it  was  left  wholly  doubtful  and  uncertain  which  of  the  said 
several  facts  the  defendant  intended  to  dispute  or  deny,  and  the  plaintiff 
was  therefore  left  in  ignorance  what  facts  he  would  be  called  upon  to 
prove  at  the  trial  of  the  issue,  and  no  single,  certain,  and  material  issue 
could  therefore  be  joined  on  the  plea — that  the  plea  should  have  traversed 
some  single  and  material  fact  alleged  in  the  count,  on  which  the  title  to 
vote  depended,  and  on  which  a  single,  certain,  and  material  issue  might 
have  been  joined — that  the  plea  was  double,  in  this,  that  it  put  in  issue 
several  facts,  the  determination  of  either  of  which  would,  it  was  pretended 
by  the  defendant,  be  a  sufficient  answer  to  the  action,  inasmuch  as  it  at- 
tempted to  put  in  issue  both  the  qualification  of  the  plaintiff,  the  want  ot 
which  it  was  pretended  by  the  defendant  would  be  an  answer  to  the 
action,  and  also  attempted  to  put  in  issue  the  right  and  title  of  the  plain- 
tiff to  vote  under  the  circumstances  in  the  count  alleged — that  the  plea 
was  also  double,  inasmuch  as  it  attempted  to  put  in  issue  all  the  several 
facts  in  which  the  qualification  of  the  plaintiff  consisted,  the  verdict  of 
a  jury  as  to  any  one  of  which,  adversely  to  the  plaintiff,  would,  according 
to  the  defence  set  up  by  the  defendant,  be  a  sufficient  answer  to  the  ac- 
tion, and  on  any  one  of  which  a  single  and  certain  issue,  might,  therefore, 
have  been  tendered — that  the  plea  was  also  double,  inasmuch  as  it  put 
in  issue  all  the  several  facts  in  the  count  alleged,  or  'necessarily  r,^g 
implied,  on  which  the  right  or  title  of  the  plaintiff  to  vote  at  the 
said  election  must  depend,  and  the  verdict  of  a  jury  as  to  any  of  which, 
adversely  to  the  plaintiff,  would  necessarily  be  fatal  to  the  plaintiff's  right 
of  action,  and  on  any  of  which  a  single,  certain,  and  material  issue  might,  , 
therefore,  have  been  joined — that  the  plea  was  bad,  because  it  attempted 
to  put  in  issue  and  to  submit  to  the  consideration  of  a  jury  mere  matters 
of  law,  namely,  one  or  other  of  the  questions  whether  or  not  the  plaintiff 
was,  in  the  state  of  facts  alleged  or  implied  in  the  declaration,  "qualified," 
or  "qualified  or  entitled,"  to  vote,  or  "entitled  to  vote,"  each  of  which 
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questions,  whichever  it  might  be  that  was  intended  to  be  raised  by  the 
plea,  was  one  proper  for  a  court  of  law  only  to  determine,  and  not  proper 
to  be  submitted  to  the  consideration  of  a  jury ;  and,  if  the  defendant  de- 
sired to  dispute  either  the  plaintiff's  qualification,  or  his  right  and  title  to 
vote  at  the  said  election,  he  should  either  have  traversed  some  single, 
certain,  and  material  one  of  the  facts  in  the  said  count  alleged,  or  neces- 
sarily implied,  or  should  have  alleged  some  new  matter  which  should  de- 
stroy the  plaintiff's  right  by  a  plea  in  confession  and  avoidance,  or  should 
have  demurred  to  the  count  as  insufficient,  on  the  state  of  facts  there 
alleged,  to  show  any  such  right  or  title  to  vote  in  the  plaintiff;  none  of 
which  courses  had  been  adopted  by  the  defendant — that  the  plea  conclu- 
ded to  the  country,  instead  of  with  a  verification — and  that  it  was  other- 
wise ambiguous,  uncertain,  informal,  and  insufficient.  Joinder  in  de- 
murrer. 

The  demurrers  were  argued  in  Easter  term  last. 

Talfourd,  Serjt.,  for  the  defendant. (a)  If  the  plea  is  to  *be  read 
as  bringing  into  question  the  right  of  the  plaintiff  to  be  upon  the 
register  of  voters,  undoubtedly,  it  is  not  good,  the  seventy-ninth  section 
of  the  6  &  7  Vict.  c.  18,  making  the  register  «  conclusive  evidence  that 
the  persons  therein  named  continue  to  have  the  qualifications  annexed  to 
their  names  respectively"  in  the  register  in  force  at  the  election. (6)  But, 
though  the  register  is  conclusive  as  to  the  qualification,  there  is  another 
consideration  that  may  be  included  in  the  party's  right  to  vote,  namely, 
his  continued  residence  in  the  borough  ;  for,  the  same  section  contains  a 
proviso,  "that  no  person  shall  be  entitled  to  vote  at  any  future  election 
for  a  member  or  members  to  serve  in  parliament  for  any  city  or  borough, 
unless  he  shall,  ever  since  the  31st  of  July  in  the  year  in  which  his  name 
was  inserted  in  the  register  of  voters  then  in  force,  have  resided,  and 
at  the  time  of  voting  shall  continue  to  reside,  within  the  city  or  borough, 
or  place  sharing  in  the  election  for  the  city  or  borough  in  the  election  for 
which  he  shall  claim  to  be  entitled  to  vote,  or  within  the  distance  thereof 
required  by  the  said  recited  act  (c)  to  entitle  such  person  to  be  registered 
in  any  year."  Omitting  the  word  "qualified,"  (which  may  be  regarded 
as  surplusage,)  the  plea  is  a  simple  traverse  of  the  right  of  voting  alleged 
in  the  first  count.  If  the  plaintiff  was  entitled  to  vote,  he  was  qualified  to 
vote :  the  terms  are  synonymous.  [Tindal,  C.  J.  The  suggestion  on 
the  other  side  is,  that  you  may  be  challenging  the  plaintiff's  qualification. 
Cresswell,  J.  The  plea  seems  to  invite  a  discussion  which  the  statute  ex- 
pressly excludes.]  At  the  most  it  is  a  mere  expansion  of  that  which  the 
count  necessarily  implies:  Armani  v.  Castrique,  13  M.  &  W.  443. 
[Tindal,  C.  J.    The  plea  seems  to  point  to  two  defences — the  one, 

(a)  In  Broicn  v.  Rose,  C.  P.,  E.  55  Geo.  3,  (rejiorted  upon  other  jwiintfs  C  Taunt.  124, 
1  Marah.  478,)  Gibbs,  C.  J.,  said,  that,  even  in  replevin,  if  there  were  cross  demurrers,  the 
plaintilfe  must  begin. 

(6)  And  see  Wright,  App.,  7Wn  Clerk  of  Stockport,  Rssp.,  5  M.  &  G.  41,  42. 

(c)  2  W.  4,  c.  45,  s.  27. 
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that  the  plaintiff  was  not  on  the  register — the  #other,  that  he  comes 
within  the  proviso  in  the  6  &  7  Vict.  c.  18,  s.  79.] 

As  to  the  second  count,  the  question  is  whether  it  discloses  any  cause  of 
action.  In  Ashby  v.  White,  2  Ld.  Raym.  938,  6  Mod.  46,  1  Salk.  19, 
3  Salk.  17,  Lord  Holt,  524, 1  Smith,  Leading  Cases,  105,  it  was  determined 
by  the  House  of  Lords,  that  a  man  who  has  a  right  to  vote  at  an  election 
for  members  of  parliament,  may  maintain  an  action  against  the  returning 
officer  for  maliciously  refusing  to  admit  his  vote ;  though  his  right  was 
never  determined  in  parliament,  and  though  the  persons  for  whom  he 
offered  to  vote  were  elected.  But  malice  is  an  essential  ingredient  to  sup- 
port such  an  action,  and  must  be  expressly  alleged  :  Harman  v.  Tappenden, 
1  East,  555 ;  Drewe  v.  Coulton,  lb.  563,  n.;  Milward  v.  Sargeant,  lb.  567,  n.; 
Cullen  v.  Morris,  2  Stark.  N.  P.  C.  577.  In  the  case  last  cited,  Abbott,  C.  J., 
in  summing  up,  very  learnedly  and  elaborately  discusses  the  point :  «« If," 
says  his  lordship,  « the  plaintiff  bad  a  right  to  vote,  the  question  is, 
whether  the  action  be  maintainable  under  the  circumstances  of  the  case. 
On  the  part  of  the  plaintiff  it  has  been  contended,  that  he  has  a  maintain- 
able right  of  action  without  at  all  referring  to  the  motives  by  which  the 
defendant  was  influenced  in  rejecting  his  vote,  and  independently  of  the 
proof  of  any  malicious  intention  on  the  part  of  the  defendant.  On  the  part 
of  the  defendant,  it  has  been  contended  ihat  an  action  is  not  maintainable 
for  merely  refusing  the  vote  of  a  person  who  appears  afterwards  to  have 
really  had  a  right  to  vote,  unless  it  also  appears  that  the  refusal  resulted 
from  a  malicious  and  improper  motive  ;  and  that,  if  the  party  act  honestly 
and  uprightly,  according  to  the  best  of  his  judgment,  he  is  not  amenable 
in  an  action  fpr  damages.  I  am  of  opinion  that  the  law,  as  it  has  been 
stated  by  *the  counsel  for  the  defendant,  is  correct.  The  returning  ™g 
officer  is,  to  a  certain  degree,  a  ministerial  one ;  but  he  is  not  so  *■ 
to  all  intents  and  purposes ;  neither  is  he  wholly  a  judicial  officer ;  his 
duties  are  neither  entirely  ministerial  nor  wholly  judicial :  they  are  of  a 
mixed  nature.  It  cannot  be  contended  that  he  is  to  exercise  no  judg- 
ment, no  discretion  whatsoever,  in  the  admission  or  rejection  of  votes : 
the  greatest  confusion  would  prevail  if  such  a  discretion  were  not  to  be 
exercised.  On  the  other  hand,  the  officer  could  not  discharge  his  duty 
without  great  peril  and  apprehension,  if,  in  consequence  of  a  mistake,  he 
became  liable  to  an  action.  It  has  been  urged  that  Lord  Holt, — who, 
with  great  honour  to  himself,  once  filled  this  seat, — intimated  his  opinion 
that  the  mere  refusal  of  the  vote  of  a  person  entitled  to  vote,  would  give 
the  party  a  right  to  sue  the  returning  officer.  Whether  he  ever  did  say 
so  or  not,  we  do  not  certainly  know ;  for  the  reports  of  that  case  are  very 
imperfect.  No  one  entertains  a  greater  veneration  for  that  learned  judge 
than  I  do ;  but,  if  he  did  so  express  himself,  I  am  bound  to  deliver  my 
opinion  that  he  was  mistaken.  The  case  alluded  to,  Ashby  v.  White,  had 
been  tried  by  a  jury ;  and,  upon  the  face  of  the  record,  the  defendant  was 
charged  with  malice  ;  and,  when  a  writ  of  error  was  brought,  the  record 

vol.  in.  8 


Digitized  by 


79 


Pryce  v.  Belcher.  T.  T.  1846. 


itself  was  conclusive  as  to  the  malice  of  the  defendant,  (a)  since  the  court 
could  look  at  nothing  beyond  the  record.  The  next  case  which  has  been 
alluded  to  is  that  of  Grew  v.  Milward,  2  Luders,  245,  and  there  the  de- 
claration charged  the  defendant  with  having  wilfully  and  maliciously  re- 
fused the  vote  of  the  plaintiff;  and  there  the  jury  found  a  verdict  for  the 
plaintiff  with  considerable  damages,  amounting  to  300/.;  from  which  it 
appears  that  the  defendant  had  conducted  himself  very  maliciously.  A 
•801  wr'1*'  °f  error  was  ^en  brought,  *but  the  averment  of  malice  was  upon 
the  record,  (a)  and  ultimately  the  writ  of  error  was  abandoned.  The 
next  action  was  brought,  not  by  the  party  whose  vote  had  been  refused, 
but  by  a  candidate  ;  and  it  was  brought  against  the  returning  officer  for 
having  refused  votes  tendered  on  behalf  of  the  plaintiff,  and  having  re- 
turned another  candidate.  That  action  was  founded  upon  the  stat.  of 
Will.  3,  (6) ;  and  that  statute  gives  a  right  of  action  in  those  cases  only 
where  the  act  of  the  defendant  is  wilful. (c)  A  case  afterwards  came 
on  to  be  tried  before  Wilson,  J., on  the  western  circuit,  (Drewe  v.  Coulton,) 
which  had  been  brought  by  the  plaintiff  against  the  defendant  for  having 
refused  to  admit  his  vote.  It  was  admitted  by  the  counsel  for  the  plaintiff, 
that  the  plaintiff  was  one  of  a  class  of  persons  who  had  not,  for  a  length 
of  time,  been  allowed  to  vote  ;  and  it  was  held  that  the  action  was  not 
maintainable ;  because  the  defendant  had  done  no  more  than  that  which 
his  predecessors  had  done.  If  a  vote  be  refused  with  a  view  to  prejudice 
either  the  party  entitled  to  vote,  or  the  candidate  for  whom  he  tenders  his 
vote,  the  motive  is  an  improper  one,  and  an  action  is  maintainable.  The 
question  for  your  consideration  is,  whether  the  refusal  of  the  vote,  in  this 
instance,  was  founded  on  an  improper  motive  on  the  part  of  the  defend- 
ant;  it  is  for  you  to  pronounce  your  opinion,  whether  the  defendant's  con- 
duct proceeded  from  an  improper  motive,  or  from  an  honest  intention  to 
discharge  his  duty,  acting  under  professional  advice.  If  he  intended  to 
do  prejudice  either  to  the  plaintiff  or  to  the  candidate  for  whom  he  meant 
to  vote,  the  plaintiff  is  entitled  to  your  verdict :  if,  on  the  other  hand,  he 
acted  in  the  best  way  he  could  according  to  his  judgment,  your  verdict 
ought  to  be  for  the  defendant."  The  jury  not  being  able  to  agree,  no 
•811  *ver(^ct  was  pronounced.  The  second  count  here  does  use  words, 
J  in  the  first  instance,  which,  if  they  overrode  the  whole  allegation, 
might  amount  to  a  sufficient  statement  of  malice :  but  in  alleging  what 
the  defendant,  as  returning  officer,  did,  it  does  not  charge  that  the  act  was 
done  wilfully  and  maliciously :  it  merely  alleges  that  the  defendant  refused 
to  receive  the  plaintiff's  vote,  but  caused  it  to  be  entered  in  the  column 
of  votes  tendered,  and  that  he  omitted  to  reckon  it  among  the  number  of 
votes  at  the  close  of  the  poll.  It  may  have  been  omitted  accidentally,  or, 
for  any  thing  that  appears  to  the  contrary,  the  defendant  may  have  made 
an  error  in  the  casting  up  of  the  votes. 

(a)  And  appeared  \>y  that  record  to  have  boon  found  by  the  jury  to  be  tmt. 
(6)  7  &  8  W.  3,  c  25  (f)  Sect  6. 
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The  third  count  charges  the  defendant  with  having,  as  returning  officer, 
wrongfully  ordered  a  scrutiny  with  regard  to  the  plaintiff's  vote.  There 
is  no  allegation  that  the  vote  was  rejected,  or  that  the  plaintiff  persisted  in 
requiring  his  vote  to  he  recorded.  The  proviso  in  sect.  79,  before  referred 
to,  deprives  the  party  of  his  right  to  vote,  though  on  the  register,  if  he  has 
not  continued  to  reside  in  the  borough,  or  within  seven  miles  thereof. 
Section  81  enacts,  that  no  inquiry  shall  be  permitted  at  the  time  of  polling, 
as  to  the  right  of  any  person  to  vote,  except — whether  the  voter  is  the 
same  person  whose  name  is  on  the  register,  and  whether  he  has  already 
voted  at  that  election :  and  sect.  82  enacts,  that  «  no  scrutiny  shall  here- 
after be  allowed,  by  or  before  any  returning  officer  with  regard  to  any  vote 
given  or  tendered  at  any  such  election."  The  scrutiny  here  spoken  of, 
is  not  an  inquiry  at  the  poll,  but  after  its  closing :  that  alleged  in  the  third 
count  may  be  the  merely  asking  the  questions  prescribed  by  sect.  81. 
[Cresswell,  J.  The  returning  officer  is  prohibited  by  sect.  81,  from 
putting  to  the  voter  any  other  questions  than  those  referred  to  ;  and  by 
sect.  82  it  is  enacted,  that  it  shall  not  be  lawful  to  reject  any  vote  tendered 
by  'any  person  whose  name  is  on  the  register,  except  by  reason 
of  its  appearing  to  the  returning  officer,  upon  putting  such  questions 
as  aforesaid,  or  either  of  them,  that  the  person  claiming  to  vote  is  not  the 
person  described  on  the  register,  or  has  previously  voted :  the  officer  is  not 
to  reject  the  vote  by  reason  of  the  voter's  having  ceased  to  reside  in,  or 
within  the  prescribed  .distance  of,  the  borough  ;  and  yet,  by  sect.  79,  the 
party  in  such  case  is  not  entitled  to  vote  I]  It  certainly  is  impossible  to 
reconcile  these  various  provisions.  It  is  clear,  however,  that  the  third 
count  discloses  no  cause  of  action  whatever. 

Kinglake,  Serjt.,  contril.  The  special  plea  to  the  first  count  is  clearly 
bad.  It  introduces  new  matter,  and  tenders  an  issue  of  fact  upon  matter 
not  found  in  the  declaration,  and  the  consideration  of  which  may  involve 
matters  wholly  irrelevant  and  unimportant  to  the  decision  of  the  cause. 
[Tindal,  C.  J.  It  is  ambiguous,  at  least :  and  that  is  pointed  out  as  ground 
of  demurrer.]  It  may  raise  the  question  of  qualification— whether  the 
plaintiff  had  become  disqualified  between  the  making  of  the  register  and 
the  time  of  the  election,  or  whether  he  had  lost  the  franchise.  [Erle,  J. 
What  is  the  difference  between  being  qualified,  and  being  entitled,  to  vote?] 
Under  the  2  W.  4,  c.  45,  s.  58,  if  any  change  occurred  in  the  qualifica- 
tion between  the  time  of  registration  and  the  time  of  voting,  the  voter's 
qualification  and  right  to  vote  would  be  gone.  Now,  however,  by  sect.  79 
of  the  6  &  7  Vict.  c.  18,  the  register  is  conclusive  evidence  of  the  right 
to  vote. 

Tindal,  C.  J.    It  appears  to  me  that  this  traverse  is  bad  for  one  of  the 
reasons  assigned  as  cause  of  special  demurrer,  viz.  ambiguity.  The 
declaration  contains  two  separate  and  distinct  allegations — the  one,  that 
the  •plaint  iff*  was  a  burgess  of  the  borough  of  Abingdon,  his  name 
being  and  standing  No.  216  in  the  register  of  voters  for  that  bo- 
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rough — the  other,  that  he  was  entitled  to  vote  for  the  choosing  of  a  burgess. 
The  plea,  instead  of  taking  issue  upon  one  of  those  averments,  states  that 
the  plaintiff  was  not  «a  burgess  of  the  said  borough  duly  qualified  or 
entitled  to  vote  in  or  at  the  election"  in  the  count  mentioned ;  thus  com- 
bining the  two  allegations  in  one  traverse,  and  leaving  it  in  doubt  whether 
the  defendant  means  to  rely  on  the  absence  of  the  plaintiff's  name  from 
the  register,  or  upon  his  want  of  qualification  as  a  voter.  This  the  defend- 
ant clearly  had  no  right  to  do.  I  therefore  think  there  must  be  judgment 
for  the  plaintiff  as  to  that  plea. 

Talfourd,  Serjt.,  prayed  and  obtained  leave  to  amend,  on  the  usual  terms. 

Kinglake,  Serjt.  The  second  count  sufficiently  discloses  a  cause  of 
action,  in  the  defendant's  refusal  to  receive  and  to  record  the  plaintiff's  vote. 
The  sixty-eighth  section  of  the  2  W.  4,  c.  45,  which  regulates  the  mode 
of  conducting  the  election,  requires  the  poll-clerks,  at  the  close  of  the 
poll,  to  deliver  the  poll-books,  enclosed  and  sealed,  to  the  returning  officer, 
who  is  to  cast  up  the  number  of  votes,  and  openly  declare  the  state  of  the 
poll,  and  make  proclamation  of  the  member  or  members  chosen.  The 
instant  a  returning  officer  refuses  to  receive  the  vote  of  a  person  who  is 
on  the  register,  the  offence  is  complete.  The  plaintiff  complains  that  his 
name  was  inserted  by  the  defendant  in  the  column  appropriated,  under 
sect.  59,  to  votes  tendered  by  persons  whose  names  are  not  on  the  register. 
Here,  the  plaintiff's  name  was  on  the  register ;  and  the  returning  officer 
had  no  authority  to  reject  his  vote,  provided  he  was  ready  to  answer  the 
*841  two  <luest'ons  mentioned  in  sect.  81.  *The  count,  therefore,  upon 
the  face  of  it,  discloses  a  specific  grievance,  arising  from  the  wilful 
and  wrongful  act  of  the  defendant.  It  alleges  that  the  plaintiff's  vote  was 
entered  in  the  poll-book  only  as  a  vote  tendered;  and,  further,  that  a 
burgess  was  elected  and  returned  without  the  vote  of  the  plaintiff  being 
reckoned  and  cast  up  among  the  number  of  votes.  There  is  a  distinct 
refusal  throughout  to  receive  and  give  effect  to  the  plaintiff's  vote.  It  may 
well  be  doubted,  whether  any  averment  of  malice  is  necessary  at  all.  Lord 
Holt,  at  least,  in  Jishby  v.  White,  inclined  to  think  it  was  not.  And, 
though  subsequent  cases  have  decided  that  malice  must  be  averred  and 
proved,  they  all  have  proceeded  upon  the  ground  that  the  returning  officer 
was  quasi  a  judicial  officer.  Under  the  statutes  now  in  force,  however, 
the  duties  of  the  returning  officer, — which  are  clearly  pointed  out  and  de- 
fined by  the  6  &  7  Vict.  c.  18,  ss.  81,82,  86,— are  purely  of  a  ministerial 
character.  He  has  no  discretion.  The  power  of  adjudicating  upon  the 
right  to  vote  of  any  person  whose  name  appears  on  the  register,  is  stu- 
diously reserved  for  parliament  itself.(a)  If  malice  be  necessary,  the 
second  count  does  contain  a  sufficient  averment  of  malice :  Tlie  King  v. 
Phillips,  6  East,  464 ;  The  King  v.  Wood/all,  5  Burr.  2667. 

The  third  count  states,  that  the  plaintiff,  being  entitled  to  vote,  tendered 
his  vote  for  the  candidate  named,  that  it  was  the  duty  of  the  defendant, 

(a)  Seo  6  &  7  Vict  c.  18,  s.  98. 
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as  returning  officer,  to  enter  the  plaintiff's  vote  on  the  poll-books  without 
scrutiny,  but  that  he,  wilfully  and  maliciously,  intending  to  injure  the 
plaintiiT,  and  delay  him  in  the  exercise  of  his  privilege  of  voting,  wrong- 
fully allowed  a  scrutiny  to  be  held  with  regard  to  the  plaintiff's  vote  and 
qualification,  and  wrongfully  adjudged,  upon  such  *scrutiny,  that  r#gg 
the  plaintiff  was  not  entitled  to  vote  and  had  no  qualification ; 
whereby  the  plaintiff  was  hindered  and  deprived  of  his  privilege,  and  a 
burgess  was  returned  without  the  vote  of  the  plaintiff.  [Erle,  J.  It  does 
not  follow  from  what  is  alleged  in  the  third  count,  that  the  defendant  did 
not  record  the  plaintiff's  vote  at  the  time  it  was  tendered.]  The  count  in 
substance  alleges  that  the  plaintiff's  vote  was  disallowed.  The  holding 
a  scrutiny, — which  is  expressly  prohibited  by  the  82d  section  of  the  6  & 
7  Vict.  c.  18, — gives  a  right  of  action,  notwithstanding  the  vote  should 
be  afterwards  recorded.  And  the  97th  section  enacts,  « that  every  sheriff, 
under-sheriff,  clerk  of  the  peace,  town-clerk,  secondary,  returning  officer, 
clerk  of  the  crown,  postmaster,  overseer,  or  other  person,  or  public  officer, 
required  by  this  act  to  do  any  matter  or  thing,  shall,  for  every  wilful  mis- 
feasance, or  wilful  act  of  commission  or  omission,  contrary  to  this  act, 
forfeit  to  any  party  aggrieved  the  penal  sum  of  100/.,  or  such  less  sum 
as  the  jury,  before  whom  may  be  tried  any  action  to  be  brought  for  the 
recovery  of  the  before-mentioned  sum,  shall  consider  just  to  be  paid  to 
such  party,  to  be  recovered  by  such  party,  with  full  costs  of  suit,  by  action 
for  debt  in  any  of  her  majesty's  superior  courts  at  Westminster :  provided 
always,  that  nothing  herein  contained  shall  be  construed  to  supersede  any 
remedy  or  action  against  any  returning  officer,  according  to  any  law  now 
in  force."  An  action  will  lie  for  the  doing  of  any  thing  that  is  prohibited 
by  an  act  of  parliament.  [Cresswell,  J.  To  whom  ?]  To  the  party 
grieved.  [Cresswell,  J.  That  opens  the  whole  argument.  Was  this 
plaintiff  a  party  grieved  ?]  The  obstruction  and  refusal  of  his  vote  was  a 
grievance,  a  legal  damage.  [Tindal,  C.  J.  To  entitle  a  party  to  main- 
tain an  action  of  this  sort,  must  he  not  show  that  he  has  sustained  some 
actual  'sensible  damage  ?  In  Comyns's  Digest,  tit.  "Action  upon  r*of> 
the  Case"  (A),  it  is  said,  that,  "in  all  cases,  where  a  man  has  a  *- 
temporal  loss  or  damage  by  the  wrong  of  another,  he  may  have  an  action 
upon  the  case,  to  be  repaired  in  damages."  «  But  an  action  upon  the 
case  does  not  lie,  where  there  is  not  any  temporal  damage."  Ib.  (B.  1.)] 
It  is  not  necessary  to  show,  that  the  plaintiff  has  sustained  any  actual 
damage:  it  is  enough,  that  the  defendant  has  unlawfully  obstructed  him 
in  the  exercise  of  a  legal  right.  In  Schinotti  v.  Bumsted,  6  T.  R.  646, 
it  was  held,  that  an  action  might  be  maintained  against  the  commissioners 
of  a  lottery  for  not  adjudging  the  prize  to  the  holder  of  a  ticket  entitled  to 
receive  it.  So,  in  Taylor  v.  Henniker,  12  Ad.  &  E.  488,  it  was  held,  that, 
where  a  landlord  distrains  for  more  than  is  due  for  rent,  an  action  on  the 
case  lies  at  the  suit  of  the  tenant,  though  the  goods  distrained  are  of  less 
value  than  the  rent  really  due ;  and  it  is  no  defence,  that,  after  the  distress 
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and  notice  thereof,  and  before  the  sale,  the  landlord  served  a  second  notice 
on  the  tenant,  stating  the  amount  really  due,  and  that  the  distress  was 
taken  for  that  amount  only,  and  would  be  sold  unless  that  amount  was 
paid.  Lord  Denman  there  said:  "There  was  a  wrongful  act  of  the 
defendant ;  and  though,  by  reason  of  the  value  of  the  goods  taken  falling 
short  of  the  actual  rent  due,  no  real  damage  was  sustained,  yet  there  was 
a  legal  damage  and  cause  of  action,  for  which  the  plaintiff  was  entitled 
to  a  verdict."  [Cresswell,  J.  In  that  case,  the  crops  distrained  were 
kept  for  some  months.]  In  Wellerv.  Baker,  2  Wils.  414, — the  Tonbridge 
Dijjpers1  case,  where  it  was  held  that  an  action  on  the  case  would  lie  against 
the  defendant  for  usurping  the  office  of  a  dipper,  not  having  been  duly 
"871    *c^osen  a*       homage — the  court  say  that  "  an  action  upon  the 

case  will  lie  for  a  possibility  of  a  damage  and  injury."  MarzetH 
v.  Williams,  1  B.  &  Ad.  415,  and  Blofeld  v.  Payne,  4  B.  &  Ad.  410,  also 
show  that  there  may  be  a  legal  damage  to  sustain  an  action,  without  any 
actual  damage.  [Erle,  J.  All  these  are  cases  of  violation  of  private 
rights.  In  the  case  of  non-repair  of  a  highway,  the  being  delayed  in 
carrying  goods  to  market  has  been  held  not  to  be  such  a  specific  injury  as 
to  give  a  right  of  action  to  an  individual.]  This  count  charges  a  violation 
of  the  peculiar  and  private  privilege  of  the  plaintiff.  In  Ashby  v.  White, 
Lord  Holt  says:  "Every  injury  imports  a  damage,  though  it  does  not  cost 
the  party  one  farthing ;  and  it  is  impossible  to  prove  the  contrary  ;  for,  a 
damage  is  not  merely  pecuniary,  but  an  injury  imports  a  damage,  when 
a  man  is  thereby  hindered  of  his  right.  As,  in  an  action  for  slanderous 
words,  though  a  man  does  not  lose  a  penny  by  reason  of  the  speaking  of 
them,  yet  he  shall  have  an  action.  So,  if  a  man  gives  another  a  cuff  on 
the  ear,  though  it  cost  him  nothing,  no,  not  so  much  as  a  little  diachylon, 
yet  he  shall  have  his  action,  for  it  is  a  personal  injury.  So,  a  man  shall 
have  an  action  against  another  for  riding  over  his  ground,  though  it  do  him 
no  damage  ;  for,  it  is  an  invasion  of  his  property,  and  the  other  has  no 
right  to  come  there.  And  in  these  cases  an  action  is  brought  vi  et  armis. 
But,  for  invasion  of  another's  franchise,  trespass  vi  et  armis  does  not  lie, 
but  an  action  of  trespass  on  the  case  ;  as,  where  a  man  has  retorna  bre- 
vium,  he  shall  have  an  action  against  any  one  who  enters  and  invades  his 
franchise,  though  he  loses  nothing  by  it.  So,  here,  in  the  principal  case, 
the  plaintiff  is  obstructed  of  his  right,  and  shall  therefore  have  his  action. 
And  it  is  no  objection  to  say  that  it  will  occasion  multiplicity  of  actions; 
'881    *°r'  ^  *men  W*N  multiply  injuries,  actions  must  be  multiplied  too; 

for,  every  man  that  is  injured  ought  to  have  his  recompense." 
Talfourd,  Serjt.,  in  reply,  prayed  leave  to  withdraw  the  demurrer  to  the 
second  count,  and  to  plead  thereto.  And,  as  to  the  third  count— without 
impugning  the  general  principle  that  an  action  will  lie  against  a  public 
officer,  in  respect  of  a  private  injury  resulting  to  an  individual  from  a  viola- 
tion  of  a  public  duty,  though  no  palpable  or  substantial  damage  be  shown 
—he  submitted  that  here  there  was  no  specific  allegation  of  damage  or 
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injury  to  the  plaintiff  that  could  form  the  subject  of  an  action ;  for,  that  it 
was  perfectly  consistent  with  all  that  was  alleged  in  the  count,  that  the 
defendant  received  and  recorded  the  plaintiff's  vote,  and  held  a  scrutiny 
or  investigation  at  a  subsequent  period.  Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  questions  arising  upon  the  plea  to  the  first  count,  and  upon  the 
second  count  of  this  declaration,  were  disposed  of  upon  the  argument,  by 
the  defendant's  being  allowed  to  amend  the  plea,  and  to  withdraw  his 
demurrer,  and  plead  over  to  the  second  count ;  the  only  remaining  ques- 
tion, therefore,  is,  whether  the  third  count,  which  is  specially  demurred 
to,  is  open  to  objection. 

The  third  count  sets  out  a  writ  to  the  sheriff  of  Berkshire,  and  a  pre- 
cept from  the  sheriff  to  the  defendant,  being  mayor  of  Abingdon,  to  cause 
a  burgess  to  be  elected  for  the  borough  of  Abingdon  ;  by  virtue  of  which 
the  burgesses  of  Abingdon  were  assembled  to  elect  a  burgess  for  the 
borough  of  Abingdon,  and  that  during  *that  assembly,  and  before  r,gg 
such  burgess  was  elected,  the  plaintiff,  being  a  burgess  of  the 
borough,  and  the  name  of  the  plaintiff  being  in  the  register  of  voters, 
and  standing  No.  216  in  the  list  of  voters,  and  the  plaintiff  being  entitled  to 
give  his  vote  for  the  choosing  of  a  burgess  before  the  defendant,  being 
the  mayor  and  returning  officer,  to  whom  it  belonged  to  take  and  allow 
such  vote,  the  plaintiff  was  ready  and  offered  to  give  his  vote  for  choosing 
James  Caulfield,  Esq.,  a  burgess  for  that  parliament ;  and  it  was  the  duty 
of  the  defendant  to  enter  the  vote  of  the  plaintiff  on  the  poll-books,  with- 
out entering  into  or  allowing  any  scrutiny  before  him  with  regard  to  such 
vote :  nevertheless,  the  defendant,  wilfully  and  maliciously  intending  to 
injure  the  plaintiff,  and  to  vex,  and  harass,  and  delay  the  plaintiff  in  the 
exercise  of  his  privilege  of  voting,  and  to  deprive  him  of  the  benefit  of 
his  said  privilege,  did  wrongfully  order  and  allow  a  scrutiny  to  be  held 
before  him  the  said  defendant,  so  being  such  returning  officer,  with  regard 
to  the  vote  of  the  plaintiff  so  tendered  by  him  as  aforesaid,  and  with  regard 
to  the  right  and  qualification  of  him  the  plaintiff  to  give  his  said  vote,  and 
to  have  the  said  vote  admitted  and  allowed ;  and  did  further  wrongfully 
take  upon  him  to  adjudge  and  determine,  after  such  scrutiny,  that  the 
plaintiff  was  not  then  entitled  to  give,  and  had  no  qualification  enabling 
him  to  give,  his  vote  at  the  said  election ;  whereby  the  plaintiff  was  not 
only  wrongfully  vexed,  harassed,  delayed,  hindered,  and  obstructed  in  the 
exercise  of  his  said  privilege  of  voting,  but  was  then  wholly  deprived  of 
the  benefit  of  his  said  privilege,  and  a  burgess  of  that  borough  was  elected 
for  that  parliament,  the  vote  of  the  plaintiff  being  so  hindered  and  obstructed, 
and  without  any  vote  of  him  the  said  plaintiff 

On  the  part  of  the  defendant,  it  was  contended,  that  the  words  follow- 
ing the  word  "  whereby"  could  not  be  'considered  as  being  an  aver-  j-,^ 
ment  of  matter  of  fact,  but  merely  matter  of  conclusion  or  infer- 
ence drawn  from  the  matters  previously  alleged,  and  that  the  preceding 
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matter  did  not  disclose  with  due  certainty  any  cause  of  action,  it  not  being 
alleged  that  the  scrutiny  was  held  during  the  election,  nor  that  the  vote 
of  the  plaintiff  was  not  entered  on  the  poll-books,  and  reckoned  up  with 
the  others. 

On  the  part  of  the  plaintiff,  it  was  contended,  that  the  holding  of  a 
scrutiny  by  the  returning  officer  being  expressly  prohibited  by  the  act, 
6  &  7  Vict.  c.  18,  s.  82,  the  action  would  lie  for  holding  the  scrutiny, 
though  no  damage  resulted  to  the  plaintiff;  for  which  Blofeld  v.  Payne, 
4  B.&Ad.410;  Taylor  v.  Henniker,  12  Ad.  &  E.  488 ;  and  The  Ton- 
bridge  Dippers'  Case,  ( Weller  v.  Baker,  2  Wils.  422,)  were  cited  :  and 
it  was  also  contended,  that,  if  damage  was  necessary  to  be  alleged,  there 
was  a  sufficient  allegation  of  damage  to  the  plaintiff. 

No  cases  were  cited  to  show  whether  the  matter  alleged  after  the  word 
«  whereby"  is  to  be  considered  as  amounting,  on  demurrer,  to  a  sufficient 
averment  of  matter  of  fact  or  not ;  nor  have  we  found  any  decision  on  the 
point ;  though,  in  the  case  of  Cohort  &  Perry,  2  Roll.  Rep.  379,  the  point 
was  incidentally  discussed.  In  that  case,  the  plaintiff  declared,  that 
Queen  Elizabeth,  being  seised  of  the  manor  of  S.,  granted  him  thirty 
acres,  parcel  of  the  manor,  by  copy,  and  granted  four  acres,  parcel  of  the 
said  manor,  to  the  defendant,  and  alleged  that  the  copyholders  of  the  said 
thirty  acres  have  at  all  times  used  to  have  common  (a)  for  certain  cattle, 
from  the  1st  of  August  till  All  Saints'  day,  in  the  four  acres ;  and  shows 
that  the  defendant,  on  the  1st  of  May,  enclosed  the  said  four  acres  with 
tq.  -I    hedges  and  ditches,  whereby  he  could  not  'have  his  common,  &c. 

J  The  defendant  pleaded  not  guilty  ;  and  the  verdict  was  found  for  the 
plaintiff.  It  was  moved  to  arrest  the  judgment  for  not  alleging  the  con- 
tinuance of  the  enclosure  after  the  1st  of  August.  All  the  judges  agreed, 
that,  after  verdict,  the  judgment  should  not  be  arrested  :  but  Dodridgk,  J., 
said  that  the  per  quod  esteant  le  inclosurer  del'(&)  plea  does  not  amount  to 
an  averment ;  the  per  quod  is  «  un  illation"  and  inference  out  of  the  preced- 
ing declaration,  and  will  not  amount  to  an  averment,  for,  it  is  conclusion, 
and  not  the  matter  of  the  action ;  but  he  agreed,  that,  after  verdict,  the 
declaration  is  good.  But  Ley,  C.  J.,  said  that  the  per  quod  amounted  to 
an  averment. 

It  is  to  be  observed,  that  the  matter  subsequent  to  the  per  quod  was  held 
in  that  case  to  be  a  sufficient  averment,  after  verdict,  not  only  of  what  was 
directly  stated,  but  of  matter  not  stated,  but  only  to  be  collected  by  infer- 
ence, namely,  that  the  enclosure  of  the  four  acres  continued  after  the  1st 
of  August.  The  allegation  in  question  might,  perhaps,  be  open  to  a  spe- 
cial demurrer  on  that  ground  ;  but  it  does  not  follow  from  thence  that  the 
words  following  the  per  quod,  in  a  declaration  of  this  nature,  are,  in  all 
cases,  to  be  considered  as  matter  of  conclusion  and  inference  only  :  on  the 

fa)  As  to  this  form  of  Pleading,  see  Pearct  Bacon,  Cro.  El.  390;  Grymes  v.  Peacock, 
1  Bulstr.  17. 

(6)  The  words  « field,  the''  appear  to  be  necessary  to  complete  the  sentence. 
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contrary,  the  course  of  pleading  shows  that  they  are  sometimes  to  be  looked 
upon  as  allegations  of  matters  of  fact.  In  Rastell's  Entries,  fo.  613,  pi.  10, 
is  a  precedent  of  an  action  by  a  master  for  the  beating  of  his  servant,  with 
no  allegation  of  the  loss  of  service,  except  under  the  per  quod.  That  the 
loss  of  service  is  a  material  fact  requiring  to  be  proved,  is  clear.  It  is 
said  in  Mary's  Case,  9  Co.  Rep.  113,  "  If  my  servant  be  beat,  the  master 
shall  not  have  an  action  for  this  battery,  unless  the  battery  is  so  great  that 
by  reason  'thereof  he  loses  the  service  of  his  servant ;  but  the  ser- 
vant  himself,  for  every  small  battery,  shall  have  an  action  ;  and  the  L 
reason  of  the  difference  is,  that  the  master  has  not  any  damage  by  the 
personal  beating  of  the  servant,  but  by  reason  of  a  per  quod,  \\z.per  quod 
servUium,  #c,  amisit,  so  that  the  original  act  is  not  the  cause  of  his  action  ; 
but  the  consequent  upon  it,  viz.  the  loss  of  his  service  is  the  cause  of  his 
action ;  for,  be  the  battery  greater  or  less,  if  the  master  doth  not  lose  the 
service  of  his  servant,  he  shall  not  have  an  action."  So,  in  the  same  case, 
it  was  said  :  «  For  every  feeding  by  the  cattle  of  a  stranger,  the  commoner 
shall  not  have  an  assise,  nor  an  action  on  the  case,  as  his  case  is,  but  the 
feeding  ought  to  be  such  per  quod  the  commoner,  &c.,  common  of  pas- 
ture, &c,  for  his  cattle,  &c.,  habere  nonpotuit,  sed  projicuum  suum  inde, 
per  totum  id  tempus,  amisit,  &c. :  so  that,  if  the  trespass  be  so  small  that 
he  has  not  any  loss,  but  sufficient  in  ample  manner  remains  for  him,  the 
commoner  shall  not  take  them  damage  feasant,  nor  have  any  action  for  it." 
And  a  little  lower  it  is  said :  "  In  the  case  at  bar,  the  lord  of  the  soil  shall  have 
an  action  for  trespass  done  in  the  waste  or  common,  as  an  immediate  tres- 
pass to  him,  but  the  commoner  shall  not  have  an  action  but  by  consequence, 
viz.  if  the  trespass  be  such  per  quod  projicuum  eommunia  sua,  Sfc,  amisit, 
or  that  he  could  not  have  his  common  in  so  beneficial  a  manner  as  he  had 
before." 

It  has,  indeed,  been  since  considered  that  the  mere  invasion  of  the  com- 
moner's right  may  furnish  a  ground  of  action  against  a  stranger  ;  but  still 
the  doctrine  so  laid  down  in  Mary's  Case,  is  applicable  to  the  present 
question ;  for,  as  the  court  in  that  case  held  the  action  maintainable,  on 
the  ground  that  it  contained  the  allegation  per  quod  projicuum  eommunia 
sum,  4*c,  amisit,  it  follows  that  they  considered  the  matter  alleged  after  the 
per  quod  to  be  a  sufficient  averment  of  a  material  fact:  see  Hearne,  125. 
So,  in  case  of  a  nuisance  to  a  highway,  *whereby  the  plaintiff  has  t*q* 
received  a  particular  damage,  the  precedents  show  that  the  damage, 
which  is  the  cause  of  action,  may  be  alleged  under  the  per  quod,(a)  or 


(what  does  not  seem  materially  to  differ)  under  the  words  ratione  cujus, 
&c.(6) 

Another  ground  of  objection  urged  for  the  defendant  was,  that  the  count 


(6)  Witwh.  Entr.  47.  And  sec  Lucas  v.  NotketU,  10  Bingh.  157,  3  Mo.  &  Sc.  650,  1  Clark  & 
Flu. 438,  7  BlifrU.  N.S.  140;  Ratuford  v.  Copland,  6  A.&  E.482,  1  N.&  P. 671;  Cantaby  v. 
WUby,  8  A.  it  E.  872,  1  P.&  D.  98;  Cowan  v.  Braidwood,  1  M.&  G.882,  2  Scott,  N.R.  138. 
See  alao  5M.&R. 468,  n. 
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was  defective,  in  not  showing  how  the  damage  stated,  after  the  per  quod 
resulted  from  the  holding  of  a  scrutiny,  which,  for  any  thing  that  ap- 
peared, might  have  been  held  after  the  election  was  finished  and  the  re- 
turn made;  and  if  the  matter  which  follows  the  per  quod  were  to  be  looked 
upon  as  being  matter  of  inference  and  conclusion  only,  it  might  well  be 
urged  that  it  was  an  inference  not  legitimately  drawn  from  the  premises ; 
but,  if  it  is  to  be  considered,  as  we  think  it  is,  as  an  averment  of  a  matter 
of  fact,  it  will  be  sufficient  if  the  damage  in  question  might  by  possibility 
have  resulted  from  the  unlawful  act  of  holding  the  scrutiny ;  and  it  is 
clearly  possible  that  the  delay  arising  from  the  holding  of  a  scrutiny 
might  have  had  the  effect  of  preventing  the  plaintiff  from  exercising  his 
right  of  voting ;  and,  if  such  were  the  fact,  there  is  no  doubt  the  action 
would  be  maintainable,  the  act  of  the  defendant  being  wrongful,  and 
having  caused  a  particular  damage  to  the  plaintiff. 

As  the  defendant  has  obtained  leave  to  amend  his  pleading  in  relation 
to  the  other  counts,  he  ought  to  have  leave  (if  he  desires  it)  to  withdraw 
his  demurrer  to  this  count,  and  to  plead  it.       Judgment  accordingly.(a) 


♦94]  'WALBANK  v.  QUARTERMAN.    May  25. 

The  attorney  who  engages  the  service  of  the  bailiff,  and  not  the  client.  i$  the  party  liable  to 
the  bailiff  for  tho  fees  usually  allowed  on  taxation  for  the  execution  of  process. 

Debt,  for  work  and  labour  by  the  plaintiff  and  his  servants  for  the  de- 
fendant, at  his  request.    Plea,  never  indebted. 

At  .the  trial,  before  Erle,  J.,  at  the  sittings  in  London  after  the  last 
terra,  it  appeared  that  the  plaintiff,  who  was  an  officer  of  the  sheriffs  of 
London  only,  sought  to  recover  from  the  defendant,  an  attorney,  the 
amount  of  certain  fees  alleged  to  be  due  to  him  for  executing  warrants 
on  process  directed  to  the  sheriff  of  London  and  Middlesex,  the  warrants 
having  been,  at  the  defendant's  instance,  directed  respectively  to  the 
plaintiff  and  to  one  Hamber,  who  was  an  officer  of  the  sheriff  of  Middle- 
sex, and  with  whom  it  was  suggested,  but  not  proved,  that  the  plaintiff 
was  in  partnership.  It  being  objected  that,  so  far  as  related  to  the  writs 
directed  to  the  sheriff  of  Middlesex,  Hamber  should  have  sued,  or  at  all 
events  should  have  joined  in  the  action,  the  plaintiff's  claim  was  ulti- 
mately limited  to  three  guineas,  for  the  execution  of  three  warrants  from 
the  sheriffs  of  London ;  and  for  this  sum  a  verdict  was  taken  for  the  plain- 
tiff, subject  to  leave  reserved  to  the  defendant  to  move  to  enter  a  nonsuit, 
or  a  verdict  for  him,  on  the  ground  that  he  was  not  personally  responsible 
for  these  fees. 

Byles,  Serjt,  now  moved  accordingly.  He  submitted  that  the  attorney 
was  not  liable,  but  that  the  action  should  have  been  brought  against  the 
client,  by  analogy  to  the  cases  of  fees  to  messengers  in  bankruptcy,  in  re- 

(a)  See  Pryce  v.  Belcher,  pod,  vol.  iv.   Trinity  T.t  1847. 


Digitized  by  Google 


3  Manning,  Granger,  &  Scott. 


95 


spect  of  which  the  petitioning-creditor  is  liable,  and  not  *the  attor- 
ney—Harlop  v.  Juckes,  2  M.  &  S.  438,  2  Rose,  B.  C.  263 ;  (a)  Hart  1 
v.  Wdte,  Holt,  N.  P.  C.  376,  and  expenses  of  witnesses — Robins  v. 
Bridget  3  M.  &  W.  114:  in  which  latter  case,  Lord  Abinger,  delivering 
the  judgment  of  the  court,  says :  « It  is  sufficient  for  the  decision  in  this 
case  to  say  that  there  is  no  implied  contract  by  the  attorney  to  pay  the 
witness.  The  attorney  is  known  merely  as  the  agent— the  attorney  of 
the  principal,  and  is  directed  by  the  principal  himself.  The  agent,  acting 
for  and  on  the  part  of  the  principal,  does  not  bind  himself,  unless  he  offers 
to  do  so  by  express  words :  he  does  not  make  himself  liable  for  any  thing, 
unless  it  is  for  those  charges  which  he  is  himself  bound  to  pay,  and  for 
which  he  makes  a  charge.  If,  therefore,  he  employs  a  stationer  to  do 
any  thing  for  which  he  makes  a  charge,  he  is  liable,  as  he  is  for  the  fees 
of  the  officers  of  the  court ;  for,  these  are  ready  money  transactions,  for 
which  the  person  engaged  in  the  business  of  the  court  is  liable ;  for,  it 
cannot  be  presumed  that  the  client  would  authorize  him  to  pledge  his 
credit  in  cases  where  no  credit  is  given.  It  is  known  the  marshal  does 
not  receive  his  fees  from  the  party ;  but,  on  the  contrary,  from  the  attorney, 
who  is  daily  practising  there,  and  who  is  bound  to  pay,  and  not  his  client. 
But,  in  the  case  of  a  witness,  it  is  different ;  he  has  no  course  of  dealing 
with  the  attorney  ;  he  knows  it  is  for  the  party  that  he  is  to  give  his  evi- 
dence ;  his  obligation  is  to  the  party,  and,  if  he  fails  to  attend,  it  is  to  the 
party's  loss."  [Maule,  J.  The  case  of  a  bailiff  is  much  more  like  that 
of  the  officer  of  the  court,  than  that  of  a  witness.  The  inconvenience 
would  be  prodigious  if  it  were  held  that  the  officer  must  look  to  the  client 
for  his  fees :  and  there  is  no  inconvenience  in  the  other  course.] 

♦Tindal,  C.  J.  If  authorities  were  necessary  in  such  a  case  as 
this,  enough  are  to  be  found  in  the  books.  In  Townshend  v.  Car-  *■ 
penter,  R.  &  M.  314,  2  C.  &  P.  118,  it  was  expressly  ruled  that  a  sheriff's 
officer  employed  *by  an  attorney  to  make  arrests  on  mesne  process  issued 
at  the  suit  of  his  clients,  may  sue  the  attorney  for  the  fees  usually  allowed 
for  such  arrests  on  the  taxation  of  costs  by  the  master,  though  such  fees 
exceed  the  sum  allowed  to  the  sheriff  and  bailiff  by  the  23  H.  6,  c.  10. 
And  this  ruling  was  confirmed  by  the  court  of  King's  Bench  in  Foster  v. 
Blakelock,  5  B.  &  C.  328,  8  D.  &  R.  48,  where  Abbott,  C.  J.,  said :  «I 
perfectly  agree  with  what  has  been  stated  to  show  that  the  sheriff  cannot 
maintain  an  action  for  fees  beyond  those  which  are  given  by  statute. 
Here,  the  bailiff  could  claim  no  fee  beyond  the  4d.  allowed  by  the  23  H. 
6,  against  the  party  arrested,  but;  the  prohibition  extends  to  him  only. 
The  question  is  therefore  open,  whether,  if  an  officer  be  specially  em- 
ployed to  make  an  arrest,  it  may  not  be  presumed  that  the  party  so  em- 
ploying him  gives  him  to  understand  that  he  will  pay  such  sum  as  the 
court,  upon  the  taxation  of  costs,  is  in  the  habit  of  allowing.  I  think  that 
such  an  understanding  may  very  fairly  be  presumed.    Then,  of  whom 

(u)  But  see  Ex  parte  Hartop,  12  Vcs.  349. 
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is  the  officer  to  receive  this  sum  ?  Undoubtedly  he  may  claim  it  from  the 
attorney  by  whom  he  is  employed,  and  is  not  bound  to  look  to  the  party 
in  the  cause,  of  whom  he  knows  nothing." 

Maule,  J.  It  can  scarcely  need  authorities  to  prove  that  the  attorney 
is  the  party  liable  to  the  officer.  The  case  of  a  witness  is  altogether  dif- 
ferent. 

The  rest  of  the  court  concurred.  Ride  refused.(a) 

(a)  See  Newton  v.  Chambert,  1  D.  &  L.  869.  But  see  Mayberry  v.  Mansfield^  16  L.  Journ., 
N.  S.,  Q.  B.  102. 


*97]  *BEARD  v.  EGERTON  and  Others.   May  27. 

A  patent  granted  to  a  British  subject,  in  his  own  name,  for  an  invention  communicated  to 
him  by  a  foreigner,  the  subject  of  a  state  in  amity  with  this  country,  is  not  void,  although 
such  patent  bo  in  truth  taken  out,  aud  held  by  the  grantee,  in  trust  for  such  foreigner. 

In  such  case,  the  grantee  is  the  true  and  first  inventor  within  this  realm,  within  the  statute 
21  Jac.  1,  c.  3. 

In  case  for  an  alleged  infringement  of  a  patent  so  granted,  the  defendant  pleaded,  that,  by  an 
agreement  made  in  France,  between  the  original  inventor  and  the  King  of  the  French,  the 
former,  for  the  considerations  therein  mentioned,  assigned  the  invention  to  the  French  go- 
vernment, and  that,  by  virtue  of  that  agreement,  and  by  the  laws  of  France,  the  invention 
became  vested  in  the  King  of  the  French  in  right  of  his  crown,  who  thereby  became  en- 
titled, by  the  laws  of  France,  to  vend  ami  publish  the  invention,  as  well  in  that  country  as 
in  Great  Britain  and  Ireland,  and  in  any  other  country  or  place  where  he  should  think  fit, 
without  any  license  from  the  inventor— concluding, 44  wherefore  the  said  letters-patent  were 
and  nre  void,''  &c: — Held,  that  the  plea  was  bad  in  substance,  inasmuch  as  it  contained  no 
denial  of  the  allegation  that  the  patentee  was  the  true  and  first  inventor  within  dlis  realm, 
which  is  all  that  is  necessary  to  sustain  tho  validity  of  the  letters-patent,  in  respect  of  the 
granting  thereof. 

Held,  also,  diat  the  circumstance  of  the  original  inventor  having,  for  a  valuable  consideration, 
parted  with  his  interest  in  the  discovery  to  a  person  in  France,  was  no  bar  to  his  right  to 
take  out  a  patent  for  the  same  invention  in  this  country. 

A  further  pica  contained  an  additional  allegation  dial  the  King  of  the  French  had  openly 
published  and  made  known  the  invention,  and  die  manner  of  performing  the  same,  to  tho 
people  of  France,  for  die  use  and  benefit  of  that  people,  and  of  all  other  nations  and  people 
in  die  world,  as  a  free  gift  and  benefaction  for  the  benefit  of  all  mankind,  without  limitation 
or  restriction  ;  whereby,  according  to  the  laws  of  France,  the  defendants  became  and  were 
entitled  to  use,  exercise,  and  vend  the  said  invention  in  any  country  or  place,  at  their  free 
will  and  pleasure,  without  the  leave  or  license  or  hindrance  of  die  original  inventor,  &c.: 
— Held,  that  this  plea  afforded  no  answer  to  the  Hction. 

The  tide  described  tho  patent  to  be  for  «  a  new  or  improved  method  of  obtaining  the  sponta- 
neous reproduction  of  all  the  images  received  in  the  focus  of  tho  camera  obscura :" — Meld, 
diat  this  was  sufficiently  precise  and  certain. 

Case,  for  the  infringement  of  a  patent.  The  declaration  stated,  that, 
before  and  at  the  time  of  the  making  of  the  letters-patent,  and  of  the  com- 
mitting of  the  grievances  by  the  defendants,  as  thereinafter  mentioned, 
Miles  Berry  was  the  true  and  first  inventor  of  the  working  or  making  of  a 
certain  manner  of  new  manufacture  within  this  realm,  to  wit,  a  certain 

•981    *nvention  of  a  *new  or  improved  method  of  obtaining  the  sponta- 
neous reproduction  of  all  the  images  received  in  the  focus  of  the 
camera  obscura,  and  that  such  invention  others  at  the  time  of  the  making 
of  the  said  letters-patent  did  not  use ;  that  thereupon  her  majesty  Queen 
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Victoria,  on  the  14th  of  August,  in  the  third  year  of  her  reign,  (1839,)  by 
her  letters-patent,  bearing  date  at  Westminster  the  day  and  year  last  afore- 
said, under  the  Great  Seal,  &c,  for  herself,  her  heirs  and  successors,  did 
give  and  grant  unto  Berry,  his  executors,  administrators,  and  assigns,  her 
especial  license,  &c,  that  Berry,  his  executors,  &c.,  and  every  of  them, 
by  himself  and  themselves,  or  by  his  and  their  deputy  or  deputies,  servants, 
or  agents,  or  such  others  as  Berry,  his  executors,  &c.,  should  at  any  time 
agree  with,  and  no  others,  from  time  to  time,  and  at  all  times  thereafter 
during  the  term  of  years  therein  expressed,  should  and  lawfully  might 
make,  use,  exercise,  and  vend  the  said  invention  within  that  part  of  her 
United  Kingdom  of  Great  Britain  and  Ireland  called  England,  her  domi- 
nion of  Wales,  and  town  of  Berwick-upon-Tweed,  and  also  in  all  her 
colonies  and  plantations  abroad,  in  such  manner  as  to  Berry,  his  execu- 
tors, &c.,  or  any  of  them,  should,  in  his  or  their  discretion,  seem  meet ; 
and  that  he,  Berry,  his  executors,  &c.,  should  and  lawfully  might  have 
and  enjoy  the  whole  profit,  benefit,  commodity,  and  advantage  from  time 
to  time  coming,  growing,  accruing,  and  arising  by  reason  of  the  said  in- 
vention, for  and  during  the  term  of  years  therein  and  in  that  declaration 
after  mentioned, — to  have,  hold,  exercise,  and  enjoy  the  said  license,  &c., 
thereinbefore  granted,  unto  Berry,  his  executors,  &c,  for  and  during  and 
unto  the  full  end  and  term  of  fourteen  years  from  the  date  of  the  said 
letters-patent,  &c.,  according  to  the  statute  in  such  case  made  and  pro- 
vided :  and,  to  the  end  that  he,  Berry,  his  executors,  &c.,  and  every  of 
them,  might  have  and  enjoy  *the  full  benefit  and  the  sole  use  and  r*gg 
exercise  of  the  said  invention,  according  to  her  gracious  intention 
thereinbefore  declared,  her  said  majesty  did  by  the  said  letters-patent, 
for  herself,  her  heirs  and  successors,  require  and  strictly  command  all  and 
every  person  and  persons,  bodies  politic  and  corporate,  and  all  other  her 
subjects  whatsoever,  of  what  estate,  quality,  degree,  name,  or  condition 
soever  they  might  be  within  the  said  part  of  her  United  Kingdom,  &c, 
that  neither  they  nor  any  of  them,  at  any  time  during  the  continuance  of 
the  said  term  of  fourteen  years  thereby  granted,  either  directly  or  indi- 
rectly, should  make,  use,  or  put  in  practice  the  said  invention,  or  any 
part  of  the  same,  so  attained  unto  by  Berry  as  aforesaid,  or  in  any  wise 
counterfeit,  imitate,  or  resemble  the  same,  or  should  make  or  cause  to  be 
made  any  addition  thereunto  or  subtraction  from  the  same,  whereby  to  pre- 
tend himself  or  themselves  the  inventor  or  inventors,  devisor  or  devisors 
thereof,  without  the  license,  consent,  or  agreement  of  Berry,  his  executors, 
&c.,  in  writing  under  his  or  their  hands  and  seals,  first  had  and  obtained 
in  that  behalf,  upon  such,  pains  and  penalties  as  could  or  might  be  justly 
inflicted  on  such  offenders  for  their  contempt  of  that  her  royal  command ; 
and  further  to  be  answerable  to  Berry,  his  executors,  &c,  according  to  law, 
for  his  and  their  damages  thereby  occasioned :  that  the  said  letters-patent 
were,  amongst  others,  upon  this  express  condition,  that,  if  Berry  should 
not  particularly  describe  and  ascertain  the  nature  of  the  said  invention, 
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and  in  what  manner  the  same  was  to  be  performed,  by  an  instrument  in 
writing  under  his  hand  and  seal,  and  cause  the  same  to  be  enrolled  in  her 
said  majesty's  high  court  of  Chancery,  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters-patent,  then  the  said 
letters-patent,  and  all  liberties  and  advantages  whatsoever  thereby  granted, 
*1001    snould  utterly  cease,  determine,  *and  become  void,  any  thing 

thereinbefore  contained  to  the  contrary  thereof  in  anywise  notwith- 
standing ;  as  by  the  record  of  the  said  letters-patent,  remaining  enrolled 
of  record  in  her  said  majesty's  high  court  of  Chancery,  reference  being 
thereunto  had,  would  more  fully  and  at  large  appear.  Averment — 
that  Berry  did  afterwards,  and  within  six  calendar  months  next  and 
immediately  after  the  date  of  the  said  letters-patent,  by  an  instrument 
in  writing,  to  wit,  a  specification,  under  his  hand  and  seal,  particularly 
describe  and  ascertain  the  nature  of  his  said  invention,  and  in  what 
manner  the  same  was  to  be  performed ;  and  did  afterwards,  and  within 
six  months  next  and  immediately  after  the  date  of  the  said  letters-patent, 
to  wit,  on  the  14th  of  February,  in  the  said  third  year  of  the  reign  of  her 
said  majesty,  (1840,)  cause  the  said  instrument  in  writing  to  be  enrolled 
in  her  said  majesty's  high  court  of  Chancery ;  as  by  the  record  of  the  said 
specification,  remaining  enrolled  of  record,  reference  being  thereunto  had, 
fully  appeared.  The  declaration  then  alleged  an  assignment  by  Berry 
of  all  his  interest  in  the  patent  to  the  plaintiff,  by  indenture  of  the  23d  of 
June,  1841 ;  that  the  plaintiff  thereby  then  became  and  was,  and  thence 
had  been,  entitled  to  the  said  privileges,  authorities,  benefit,  profits,  and 
advantages  of  the  said  letters-patent.  Breach — that  the  defendants,  well 
knowing  the  premises,  but  contriving,  &c,  after  the  making  of  the  said 
letters-patent,  and  after  the  enrolment  of  the  said  specification  and  the 
making  of  the  said  indenture  as  aforesaid,  and  within  the  said  term  of 
fourteen  years  in  the  said  letters-patent  mentioned,  to  wit,  on  the  24th 
of  June,  1841,  and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  the  suit,  and  within  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  England,  wrongfully,  unlawfully 
and  unjustly,  without  the  leave  or  license,  and  against  the  will  of  the  plain- 
tiff, did  make,  use,  exercise,  and  vend  the  said  invention,  to  the  benefit, 
•1011    use'  ant*  enj°yment  whereof  *the  plaintiff  had  been  and  was  so 

entitled  as  aforesaid,  in  breach  of  the  said  letters-patent,  and  of 
the  privileges  to  which  the  plaintiff  had  been  and  was  entitled  as  afore- 
said ;  and  that  the  defendants,  well  knowing  the  premises,  but  further 
contriving,  &c.,  on,  &c,  without  the  leave,  &c.,  of  the  plaintiff,  did  put  in 
practice  the  said  invention,  &c;  and  that  the  defendants,  well  knowing 
the  premises,  but  further  contriving,  &c,  on,  &c.;  without  the  leave,  &c. 
of  the  plaintiff,  did  make,  use,  and  put  in  practice  a  part  of  the  said  inven- 
tion, &c.;  and  that  the  defendants  well  knowing  the  premises,  but  further 
contriving,  &c,  on,  &c,  did  imitate  the  said  invention,  &c;  and  that  the 
defendants,  well  knowing  the  premises,  but  further  contriving,  fitc.,  on, 
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&c.,  did  make  certain  additions  to,  and  subtractions  from,  the  said  invention, 
to  the  benefit,  use,  and  enjoyment  whereof  the  plaintiff  had  been  and  was 
so  entitled  as  aforesaid,  and  did  thereby  pretend  themselves  to  be  the  in- 
ventors and  devisors  thereof,  in  breach  of  the  said  letters-patent,  and  of 
the  privileges  to  which  the  plaintiff  had  been  and  was  so  entitled  as  afore- 
said :  that,  by  means  of  the  committing  of  the  said  several  grievances  by 
the  defendants  as  aforesaid,  the  plaintiff  had  been  and  was  greatly  injured, 
and  had  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
he  might  and  otherwise  would  have  derived  from  the  said  invention  and 
letters-patent,  and  in  respect  whereof  he  had  been  and  was  entitled  to 
such  privileges  as  aforesaid,  and  had  been  and  was  otherwise  damni- 
fied, &c. 

Fifth  plea — that,  long  before  the  making  of  the  letters-patent  in  the 
declaration  mentioned,  to  wit,  on  the  1st  of  January,  1839,  one  Daguerre 
had  invented  the  said  new  or  improved  method  of  obtaining  the  sponta- 
neous reproduction  of  all  the  images  received  in  the  focus  of  the  camera 
obscura,  in  the  declaration  mentioned,  and  the  said  Daguerre  and  one 
Niepce,  before  the  making  of  the  said  letters-patent,  and  at  the  time  of 
'their  employing  the  said  Miles  Berry,  and  communicating  the  said  r*io2 
invention  to  him  as  thereinafter  mentioned,  and  from  thence  until  L 
and  at  the  time  of  making  the  said  letters-patent,  had  knowledge  of  the 
said  invention,  and  of  the  nature  thereof,  and  in  what  manner  the  same 
was  to  be  performed,  and  used,  exercised,  and  practised  the  same  in  a 
certain  foreign  country,  to  wit,  the  kingdom  of  France  ;  that  Daguerre  and 
Niepce  were  and  are  aliens,  born  in  foreign  parts,  out  of  the  allegiance 
of  our  lady  the  queen,  and  within  the  allegiance  of  a  foreign  state,  to  wit, 
the  said  kingdom  of  France,  and  were,  at  and  during  all  the  times  afore- 
said, resident  and  domiciled  in  the  last-mentioned  kingdom ;  that  they, 
being  so  resident  and  domiciled  as  aforesaid,  and  such  aliens  as  aforesaid, 
and  so  using  and  practising  the  said  invention  as  aforesaid,  before  the 
making  of  the  said  letters- patent,  to  wit,  on  the  1st  of  June,  1839, 
retained  and  employed  Berry  as  their  agent  to  procure  such  letters-patent 
as  in  the  declaration  mentioned,  to  be  granted  by  our  lady  the  queen  to 
him,  Berry,  in  his  own  name,  but  upon  trust  for  the  use  and  benefit  of 
Daguerre  and  Niepce,  and  not  of  Berry ;  that  Berry  then  accepted  of  such 
retainer  and  employment,  and,  in  order  to  enable  him  to  obtain  the  letters- 
patent  for  the  purpose  aforesaid,  Daguerre  and  Niepce,  before  the  making 
of  the  letters-patent,  to  wit,  on,  &c,  last  aforesaid,  communicated  to 
Berry  the  nature  and  particulars  of  the  said  invention,  and  in  what  man- 
ner the  same  was  to  be  performed,  and  he  then  and  thereby,  and  by  no 
other  means,  first  became  and  was  possessed  of  the  knowledge  thereof ; 
that  thereupon,  to  wit,  on,  &c,  last  aforesaid,  Berry  brought  and  intro- 
duced the  knowledge  of  the  said  invention,  and  of  the  manner  of  perform- 
ing the  same,  into  the  said  United  Kingdom,  and  was  the  first  person  who 
had  received  or  brought  in  or  into  the  said  United  Kingdom  the  knowledge 
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of  the  said  invention,  and  of  the  manner  of  performing  the  same ;  that 
*1031  *^erry  was  n0  otnerwise  the  true  and  first  inventor  of  the  said 
invention,  than  by  having  such  communication  made  to  him  as 
aforesaid,  and  by  so  becoming  possessed  of  the  knowledge  of  the  said 
invention  as  aforesaid,  and  by  his  being  the  first  person  in  the  said  United 
Kingdom  who  acquired  or  brought  in  or  into  the  same,  the  knowledge  of 
the  said  invention,  and  of  the  manner  of  performing  the  same  as  afore- 
said ;  that  the  said  invention  having  been  so  communicated  to  him  as 
aforesaid,  Berry,  being  a  subject  of  the  queen,  afterwards,  to  wit,  on  the 
-day  and  year  in  the  declaration  first  mentioned,  in  pursuance  of  the  said 
retainer  and  employment,  and  as  such  agent  of  Daguerre  and  Niepce  as 
aforesaid,  obtained  and  procured  the  letters-patent  in  the  declaration  men- 
tioned to  be  granted  to  him  as  therein  mentioned,  upon  trust  for  the 
use  and  benefit  of  Daguerre  and  Niepce,  so  then  being  such  aliens  and 
resident  and  domiciled  as  aforesaid,  and  not  for  the  use  or  benefit  of  him, 
Berry ;  that,  until  the  making  of  the  indenture  of  assignment  in  the  declara- 
tion mentioned,  he,  Berry,  always  held  the  said  letters-patent  in  trust  for 
the  use  and  benefit  of  Daguerre  and  Niepce,  so  being  such  aliens  and 
domiciled  as  aforesaid,  and  no  otherwise ;  and  that  therefore  the  said 
letters-patent  were  and  are  void — verification. 

To  this  plea  the  plaintiff  demurred,  assigning  for  causes — that  the  plea 
neither  traversed,  nor  confessed  and  avoided,  any  material  allegation  in 
the  declaration — that  it  confessed,  without  avoiding,  the  causes  of  action 
in  the  declaration,  inasmuch  as  it  expressly  admitted  that  the  invention 
was  new  within  this  realm,  and  Berry  the  true  and  first  inventor  thereof, 
within  the  statute,  and  impliedly  that  all  the  other  allegations  of  the 
declaration  were  true  and  sufficient,  and  yet  did  not  allege  any  matter  or 
thing  in  avoidance  of  the  allegations  and  causes  of  action  in  the  declara- 
•1041  **on — tna*  was  argumentative,  in  this,  that  it  was  an  *arguraen- 
tative  denial  of  the  novelty  of  the  invention  within  this  realm,  or 
that  Berry  was  the  true  and  first  inventor  within  the  statute,  or  of  both 
those  propositions — that  it  was  double,  in  this,  that  it  attempted  in  and  by 
one  and  the  same  plea  to  put  in  issue  two  material  facts,  to  wit,  that  the 
invention  was  new  within  this  realm,  and  that  Berry  was  the  true  and 
first  inventor  thereof  within  this  realm,  within  the  statute — that  it  was 
tricky,  ambiguous,  double,  multifarious,  and  uncertain,  in  this,  that  it  no- 
where in  or  by  the  plea  appeared  whether  it  was  intended  for  an  argumen- 
tative denial  of  both  or  of  one  or  other,  and,  if  of  one  only,  of  which  of 
the  material  facts  above  mentioned,  that  is  to  say,  of  the  novelty  of  the 
invention  within  the  realm,  and  that  Berry  was  the  true  and  first  inventor 
thereof  within  this  realm,  or  whether  it  was  intended  to  avoid  the  causes 
of  action  in  the  declaration  alleged,  and  by  the  plea  confessed  and  ad- 
mitted, on  the  ground  that  such  letters-patent  as  in  the  declaration  alleged 
could  not  be  held  in  trust  at  all,  or  that  they  could  not  be  taken  out  or 
held  in  trust  for  an  alien,  or  on  some  other  and  what  ground,  and  also 
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that  the  plea  tended  to  an  immaterial  issue,  inasmuch  as,  if  the  invention 
was  new  within  the  realm,  and  Berry  was  the  true  and  first  inventor 
within  this  realm,  then  it  was  wholly  immaterial  whether,  when,  how,  to 
what  extent,  and  by  whom  the  same  was  or  might  have  been  invented, 
discovered,  or  made  known  in  parts  beyond  the  seas,  or  whether,  in  what 
manner,  to  what  extent,  and  upon  what  terms  and  conditions,  if  any, 
such  invention  or  discovery  might  by  the  inventor,  or  any  other  person, 
have  been  communicated  to  Berry — that  the  plea,  being  substantially  a 
traverse,  ought  to  have  concluded  to  the  country,  and  not  with  a  verifi- 
cation— that  it  did  not  appear  in  or  by  the  plea,  nor  was  it  possible  with 
sufficient  or  any  certainty  to  infer  or  collect  therefrom,  whether  it  was 
•intended  therein  and  thereby  to  deny  some  material  allegation  of  r»i  05 
the  declaration,  and,  if  any,  what,  or  whether  it  was  intended  to  al- 
lege new  matter  in  avoidance  of  the  causes  of  action  in  the  declaration  stated 
and  alleged,  and,  if  so,  what  new  matter,  or  whether  it  was  intended  to  raise 
a  question  of  fact  to  be  tried  by  a  jury,  and,  if  so,  what  question,  or  a  ques- 
tion of  law  to  be  determined  by  the  court,  and,  if  so,  what  question,  &c. 
Joinder. 

Sixth  plea — that  Daguerre  having  invented  the  invention  in  the  decla- 
ration mentioned,  and  Daguerre  and  Niepce  having  knowledge  of  the  said 
invention,  and  of  the  nature  thereof,  and  in  what  manner  the  same  was  to 
be  performed,  and  having  used,  exercised,  and  practised  the  same  in 
France,  as  in  the  fifth  plea  mentioned,  they,  Daguerre  and  Niepce,  after- 
wards, and  before  the  making  of  the  said  letters-patent,  to  wit,  on  the  1st 
of  June,  1839,  retained  and  employed  Berry  as  their  agent,  for  the  pur- 
pose, and  on  the  terms,  in  the  fifth  plea  in  that  behalf  mentioned ;  that 
Berry  then  accepted  of  such  retainer  and  employment ;  that,  in  order  to 
enable  him  to  obtain  the  letters-patent  as  such  agent,  they,  Daguerre  and 
Niepce,  before  the  making  of  the  said  letters-patent,  to  wit,  on,&c,  com- 
municated to  Berry  the  nature  of  the  invention,  and  in  what  manner  the 
same  was  to  be  performed,  and  he  then  and  thereby,  and  by  no  other 
means,  first  became  and  was  possessed  of  the  knowledge  thereof ;  that 
Berry  was  the  true  and  first  inventor  of  the  invention  mentioned  in  the 
declaration,  in  the  way  and  sense,  and  by  the  means  mentioned  and 
explained  in  the  fifth  plea,  and  not  in  or  by  any  other  way,  sense,  or  means 
whatsoever ;  that  Berry,  being  a  subject  of  the  queen,  afterwards,  to  wit, 
on  the  day  and  year  in  the  declaration  first  mentioned,  in  pursuance  of 
his  said  retainer  and  employment,  and  as  such  agent  as  aforesaid,  obtained 
and  procured  the  said  'letters-patent  to  be  granted  to  him  as  in  rtjQg 
the  declaration  mentioned,  on  such  trust  as  in  the  fifth  plea  men- 
tioned, and,  until  the  making  of  the  indenture  of  assignment  in  the  decla- 
ration mentioned,  always  held  the  said  letters-patent  on  such  trust  as 
aforesaid ;  that,  before  Berry  applied  for  or  obtained  the  said  letters-patent, 
and  while  Daguerre  and  Niepce  had  such  knowledge  of  the  invention  and 
of  the  manner  of  performing  the  same  as  aforesaid,  to  wit,  on  the  14th  of 
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June,  1839,  by  a  certain  agreement  duly  made  in  France,  between  M. 
Duchatel,  the  secretary  of  state  of  Louis  Philippe,  then  King  of  the  French, 
for  the  home  department  of  France,  duly  authorized  in  that  behalf,  of  the 
one  part,  and  Daguerre  and  Niepce,  then  being  subjects  of  that  kingdom, 
and  resident  therein,  of  the  other  part,  Daguerre  and  Niepce  assigned  and 
made  over  to  the  said  secretary  of  state,  on  behalf  of  the  said  government,  a 
certain  process  of  one  M.  Niepce,  sen.,  with  its  improvements  by  Daguerre, 
and  also  the  last  process  of  Daguerre,  for  fixing  the  images  of  the  camera 
obscura,  including  therein  the  invention  in  the  said  letters-patent  men- 
tioned, and  thereby  bound  themselves  to  place  in  the  hands  of  the  minis- 
ter of  the  home  department  of  the  said  government  a  sealed  packet  con- 
taining the  exact  and  complete  history  and  description  of  the  said  process, 
including  the  said  invention :  and  it  was  thereby  agreed  that  M.  Arago,  a 
member  of  the  French  chamber  of  deputies,  and  of  the  Academy  of 
Sciences,  who  then  already  had  knowledge  of  the  said  process,  should 
previously  verify  all  the  writings  in  the  said  deposit,  and  should  certify 
their  correctness ;  that  the  deposit  should  not  be  opened,  nor  the  descrip- 
tion of  the  process  given  to  the  public,  till  after  the  adoption  of  the  bill 
therein  mentioned,  and  then  Daguerre  should,  if  required,  operate  in  the 
presence  of  a  commission  named  by  the  said  secretary  of  state ;  and  by 
•1071  the  sa^  *a&reement  Daguerre  made  over  in  addition,  and  engaged 
to  give  in  like  manner  information  in,  the  process  of  painting  and 
optic  which  distinguished  his  invention  of  the  diorama ;  and  it  was  thereby 
agreed  that  he  should  be  bound  to  publish  all  the  improvements  which, 
from  time  to  time,  he  might  make  in  each  and  all  of  the  said  inventions ; 
and,  as  the  price  of  the  rights  so  given  up  as  aforesaid,  the  said  minister 
for  the  home  department  of  the  said  government  thereby  engaged  to  demand 
fiom  the  chamber  of  peers  and  of  deputies,  being  two  of  the  legislative 
bodies  of  the  said  kingdom  of  France,  for  Daguerre  an  annual  pension 
for  life  of  6000 francs,  and  for  Niepce  an  annual  pension  for  life  of  4000 
francs ;  and  they,  Daguerre  and  Niepce  respectively  thereby  agreed  to 
accept  such  pensions  respectively ;  and  it  was  thereby  further  agreed,  that, 
in  case  the  said  chambers  should  not  pass,  during  the  then  present  session, 
the  bill  granting  the  said  pensions,  that  agreement  should  become  null  and 
void  ;  and  the  said  deposits  should  be  returned  to  Daguerre  and  Niepce 
unopened ;  and  that  that  agreement  should  be  registered  on  payment  of 
out  franc:  that,  by  virtue  of  that  agreement,  and  of  the  laws  of  France, 
the  invention  in  the  declaration  mentioned  then  became  and  was  the  pro- 
perty of  Louis  Philippe,  so  then  being  King  of  the  French  as  aforesaid,  in 
right  of  his  crown,  subject,  however,  to  the  said  provision  for  making  void 
the  said  agreement  in  that  behalf  above  mentioned,  and  remained  and 
Continued  the  property  of  the  said  Louis  Philippe,  in  right  of  his  crown, 
until  and  at  and  after  the  time  of  the  making  of  the  letters-patent  in  the 
declaration  mentioned ;  that,  after  the  making  of  the  said  agreement,  and 
in  pursuance  thereof,  and  before  the  granting  of  the  letters-patent,  to  wit, 
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on  the  15th  of  June  in  the  year  aforesaid,  the  said  secretary  of  state  of 
the  said  government  did  demand  from  the  said  chambers  of  peers  and 
deputies  the  pensions  for  *Daguerre  and  Niepce  mentioned  in  the  r*io3 
said  agreement  in  that  behalf,  and  presented  a  bill  to  the  said 
chamber  of  deputies  for  approving  the  said  agreement,  and  granting  the 
said  pensions  to  Daguerre  and  Niepce  according  to  the  said  agreement ; 
and  that  such  bill,  approving  the  said  agreement,  and  granting  the  said 
pensions,  afterwards,  and  during  the  said  session  of  the  said  chambers 
mentioned  in  the  said  agreement,  and  before  the  granting  of  the  said 
letters-patent,  to  wit,  on  the  12th  of  August,  1839,  duly  passed  the  said 
chambers  of  peers  and  deputies,  and  received  the  assent  of  Louis  Philippe, 
then  King  of  the  French,  and  then  and  thereby  became  and  was,  and 
still  remained,  a  law  of  the  said  kingdom  of  France  ;  that,  by  reason  of 
the  premises,  the  said  King  of  the  French,  upon  the  passing  of  the  said 
bill  into  a  law,  as  aforesaid,  became  and  was,  and  thence  continually  had 
been  and  was,  entitled  by  the  laws  of  his  said  kingdom,  by  himself  and 
his  agents,  and  his  subjects  of  the  said  kingdom,  to  use,  exercise,  vend, 
and  publish  the  said  invention,  as  well  in  the  said  kingdom  of  France,  as 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  in  any  other 
country  or  place  where  the  said  king  should  think  proper  to  permit  or 
authorize  the  same,  without  hindrance  or  molestation  by,  or  license  from 
Daguerre  and  Niepce,  or  either  of  them,  or  any  of  their  agents,  or  the 
assigns  of  them  or  their  agents;  wherefore  the  said  letters-patent  had 
been  and  were  void,  and  of  no  effect — verification. 

Demurrer  to  the  sixth  plea,  assigning  causes  substantially  the  same  as 
those  assigned  in  the  demurrer  to  the  fifth  plea.  Joinder. 

Seventh  plea— that  Daguerre  having  invented  the  said  invention,  and 
having,  together  with  Niepce,  had  knowledge  thereof,  and  of  the  manner 
of  performing  the  same,  and  having  exercised  and  practised  the  same  in 
manner  and  form  as  in  the  fifth  plea  mentioned,  and  *Berry  having  r#io9 
been  so  retained  and  employed,  and  having  accepted  such  retainer 
and  employment,  as  in  that  plea  mentioned,  and  Berry  having  first  become 
possessed  of  the  knowledge  of  the  said  invention,  as  in  that  plea  men- 
tioned, and  being  such  true  and  first  inventor  only  as  in  that  plea  men- 
tioned and  explained,  he,  Berry,  also  as  such  agent,  afterwards,  to  wit,  on 
the  day  and  year  in  the  declaration  first  mentioned,  in  pursuance  of  his 
said  employment,  obtained  and  procured  the  said  letters-patent  to  be 
granted  to  him  in  trust,  and  held  the  same  in  trust,  in  manner  and  form 
as  in  the  fifth  plea  mentioned ;  that,  before  Berry  applied  for  or  obtained 
the  said  letters-patent,  to  wit,  on  the  day  and  year  in  the  said  sixth  plea 
in  that  behalf  mentioned,  the  said  agreement  and  assignment  therein  men- 
tioned was  made  in  France,  between  the  said  M.  Duchatel,  the  said  secre- 
tary of  state  of  the  said  King  of  the  French,  duly  authorized  in  that 
behalf,  and  Daguerre  and  Niepce,  so  then  being  subjects  of  that  kingdom 
and  resident  therein,  in  manner  and  form  as  in  the  said  sixth  plea  men- 
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tioned ;  that  by  virtue  of  such  agreement  and  of  the  laws  of  the  said 
kingdom  of  France,  the  invention  in  the  declaration  mentioned  thereupon 
then  became  and  was  the  property  of  the  said  King  of  the  French,  in  right 
of  his  crown,  subject  to  the  said  provision  for  making  void  the  said  agree- 
ment, and  remained  and  continued  the  property  of  the  said  King  of  the 
French,  in  right  of  his  crown,  until  and  at  the  several  times  of  the  mak- 
ing of  the  said  letters-patent,  and  of  the  publication  and  dedication  of  the 
said  invention  hereinafter  mentioned ;  that  the  said  secretary  of  state  of 
the  said  King  of  the  French  having  demanded  the  said  pensions,  and  pre- 
sented the  said  bill  to  the  said  chamber  of  deputies,  and  the  said  bill  hav- 
ing passed  the  said  chambers  of  peers  and  deputies,  and  received  the 
assent  of  the  said  King  of  the  French,  in  manner  and  form  as  in  the  said 
sixth  plea  alleged,  the  said  bill  thereupon  then  became  and  was,  and  still 
•1101    remained,  a  law  of  the  *said  kingdom  of  France:  and,  by  reason 
of  the  premises,  the  said  King  of  the  French,  by  the  laws  of  the 
said  kingdom,  upon  the  passing  of  the  said  bill  into  a  law,  became  and 
was  entitled,  in  right  of  his  crown,  to  publish,  bestow,  and  dedicate  the 
said  invention,  and  the  right  of  using,  practising,  and  vending  the  same, 
and  to  grant  such  license,  permission,  and  authority  as  thereinafter  men- 
tioned to  have  been  done  by  him,  and  so  remained  and  continued  until 
and  at  the  several  times  thereinafter  mentioned ;  that  the  said  King  of  the 
French  being  so  possessed  of  the  said  invention,  and  so  entitled  as  afore- 
said, he  the  said  king,  in  right  of  his  crown,  after  the  making  of  the  said 
agreement  and  assignment,  and  the  passing  of  the  said  bill  into  a  law  as 
aforesaid,  and  long  before  the  making  of  the  said  assignment  from  Berry 
to  the  plaintiff,  to  wit,  on  the  19th  of  August,  1839,  in  the  said  kingdom 
of  France,  openly  published  and  made  known  the  said  invention,  and  the 
manner  of  performing  the  same,  to  the  people  of  France,  for  the  use  and 
benefit  of  that  people,  and  of  all  other  nations  and  people  in  the  world, 
and  openly  and  publicly  bestowed  and  dedicated  the  said  invention,  and 
the  right  of  using,  practising,  and  vending  the  same,  as  a  free  gift  and 
benefaction  upon,  to,  and  for  the  use  of  all  mankind,  without  limitation  or 
restriction,  and  gave,  published,  and  granted  his  full  and  free  and  royal 
license,  permission,  and  authority,  to  all  persons  whatsoever,  in  any  nation, 
to  use,  practise,  and  vend  the  saiJ  invention  at  their  free  will  and  plea- 
sure ;  whereby,  according  to  the  laws  of  France,  the  defendants  then 
became  and  were,  and  ever  since  had  been,  entitled  to  use,  exercise,  and 
vend  the  said  invention  in  any  country  or  place,  at  their  free  will  and  plea- 
sure, without  the  leave  or  license  or  hindrance  of  Daguerre  and  Niepce, 
or  either  of  them,  or  of  any  of  their  agents,  or  any  of  the  assigns  of  them 

•1111    or  t*ie*r  a&ents  >  wnerefore,  the  defendants,  at  the  said  *times  when, 
&c.,  committed  the  supposed  grievances  in  the  declaration  men- 
tioned, as  they  lawfully  might  for  the  causes  aforesaid — verification. 

Demurrer  to  the  seventh  plea,  assigning  causes  substantially  the  same 
as  those  assigned  in  the  demurrer  to  the  fifth  plea.  Joinder. 
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Tenth  plea — that  the  title  and  description  of  the  invention  in  the  decla- 
ration mentioned,  was  and  is  expressed  in  the  said  letters-patent  in  the 
words  following,  and  in  no  other  manner ;  (that  is  to  say,)  "  A  new  or 
improved  method  of  obtaining  the  spontaneous  reproduction  of  all  the 
images  received  in  the  focus  of  the  camera  obscura and  that  therefore 
the  said  letters-patent  had  been  and  were  void  in  law — verification. 

Demurrer  to  the  tenth  plea,  assigning  for  causes — that  it  neither  traversed 
nor  confessed  and  avoided  any  material  allegation  in  the  declaration — 
that  it  confessed  the  causes  of  action  in  the  declaration  alleged,  and  every 
part  thereof,  without  in  any  way  avoiding  the  same,  or  alleging  any  mat- 
ter or  thing  whatsoever  in  excuse,  justification,  or  discharge  of  the  acts 
and  grievances  in  the  declaration  alleged,  and  in  and  by  that  plea  admitted 
to  have  been  committed  by  the  defendants — that  it  was  insufficient,  in 
this,  to  wit,  that  it  was  an  argumentative  denial  that  the  invention  was 
the  subject-matter  of  letters-patent — that  it  nowhere  appeared  in  or  by 
that  plea,  nor  could  it  be  inferred  therefrom  with  sufficient  or  any  cer- 
tainty, what  was  the  invention  for  which  the  said  letters-patent  were 
granted — that  it  was  circuitous  and  argumentative,  in  this,  to  wit,  that  if 
it  at  all  answered  the  matters  in  the  declaration  contained  and  alleged,  it 
did  so  by  a  circuitous  and  argumentative  denial  of  the  sufficiency  of  the 
specification  in  the  declaration  alleged  to  have  been  enrolled,  and  of  Ber- 
ry's compliance  with  the  proviso  in  that  behalf  in  the  said  letters-patent 
contained — that,  being  virtually  a  traverse,  *the  plea  ought  to  r«H2 
have  concluded  to  the  country,  and  not  with  a  verification — that  it 
tended  to  an  immaterial  issue,  neither  traversing  any  material  allegation 
of  the  declaration,  nor  stating  any  fact  upon  which  a  material  traverse 
could  be  taken — that  it  was  double,  uncertain,  dubious,  and  ambiguous, 
and  also  argumentative  and  circuitous,  and  tended  to  delay  the  issue,  in 
that  it  did  not  in  any  wise  thereby  or  therefrom  appear  whether  it  was 
intended  therein  and  thereby  to  deny  the  sufficiency  of  the  specification 
in  the  declaration  alleged  to  have  been  enrolled,  and  of  Berry's  compli- 
ance with  the  proviso  in  that  behalf  in  the  said  letters-patent  contained, 
or  to  deny  the  correspondency  of  the  title  and  the  invention  thereby  and 
thereunder  described,  claimed,. and  granted,  with  the  said  specification 
and  the  invention  therein  and  thereby  described  and  claimed,  or  to  deny 
both  of  the  last- mentioned  propositions,  or  to  allege  or  deny  some  other, 
and,  if  so,  what  matter  or  thing ;  and  that,  if  it  was  intended  in  and  by 
that  plea  to  deny  either  of  the  two  last-mentioned  propositions,  then  such 
denial  should  have  been  made  by  an  appropriate  traverse,  concluding  to 
the  country,  and  whereupon  issue  might  have  been  taken— that,  if  it  was 
intended  in  and  by  the  plea  to  deny  both  of  the  two  last-mentioned  pro- 
positions, then  it  was  double,  as  offering  two  several  answers  to  the  causes 
of  action  in  the  declaration  alleged — that  it  was  uncertain,  dubious,  and 
ambiguous,  in  this,  moreover,  that  it  did  not  in  or  by  the  plea  appear,  nor 
was  it  possible  with  sufficient  or  any  certainty  to  infer  or  collect  therefrom, 
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whether  it  was  intended  therein  or  thereby  to  deny  some  material  allega- 
tion of  the  declaration,  and,  if  any,  what,  or  whether  it  was  intended  to 
allege  new  matter  in  avoidance  of  the  causes  of  action  in  the  declaration 
stated,  and,  if  so,  what  new  matter,  or  whether  it  was  intended  to  raise  a 
*1 1 31  <luestion  °f  fac*  to  be  tried  by  a  jury,  and,  if  so,  what  'question, 
or  a  question  of  law  to  be  determined  by  the  court,  and,  if  so, 
what  question,  &c.  Joinder. 

The  demurrers  came  on  for  argument  in  Easter  term  last. 

Sir  T.  Wilde,  Serjt.,  (with  whom  were  Ogle  and  Webster,)  in  support  of 
the  demurrers.  The  fifth  plea  in  substance  states  that  one  Daguerre  was 
the  true  and  first  inventor  of  the  invention  the  infringement  of  which  is 
complained  of,  that  he  and  one  Niepce  used,  exercised,  and  practised  the 
same  in  a  foreign  country,  to  wit,  in  France,  that  Daguerre  and  Niepce 
were  aliens  born  and  resident  in  France,  that  they  employed  Berry,  as 
their  agent,  to  procure  the  letters-patent  in  the  declaration  mentioned, 
that,  in  order  to  enable  him  to  obtain  the  letters-patent,  Daguerre  and 
Niepce  communicated  to  Berry  the  nature  and  particulars  of  the  invention 
and  in  what  manner  the  same  was  to  be  performed,  that  Berry  was  no 
otherwise  the  true  and  first  inventor  than  by  having  such  communication 
made  to  him  as  aforesaid,  and  by  his  being  the  first  person  in  the  United 
Kingdom  who  acquired  or  brought  in  or  into  the  same  the  knowledge  of 
the  said  invention  and  the  manner  of  performing  the  same,  and  that  Berry 
obtained  the  letters-patent  and  held  the  same  in  trust  for  Daguerre  and 
Niepce,  so  being  such  aliens,  and  not  for  his  own  use  or  benefit.  The 
plea  is  a  mere  argumentative  traverse  of  the  allegation  that  Berry  was  the 
true  and  first  inventor,  which  is  a  material  and  indispensable  allegation. 
[Erle,  J.  The  first  introducer  of  a  new  manufacture  into  the  kingddm, 
is  an  inventor  within  the  statute  of  James.  The  question  is,  whether  an 
alien  is  within  the  rule.]  According  to  the  special  circumstances,  an  in* 
troducer  may  or  may  not  be  an  inventor  within  the  statute.  The  plea  is 
open  to  the  same  remark,  in  so  far  as  it  is  designed  to  raise  the  question 
of  novelty.    Another  defence  intended  to  be  presented  by  this  plea  is, 

•1141  *^a*  a  *Pa*en*  cann°t  be  obtained  by  one  person  in  trust  for 
another.  A  further  defence  presented  is,  that  it  cannot  be  obtained 
in  trust  for  an  alien.  Each  of  these  might  and  ought  to  have  formed  the 
subject  of  a  distinct  plea,  each  raising  a  separate  and  distinct  defence, 
and  not  being  a  mere  combination  of  facts  together  amounting  to  one 
single  defence.  The  plea,  therefore,  is  argumentative  and  multifarious: 
and,  as  it  traverses  matter  alleged  in  the  declaration  or  necessarily  im- 
plied, and  introduces  no  new  matter,  it  should  have  concluded  to  the 
country,  and  not  with  a  verification.  There  is  no  authority  for  saying  that 
a  patent  may  not  be  held  in  trust :  and  the  circumstance  of  the  cestui  que 
trust  being  an  alien  can  make  no  difference.  The  point  whether  a  patent 
was  absolutely  void  by  reason  of  its  being  held  in  trust  for  an  alien  enemy, 
was  raised  at  nisi  prius  in  the  case  of  Bloxam  v.  Elsee,  1  C.  &  P.  558, 
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R.  &  M.  187,  and  reserved  by  Abbott,  C.  J. ;  but  the  decision  of  the 
court  ultimately  turned  upon  another  point.(a)  In  the  case  of  an  alien 
enemy,  the  law  intercepts  his  remedy  pending  hostilities,  or,  it  may  be, 
avoids  the  contract :  but  the  like  disability  does  not  attach  to  the  subjects 
of  a  foreign  state  in  amity  with  this  country.  [Cresswell,  J.  The 
crown  may  grant  a  license  to  an  alien  to  hold  lands. (b)]  A  very  large 
proportion  of  the  inventions  for  which  patents  are  'obtained  in  r,^- 
this  country,  are  brought  to  perfection  by  means  of  the  capital  of 
third  persons.  Neither  the  interest  of  the  public,  nor  any  principle  of  com- 
mon law  or  decided  case,  is  at  all  opposed  to  the  vesting  of  an  interest  in  a 
patent  m  trust  for  a  third  person,  even  though  an  alien.  Some  of  the  most 
valuable  patent  rights  now  in  existence  are  the  property  of  Americans.  The 
circumstance  of  the  invention  being  well  known  and  in  common  use  in  a 
foreign  country,  is  no  bar  to  the  validity  of  a  patent  here :  the  man  who 
first  makes  it  known  within  this  realm  is  the  true  and  first  inventor  within 
the  statute  of  James.  In  Edgeberry  v.  Stephens,  2  Salk.  447,  it  was  agreed 
by  Holt,  C.  J.,  and  Pollexfen,  J.,  that  "  a  grant  of  a  monopoly  may  be 
to  the  first  inventor  by  the  2  Jac.  1 ;  and,  if  the  invention  be  new  in  Eng- 
land, a  patent  may  be  granted,  though  the  thing  was  practised  beyond 
sea  before ;  for,  the  statute  speaks  of  new  manufactures  within  this  realm ; 
so  that,  if  they  be  new  here,  it  is  within  the  statute  ;  for,  the  act  intended 
to  encourage  new  devices  useful  to  the  kingdom,  and  whether  learned  by 
travel  or  by  study,  it  is  the  same  thing."  The  invention  which  was  the 
subject  of  the  patent  in  Stead  v.  Williams,  7  M.  &  G.  818,  8  Scott,  N.  R. 
449,  was  proved  to  have  been  previously  put  in  practice  in  Russia :  and 
galvanized  iron,  which  was  the  subject  of  the  patent  in  Patteson  v.  Hoi- 
Utnd,(c)  was  proved  to  have  been  for  some  years  in  use  in  France.  The 
Case  of  Monopolies— Darcy  v.  Allin,  11  Co.  Rep.  84  (rf)— and  the  statute 
5-G.  2,  c.  8,  for  extending  the  term  of  Lombe's  patent  «  for  discovering 
and  introducing  the  arts  of  making  and  working  the  three  capital  Italian 
engines  for  making  organzine  silk,"  and  "for  preserving  the  invention  for 
the  benefit  of  this  kingdom,"  'show  that  the  law  gives  as  much  r»116 
effect  to  the  introduction  as  to  the  invention  of  a  new  manufacture. 

Many  of  the  foregoing  remarks  apply  equally  to  the  sixth  and  seventh 
pleas.  The  sixth  plea  in  substance  states,  that,  prior  to  the  grant  of  these 
letters-patent,  the  original  inventor  assigned  the  benefit  of  his  invention 
to  the  King  of  the  French ;  and  it  is  assumed  "that  he  is  thereby  estopped 

(a)  See  C  B.  &  C.  169,  9D.&R  215. 

(4)  By  the  4th  section  of  the  7  &  8  Vict.  c.  56,  (which  received  die  royal  assent  on  the  6th 
fust,  1844,)  it  is  enacted,  "  that,  from  and  after  the  passing  of  this  act,  every  alien,  be- 
subject  of  a  friendly  statt*,  shall  and  may  take  and  hold,  by  purchase,  gift,  bequest. 
,  or  otherwise,  every  speoies  of  personal  property  except  chattels  real,  as  fully 
effectually,  to  all  intents  and  purposes,  and  with  die  same  rights,  remedies,  exemptions, 
privileges,  aud  capacities,  as  if  he  were  a  natural-born  subject  of  die  United  Kingdom."  As 
to  the  previous  state  of  the  law  widi  respect  to  the  capacity  of  aliens  to  hold  chattels  real,  see 
RtP*  v.  Ltvemere,  1  Wms.  Seund.  1,  and  notes  thereto:  and  see  post,  p.  126,  n.(a). 
U)  In  C.  P.,  now  (T.  V.  1847,)  standing  for  judgment 

(rf)  (Set  out,  1  Webster,  P.  C.  1,)  Noy,  178,  (set  out,  1  Webster,  P.  C.  5;  cited,  ib.  29. 411.) 
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from  the  exclusive  right  to  practise  it  in  this  country.  How  can  a  patent 
granted  to  the  first  introducer  of  a  new  manufacture  into  England  be 
affected  by  any  contract  the  party  may  have  entered  into  in  a  foreign 
country?  Do  the  facts  stated  in  this  plea  in  any  degree  detract  from  the 
benefits  that  may  be  supposed  to  result  to  the  commerce  of  this  country 
from  the  introduction  of  the  invention  ?  When  a  patent  is  granted  here 
for  the  introduction  of  a  new  manufacture  from  abroad,  does  the  merit  of 
the  introducer  depend  upon  whether  the  invention  is  the  subject-matter 
of  a  patent  in  the  foreign  country,  or  is  it  open  to  all  its  subjects  ?  Is  the 
foundation  of  the  objection  to  this  patent,  that  the  party  on  whose  behalf 
it  has  been  obtained,  is  acting  in  contravention  of  his  contract  with  Louis 
Philippe  ?  Would  that  avoid  the  patent  ?  Clearly  not.  The  court  can- 
not take  notice  of  the  instrument  executed  abroad.  The  only  substantial 
difference  between  the  sixth  and  the  seventh  pleas  is,  that  the  latter  alleges 
that  Louis  Philippe,  after  the  assignment  to  him  of  the  invention  in  ques- 
tion, openly  and  publicly  dedicated  and  made  it  known  to  all  the  world. 
Whatever  may  be  the  effect  of  such  dedication  in  France,  no  right  can 
accrue  therefrom  to  the  defendants  in  this  country. 

With  respect  to  the  tenth  plea,  it  will  be  contended  on  the  part  of  the 
defendants  that  the  title  of  the  letters-patent  is,  upon  the  face  of  it,  bad 
for  ambiguity.  The  patent  is  for  «  a  new  or  improved  method  of  obtain- 
*1171  in%  8PontaneoU8  reproduction  of  all  the  images  received  in 
the  focus  of  the  camera  obscura that  is,  their  reproduction  by  a 
new  or  improved  method.  If  the  method  of  reproduction  be  new  and  not 
an  improvement,  or  an  improvement  but  not  new,  the  patent  would  clearly 
be  bad  :  it  must  be  both.  The  court  will  make  every  reasonable  intend- 
ment in  favour  of  the  patent.  Is  the  objection,  that  it  is  called  a  method? 
It  is  not  limited  to  that :  it  is  for  the  reproduction  of  the  images  received 
in  the  focus  of  the  camera  obscura,  by  a  certain  method ;  which  is  the 
most  apt  and  proper  mode  of  expressing  it.  The  title,  therefore,  is  per- 
fectly good  :  Milson  v.  Harford,  8  M.  &  W.  806,  1  Webster,  P.  C.  295; 
Mckels  v.  Haslam,  7  M.  &  Gr.  378,  8  Scott,  N.  R.  97. 

Channell,  Serjt.,  (with  whom  were  W.  R.  Grove  and  J.  Brown,)  contrb. 
By  the  fifth  section  of  the  21  Jac.  1,  c.  3,  it  is  declared  and  enacted, 
"that  any  declaration  before-mentioned  (a)  shall  not  extend  to  any  letters- 
patent  and  grants  of  privilege,  for  the  term  of  one  and  twenty  years,  or 
under,  theretofore  made,  of  the  sole  working  or  making  of  any  manner 
of  new  manufacture  within  this  realm,  to  the  first  and  true  inventor  or 
inventors  of  such  manufactures,  which  others,  at  the  time  of  the  making 
of  such  letters-patent  and  grants,  did  not  use,  so  they  be  not  contrary  to 
the  law,  nor  mischievous  to  the  state,  by  raising  the  prices  of  commodities 
at  home,  or  hurt  to  trade,  or  generally  inconvenient,  but  that  the  same 
shall  be  of  such  force  as  they  were  or  should  be  if  this  act  had  not  been 
made,  and  of  none  other :  and,  if  the  same  were  made  for  more  than  one 

(a)  In  section  1. 
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and  twenty  years,  that  then  the  same,  for  the  term  of  one  and  twenty 
years  only,  to  be  accounted  from  the  date  of  the  *first  letters-patent  ri» j 
and  grants  thereof  made,  shall  be  of  such  force  as  they  were  or 
should  have  been  if  the  same  had  been  made  but  for  the  term  of  one  and 
twenty  years  only,  and  as  if  this  act  had  never  been  had  or  made,  and  of 
none  other."  And  the  sixth  section  declares  and  enacts,  "that  any  de- 
claration before-mentioned  shall  not  extend  to  any  letters-patent  and  grants 
of  privilege  for  the  term  of  fourteen  years,  or  under,  thereafter  to  be  made, 
of  the  sole  working  or  making  of  any  manner  of  new  manufactures  within 
this  realm,  to  the  true  and  first  inventor  and  inventors  of  such  manufactures, 
which  others,  at  the  time  of  making  such  letters-patent  and  grants,  shall 
not  use,  so  as  also  they  be  not  contrary  to  the  law,  nor  mischievous  to  the 
state,  by  raising  prices  of  commodities  at  home,  or  hurt  of  trade,  or  gene- 
rally inconvenient ;  the  said  fourteen  years  to  be  accounted  from  the  date 
of  the  first  letters-patent,  or  grants  of  such  privilege,  hereafter  to  be  made, 
but  that  the  same  shall  be  of  such  force  as  they  should  be  if  this  act  had 
never  been  made,  and  of  none  other."  The  plaintiff  here,  upon  the  face 
of  his  declaration,  brings  himself  within  the  words  of  the  statute,  alleging 
himself,  generally,  to  be  the  true  and  first  inventor.  But,  taking  the  de- 
claration and  the  fifth  plea  together,  it  appears  that  Berry  is  not  the  true 
and  first  inventor  in  the  literal  sense  of  the  words,  but  that  he  claims  to 
be  an  importer  or  introducer  of  the  invention  in  such  a  sense  as  to  entitle 
him,  within  the  statute,  as  explained  by  the  decided  cases,  to  call  him- 
self an  inventor.  Assuming,  then,  that  a  first  importer  of  a  new  manu- 
facture may  take  out  a  patent  in  this  country  as  an  inventor,  and  may 
declare  in  this  general  form,  the  cases  would  seem  to  show  that  he  must 
at  least  be  a  meritorious  importer.  The  substance  of  the  fifth  plea  is,  that 
Daguerre  was  the  inventor,  that  he  and  one  Niepce  practised  the  invention 
in  France,  and  that,  they  being  'aliens,  the  patent  was  taken  out  r*u9 
by  Berry  in  trust  for  them.  The  merit  of  the  invention  belongs  '■ 
to  Daguerre,  and  not  to  Berry,  the  patentee.  The  case  of  Edgeberry  v. 
Stephens  by  no  means  excludes  the  notion  that  merit  is  in  some  degree  the 
foundation  of  the  grant.  Lord  Chief  Justice  Eyre,  in  Boulton  v.  Bully 
2  H.  Blac.  491,  speaks  of  that  case  as  having  established  "that  the  first 
introducer  of  an  invention  practised  beyond  sea  shall  be  deemed  the  first 
inventor."  And  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  court 
in  Chappell  v.  Purday,  13  M.  &.  W.  318,  says :  «  Under  the  stat.  21  Jac.  1, 
c.  3,  against  monopolies,  the  sixth  section,  which  leaves  as  they  stood  at 
common  law  all  the  letters-patent  for  fourteen  years,  of  new  manufacture, 
granted  to  the  first  inventors,  it  has  been  decided  that  an  importer  is  within 
the  clause,  and,  if  the  manufacture  be  new  in  the  realm,  he  is  an  inven- 
tor, and  may  have  a  patent,  "(a)   In  the  case  of  The  Clothworkers  of 

(a)  u Though,"  adds  his  lordship,  "he  is  not  the  assignee  of  the  foreign  inventor,  and 
though  he  may  be  a  foreigner  hwuelf,  if  the  crown  chooses  to  grant  him  a  patent  The  au- 
thority for  this  is  to  be  found  in  Edgeberry  v.  Stephen*" 
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Ipswich,  Godbolt,  252,  in  the  12  Jac.  1,  it  was  resolved,  that,  « if  a  man 
hath  brought  in  a  new  invention  and  a  new  trade  within  the  kingdom,  in 
peril  of  his  life,  and  consumption  of  his  estate  or  stock,  &c.,  or,  if  a  man 
hath  made  a  new  discovery  of  any  thing;  in  such  cases,  the  king,  of  his 
grace  and  favour,  in  recompense  of  his  costs  and  travail,  may  grant  by 
charter  unto  him  that  he  only  shall  use  such  a  trade  or  trafique  for  a  cer- 
tain time,  because  at  first  the  people  of  the  kingdom  are  ignorant,  and 
have  not  the  knowledge  or  skill  to  use  it."  At  common  law,  the  king 
could  not  grant  a  monopoly,  except  for  an  adequate  consideration ;  which 
•1201    consideration  was,  merit  in  the  grantee,  and  utility  to  *the  public. 

[Cresswell,  J.  If  a  foreigner  communicates  to  an  Englishman 
some  useful  invention  known  only  abroad,  the  latter  may  take  out  a  patent 
for  it  here :  but  what  merit  does  he  possess  to  entitle  him  to  the  grant  ?] 
In  that  case,  the  disclosure  of  the  invention  would  have  been  made  to  the 
patentee  for  his  own  personal  benefit.  In  the  present  case,  however,  Berry 
is  neither  an  inventor  nor  an  importer.  He  has  no  interest  in  the  subject- 
matter  of  the  patent.  He  is  a  mere  agent.  Assuming,  though  the  point 
has  never  been  solemnly  determined,  that  a  grant  of  a  patent  to  a  foreigner 
would  be  good,  it  ought  to  be  taken  out  in  the  name  of  the  party  really 
interested.  Formerly,  a  party  petitioning  for  a  patent  was  required  to  file 
an  affidavit  that  he  was  the  true  and  first  inventor  of  the  invention  within 
the  kingdom,  and  that  the  same  was  not  in  use  by  any  other  person  or 
persons  therein,  to  the  best  of  his  knowledge  and  belief.  The  statute 
5  &  6  W.  4,  c.  62,  s.  11,  has  now  substituted  a  declaration  for  the  affida- 
vit :(<x)  but  still  the  public  have  a  right  to  the  security  of  this  solemn  de- 
claration by  the  party  taking  out  the  patent,  that  he  is  the  true  and  first 
inventor.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court  in  Crave 
v.  Price,  4  M.  &  G.  680,  5  Scott,  N.  R.  338,(6)  observing  upon  Darcy  v. 
Mlin,  11  Co.  Rep.  84,(c)  says:  "The  case  of  monopolies  states  the  law 
to  be,  that,  where  a  man,  by  his  own  charge  or  industry,  or  by  his  own 
wit  or  invention,  brings  a  new  trade  into  the  realm,  or  any  engine  tender- 
ing to  the  furtherance  of  a  trade,  that  never  was  used  before,  and  that  was 
for  the  good  of  the  realm,  the  king  may  grant  him  the  monopoly  of  a 
•1211   patent  f°ra  reasonable  time."  It  is 'submitted,  therefore,  that  Berry 

was  not  a  meritorious  importer  of  this  invention,  and,  consequently, 
not  an  inventor  within  the  meaning  of  the  statute ;  and  that,  if  Berry  and 
Daguerre  and  Niepce  are  to  be  identified  in  interest,  the  patent  is  open  to 
the  objection  that  it  was  not  taken  out  by  and  in  the  name  of  the  true 
inventor.  Then,  if  this  be  taken  to  be  a  plea  simply  traversing  that  Berry 
was  the  true  and  first  inventor  of  the  invention  in  the  declaration  men- 
tioned, it  would  undoubtedly  have  been  bad  for  argumentativeness.  But 
the  plea  does  not,  in  direct  terms,  deny  that  Berry  was  the  true  and  first 

(a)  See  the  form,  Webster  on  Patents,  p.  G7. 
(6)  Set  out,  1  Webster,  P.  C.  393. 

(c)  (Set  out,  I  Webster,  P.  C.  1.)  Noy,  178,  (set  out,  I  Webster,  P.  C.  4;  cited,  ib.  29, 411.) 
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inventor.  The  declaration  not  showing  that  Berry  derived  his  knowledge 
by  means  of  a  communication  from  a  foreigner,  but  alleging  generally  that 
Berry  was  the  true  and  first  inventor,  the  plea  gives  colour  to  that  state- 
ment, and  proceeds  to  show,  that,  though  possessed  of  the  information  by 
means  of  a  communication  from  abroad,  and  so  in  one  sense  an  inventor, 
yet  that  the  patent  was  not  taken  out  by  Berry  for  his  own  benefit,  but 
for  that  of  a  third  person,  a  foreigner,  whose  name  was  not  disclosed. 
[Tindal,  C.  J.  You  might  have  concluded  with  a  special  traverse — 
without  this  that  the  said  Miles  Berry  was  the  true  and  first  inventor  of  the 
invention  in  the  declaration  mentioned.]  That  would  have  put  in  issue 
the  invention  only. 

With  regard  to  the  sixth  and  seventh  pleas,  it  is  not  meant  to  be  con- 
tended that  the  law  of  France  has  any  extra-territorial  operation.  In 
Chappell  v.  Purday,  14  M.  &  W.  303,  it  was  held  that  a  foreign  author, 
residing  abroad,  who  composes  and  publishes  his  work  abroad,  has  not, 
at  common  law,  or  under  the  statutes  8  Ann.  c.  19,  and  54  G.  3,  c.  136, 
any  copyright  in  this  country;  and  therefore  a  person  to  whom  he 
transfers  abroad,  by  an  instrument  not  under  seal — but  which  is  valid 
•according  to  the  law  of  that  country — the  copyright  of  the  r*i22 
work  in  England,  has  no  right  of  action  against  a  British  subject 
who  afterwards  publishes  the  work  in  England.  Here,  the  patent  is  taken 
out  by  Berry  as  agent  for  Daguerre  and  Nicpce,  for  an  invention,  their 
interest  in  which  they  had  previously  assigned  for  a  valuable  consideration 
to  a  third  person.  Such  a  person  clearly  has  not  that  degree  of  interest 
in  the  subject-matter  as  will  enable  him  to  sustain  a  patent.  [Tindal, 
C.  J.  A  man  may  take  out  a  patent  in  this  country  and  in  France  also 
for  the  same  invention.  What  more  have  these  parties  done  ?]  The  in- 
ventor having  received  a  valuable  consideration  for  the  entire  abandon- 
ment of  the  benefit  of  his  discovery  to  all  the  world,  he  can  no  more  be 
permitted  to  set  up  an  exclusive  privilege  in  this  country  than  he  could 
in  France.  Suppose,  instead  of  disposing  of  the  invention  to  the  King  of 
the  French,  Daguerre  and  Niepce  had  sold  it  to  an  Englishman,  and  had 
afterwards  taken  out  a  patent  in  this  country;  could  they  have  restrained 
their  vendee  from  the  use  of  the  invention  here  ?  [Tindal,  C.  J.  If  the 
assignment  made  by  Daguerre  and  Niepce  to  the  King  of  the  French  was 
such  as  to  preclude  them  from  taking  out  a  patent  in  England,  that  might 
be  a  good  answer.  That,  however,  does  not  appear  to  be  the  case.]  In 
pleading  the  law  of  a  foreign  country,  it  is  pleaded  as  matter  of  fact ;  and, 
in  pleading  matter  of  fact,  the  party  pleading  is  not  bound  to  show  how 
the  effect  he  relies  on  is  brought  about.(a)  The  sixth  plea  contains  a 
positive  allegation  that  the  invention  in  question  is  no  longer  the  property 
of  the  original  inventors :  and  the  seventh  plea  places  the  defend-  r»i23 
ant  pretty  much  in  the  'situation  of  a  licensee  of  the  King  of  the 

(a)  Except  where  the  legal  character  of  the  effect  produced,  depends  upon  the  nature  of 
the  instrument  by  which  it  is  produced.    And  see  3  M.  &  G.  780,  n. 
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French ;  alleging  not  only  a  complete  and  entire  publication,  but  a  general 
license  on  the  part  of  an  individual  who  has  acquired  the  sole  property  in 
the  invention,  authorizing  all  the  world  to  use  it.  If  such  a  license  can 
be  pleaded  at  all,  the  seventh  plea  is  properly  framed  to  set  it  up. 

The  tenth  plea  was  intended  to  raise  the  question  of  the  validity  of  the 
patent  as  depending  on  its  title.  The  patentee  might  have  been  entitled 
to  a  patent  for  a  new  method  of  producing  a  known  manufacture,  or  for  an 
improvement  therein :  but  the  title  should  show  with  reasonable  precision 
whether  the  patent  is  taken  out  for  a  new  manufacture,  or  merely  for  a 
new  or  an  improved  method  of  producing  known  results — whether  the 
patentee  means  to  claim  entire  novelty  for  his  invention,  or  to  limit  his 
claim  to  some  improvement  in  an  old  method,  (a)  [Cresswell,  J.  If 
part  of  the  method  be  new,  so  as  to  produce  a  result  that  as  a  whole  is 
new,  surely  it  may  be  called  a  new  or  improved  method.  If  the  method 
be  altogether  new,  may  it  not  be  properly  called  an  improved  method  ? 
They  seem  to  be  convertible  terms.] 

Sir  T.  Wilde,  Serjt.,  in  reply.  The  argument  in  support  of  the  fifth 
plea  amounts  to  this,  that  Berry,  though  the  person  who  first  introduced  a 
new  manufacture  into  this  country,  is  not  a  meritorious  inventor  within 
the  statute  21  Jac.  1,  c.  3.  It  is  but  an  argumentative  traverse  of  the 
allegation  in  the  declaration  that  Berry  was  the  true  and  first  inventor. 
[Erle,  J.  The  argument  of  my  brother  Channell  is,  that  this  plea  is  not 
a  traverse  of  the  allegation  that  Berry  was  the  true  and  first  inventor, 
because  he  is,  in  a  certain  sense,  an  inventor;  but  that  it  confesses  the  in- 
•1241  venti°n>  and  *  avoids  it,  by  showing  circumstances  whence  it  is 
sought  to  be  inferred  that  Berry  is  not  a  meritorious  inventor.] 
The  same  sort  of  argumentative  traverse  was  attempted  in  Muntz  v.  Foster, 
6  M.  &  G.  734,  7  Scott,  N.  R.  471,  1  D.  &  L.  737,  and  Stocker  v. 
Warner,  ante,  vol.  i.,  p.  148,  as  to  other  branches  of  the  declaration.  In 
the  former,  the  declaration — setting  out  the  letters-patent,  with  the  usual 
proviso,  « that,  if  the  grantee  should  not  particularly  describe  and  ascer- 
tain the  nature  of  his  invention  and  in  what  manner  the  same  was  to  be 
performed,  by  an  instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  the  high  court  of  Chancery  within  six 
calendar  months  next  and  immediately  after  the  date  of  the  said  letters- 
patent,  then  those  letters-patent,  and  all  liberties  and  advantages  whatso- 
ever thereby  granted,  should  utterly  cease,  determine,  and  become  void" 
— averred  that  the  plaintiff  did,  in  pursuance  of  the  said  proviso,  and  of 
the  said  letters-patent,  by  an  instrument  in  writing  under  his  hand  and 
seal,  particularly  describe  and  ascertain  the  nature  of  his  said  invention, 
and  in  what  manner  the  same  was  to  be  and  might  be  performed,  and 
afterwards,  and  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters-patent,  cause  the  said  instrument  in  writing  to 
be  enrolled  in  Chancery.    The  defendant,  in  his  sixth  plea,  after  stating 

(a)  See  Cook  v.  Peare,  13  L.  Jn  N.  &,  Q.  B.  189. 
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the  above  proviso,  averred  that  the  plaintiff  caused  to  be  enrolled  in  Chan- 
eery  a  certain  instrument  in  writing  in  the  words,  and  to  the  effect,  follow- 
ing— setting  it  out  in  hac  verba — and  that  the  plaintiff  caused  to  be  en- 
rolled in  Chancery,  within  six  months,  &c.,  no  instrument  in  writing  other 
than  and  except  the  said  instrument  in  writing  thereinbefore  set  forth  and 
contained,  whereby  and  by  reason  of  the  premises  the  said  *letters-  r*]05 
patent  in  the  declaration  mentioned  ceased  and  determined,  and  " 
became  and  were  of  no  force  and  effect — concluding  with  a  verification. 
And  this  plea  was  held  bad,  on  special  demurrer,  as  being  an  argumenta- 
tive traverse  of  the  enrolment  alleged  in  the  declaration.  So  in  Stocker  v. 
Warner,  to  a  declaration  in  case  by  A.  against  B.,  for  the  infringement 
of  a  patent  for  "improvements  in  pumps,"  setting  out  the  grant  of  the 
letters-patent  to  A.  in  1837,  and  a  disclaimer  of  part  of  the  specification 
in  1844,  and  charging  a  subsequent  making  and  vending,  of  A.'s  in- 
vention by  B.,  B.  pleaded,  that,  after  the  making  of  the  letters-patent, 
and  before  the  disclaimer,  C.  obtained  a  patent  for  "improvements  in 
water-closets  and  stuffing-boxes  applicable  to  pumps  and  cocks;"  that, 
after  the  grant  of  the  letters-patent  to  C,  and  before  A.'s  disclaimer,  C. 
granted  a  license  to  B.  to  make,  use,  &c,  his  invention,  so  far  as  the 
same  was  applicable  to  stuffing-boxes  applicable  to  pumps;  that  B.  had 
made  and  sold  divers  large  quantities  of  pumps  under  the  said  license, 
and  that  the  grievances  in  the  declaration  were  the  making,  using,  &c, 
as  aforesaid,  the  said  improvements  in  pumps,  for  which  the  said  letters- 
patent  had  been  granted  to  C,  and  the  said  license  granted  to  B. :  and 
the  plea  was  held  bad,  for  not  sufficiently  confessing  and  avoiding  the 
matters  charged  in  the  declaration.  The  trouble  and  expense  incurred 
by  the  patentee  in  perfecting  his  invention,  form  no  part  of  the  considera- 
tion for  the  grants  of  the  letters-patent.  This  was  discussed  in  Crane  v. 
Price,  where  Tindal,  C.  J.,  in  delivering  judgment,  observes  that,  "  in 
point  of  law,  the  labour  of  thought,  or  experiments,  and  the  expenditure 
of  money,  are  not  the  essential  grounds  of  consideration  on  which  the 
question  whether  the  invention  is  or  is  not  the  subject-matter  of  a  patent, 
ought  to  depend;  for,  if  the  invention  be  new  and  useful  to  the  public,  it 
is  not  *material  whether  it  be  the  result  of  long  experiments  and  r»i26 
profound  research,  or  whether  by  some  sudden  and  lucky  thought,  *- 
or  mere  accidental  discovery."  It  is  perfectly  clear  that  the  Crown  may, 
if  it  think  fit,  grant  a  patent  to  an  alien,  (a)  But,  assuming  that  Daguerre 
might  in  this  case  have  obtained  a  patent  for  his  invention  in  this  country, 
it  is  contended,  on  behalf  of  the  defendant,  that  this  patent  is  void  because 
it  is  obtained  by  a  trustee,  and  not  by  the  party  beneficially  interested. 
No  authority,  however,  has  been  cited  in  support  of  this  objection.  It  is 
one  that  has  no  foundation  in  reason,  and  one  that  at  all  events  cannot  be 

(a)  As  to  the  right  of  nn  alien  atiuj  to  muintnin  an  action  ujxin  a  contract  in  this  country, 
see  Piiaw  v.  Lav-son,  0  Bingh.  N.  C.  1>0.  8  Scott,  180,  8  Dowl.  P,  C.  57,  and  tho  authorities 
there  cited.    And  see  ant^,  p.  114,  n.  (b). 
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urged  by  a  stranger.  One  who,  on  behalf  of  a  foreigner,  introduces  a 
new  and  useful  manufacture,  may,  upon  every  principle  of  justice,  obtain 
for  him  the  reward  of  his  ingenuity  and  skill.  With  respect  to  the  decla- 
ration substituted  by  the  5  &  6  W.  4,  c.  62,  s.  11,  for  the  affidavit  of  the 
inventor; — that  forms  no  part  of  the  consideration  for  the  grant;  it  is 
merely  required  for  the  satisfaction  of  the  Attorney- General.  The  assign- 
ment to  the  King  of  the  French  in  truth  amounts  to  no  more  than  a  cession 
by  the  inventor  of  the  right  to  complain  of  an  infringement  of  his  inven- 
tion in  that  country.  Separate  patents  are  required  to  secure  an  exclusive 
privilege  in  England,  Scotland,  Ireland,  and  the  colonies:  any  one  of 
these  may  be  parted  with  by  the  patentee,  without  at  all  impairing  his 
title  under  the  others. 

If  the  sixth  plea  is  bad  for  the  reasons  assigned,  the  seventh  is  still 
worse.  Cur.  adv.  vult. 

•1271       *Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

'  The  plaintiff  declared  in  case  for  the  infringement  of  a  patent 
granted  to  Miles  Berry,  of  which  patent  the  plaintiff  was  assignee.  And 
the  questions  before  us  arise  upon  the  fifth,  sixth,  seventh,  and  tenth  pleas 
to  this  declaration. 

The  fifth  plea  states,  in  substance,  that,  before  the  granting  of  the  let- 
ters-patent, one  Daguerre  had  invented  the  new  and  improved  method 
which  was  the  subject  of  the  letters-patent,  and  that  he  and  one  Niepce, 
before  and  at  the  time  of  granting  the  same,  had  knowledge  of,  and  prac- 
tised the  said  invention  in  France  ;  that  Daguerre  and  Niepce  were  aliens 
born  out  of  the  allegiance  of  the  queen,  and  were  at  the  time  resident  and 
domiciled  in  France ;  that  they  retained  and  employed  Miles  Berry,  as 
their  agent,  to  procure  the  letters-patent  to  be  granted  to  him  in  his  own 
name,  but  upon  trust  for  their  use  and  benefit,  and  not  for  himself;  and 
that  he  accepted  such  retainer.  The  plea  then  goes  on  to  state,  that  to 
enable  him  to  obtain  such  letters-patent,  they  communicated  to  him  the 
nature  and  particulars  of  the  said  invention,  and  he  thereupon  introduced 
the  knowledge  of  the  invention  into  the  United  Kingdom,  and  was  the  first 
person  who  brought  it  there  ;  and  the  plea  then  alleges  that «  Miles  Berry  was 
no  otherwise  than  as  aforesaid  the  true  and  first  inventor  of  the  said  inven- 
tion in  the  said  declaration  mentioned."  It  then  states  that  Berry,  being 
a  subject  of  our  lady  the  queen,  under  such  retainer,  obtained  the  letters- 
patent  to  be  granted  to  him  upon  trust  for  Daguerre  and  Niepce,  so  being 
aliens  ano>  resident  and  domiciled  as  aforesaid,  and  not  for  the  use  or 
benefit  of  himself,  and,  until  the  making  of  the  assignment  to  the  plain- 
tiff, had  so  always  held  them;  « wherefore,"  the  plea  concludes,  "the 
letters-patent  are  void." 

*1281       *^ne  P'a*nl^  demurred  specially  to  this  plea ;  but  we  think  it 
. J    unnecessary  to  avert  to  the  causes  assigned  by  him  for  demurrer, 
as  we  think  the  plea  bad  in  substance. 
The  defendants  contended,  that,  upon  the  facts  disclosed  in  this  plea, 
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the  letters-patent  are  void,  upon  one  of  two  grounds,  viz.,  either  that  Berry 
was  not  the  true  and  first  inventor  within  the  meaning  of  the  statute  of 
James ;  or  that  a  patent  taken  out  in  England  by  an  Englishman  in  his 
own  name,  in  trust  for  foreigners  residing  abroad,  is  void  in  law. 

As  to  the  first  objection,  it  was  not  denied,  on  the  part  of  the  defend- 
ants, that  a  person  who  has  learned  an  invention  abroad,  and  imported  it 
into  this  country,  where  it  was  not  used  or  known  before,  is  the  first  and 
true  inventor  within  the  statute.  The  cases  decided  before  the  statute 
prove  that  grants  by  the  crown  to  persons  who  have  brought  any  new  trade 
into  the  realm,  were  good  at  common  law :  see  the  Case  of  Monopolies, 
(Darcy  v.  Allin,  Noy  Rep.  178, 11  Co.  Rep.  84,)  and  the  case  of  The  Cloth- 
workers  of  Ipswich,  Godbolt,  252.  And  the  exception  contained  in  the 
6th  section  of  the  statute,  in  favour  of  grants  of  privilege  for  the  sole  work- 
ing of  any  new  manufacture  within  tbe  realm,  was  made  in  affirmance  of 
the  common  law,  introducing  no  other  alteration  than  the  restriction  in 
point  of  time  for  which  such  grants  might  extend.  And,  further,  the  case 
of  Edgeberry  v.  Stephens,  which  was  decided  long  after  the  statute  was 
passed,  is  an  express  authority  that  the  statute  "  intended  to  encourge  new 
devices  useful  to  the  kingdom ;  and,  whether  learned  by  travel  or  by  study, 
is  the  same  thing." 

But  the  argument  on  the  part  of  the  defendants  has  been,  that  Berry 
was  not  a  person  who  imported  this  invention  into  England,  within  the 
meaning  of  the  statute.  It  was  argued,  that,  to  come  within  the  statute, 
the  *person  who  takes  out  the  patent  should  be  the  meritorious  r*i29 
importer,  not  a  mere  clerk  or  servant  or  agent,  to  whom  the  com- 
munication  was  made  for  any  special  purpose,  by  the  foreign  inventor,  as, 
for  the  purpose  of  enabling  him  to  take  out  the  patent  for  the  benefit  of 
such  foreigner.  No  authority  is  cited  for  such  distinction.  So  far  as  the 
public  are  concerned  in  interest,  no  such  distinction  is  necessary.  Berry 
is  an  Englishman,  to  whom  the  invention  is  communicated  by  a  foreigner 
residing  abroad ;  and  Berry  first  brings  the  invention  into  England,  and 
makes  it  public  there.  So  far,  therefore,  as  relates  to  the  interest  of  the 
public,  Berry  has  all  the  merit  of  the  first  inventor.  If  he  has  been  guilty 
of  any  breach  of  faith  in  his  mode  of  obtaining  the  communication,  or  in 
the  mode  of  using  it  in  England,  he  may  or  may  not  be  made  responsible 
to  his  employers  abroad ;  but  such  misconduct  seems  to  have  no  bearing 
upon  the  question, — as  between  him  and  a  stranger,(a) — whether  the  patent 
is  void  or  valid.  Indeed,  it  appears  upon  the  plea  itself  that  no  fraud 
was  committed  upon  his  employers ;  for,  it  is  expressly  stated  in  the  plea, 
that  he  was  directed  to  take  out  the  patent  in  his  own  name,  in  trust  for 
them,  and  that  in  fact  he  had  so  done,  and  had  held  it  for  a  certain  time 
for  their  benefit. 

The  invalidity  of  the  patent  must  therefore  depend,  if  at  all,  upon  the 

(a)  It  was  not  suggested  that  the  patent  was  invalid  on  the  ground  of  a  deceit  having  been 
practised  on  the  crown  by  the  suppression  of  the  tnt$t. 
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second  ground  of  objection  pointed  out,  viz.  that  it  was  taken  out  by  Berry 
in  his  own  name,  but  in  trust  for  aliens  residing  abroad.  Now,  in  support 
of  this  objection  also,  no  authority  whatever  was  cited.  In  the  case  of 
Bloxam  v.  Elsee,  1  C.  &  P.  558,  R.  &  M.  137,  6  B.  &  C.  169,  9  D.  & 
R.  215,  the  point  was  raised  at  nisi  prius,  whether  a  patent  could  be  taken 

•1301  out  m  tru8t  *°r  an  a**en  enemy>  Dut  ft  Decame  'unnecessary  to  decide 
J  even  that  question,  when  the  case  came  before  the  court.  The 
case  before  us  does  not  state  that  Daguerre  and  Niepce  are  alien  enemies : 
indeed,  we  may  take  judicial  notice  that  there  is  no  war  between  France 
and  England :  and  we  see  no  reason  or  principle  which  should  prevent 
an  alien  amy,  if  the  crown  thought  proper,  from  receiving  such  a  grant, 
either  in  his  own  name,  or  in  the  name  of  another  in  trust  for  him.  In 
the  case  of  Chappell  v.  Purday,  14  M.  &  W.  318,  the  court  in  their  judg- 
ment assume  it  to  be  clear  in  point  of  law  that  a  foreigner  may  hold  a 
patent,  if  the  crown  chooses  to  grant  it  to  him.  We  think,  for  these 
reasons,  that  the  fifth  plea  cannot  be  supported. 

The  sixth  plea,  after  making  the  several  statements  contained  in  the 
fifth,  proceeds  to  allege,  in  substance,  that,  before  the  grant  of  the  patent, 
Daguerre  and  Niepce,  by  an  agreement  made  in  France,  between  the 
secretary  of  state  for  the  home  department  of  the  King  of  the  French  and 
themselves,  for  the  considerations  therein  mentioned,  assigned  to  such 
secretary,  on  behalf  of  the  government,  (amongst  other  things,)  the  inven- 
tion mentioned  and  described  in  the  letters-patent,  and  that,  by  virtue  of 
such  agreement,  and  by  the  laws  of  France,  the  said  invention  became 
the  property  of  the  King  of  the  French  in  right  of  his  crown,  who  thereby 
became  entitled,  by  the  laws  of  his  said  kingdom,  to  vend  and  publish  the 
said  invention,  as  well  in  the  kingdom  of  France,  as  in  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  in  any  other  country  or  place 
where  he  should  think  proper,  without  any  license  from  Daguerre  and 
Niepce :  and  this  plea  concludes,  as  the  last,  that  the  letters-patent  are 
therefore  void. 

To  this  plea  also  there  is  a  special  demurrer;  but,  without  adverting  to 
the  causes  assigned,  it  is  sufficient  to  say  we  think  this  plea  also  is  bad  in 
*1311  su^stance-  *The  only  additional  fact,  besides  those  stated  in  the 
J  former  plea,  is,  that,  before  the  granting  of  the  letters-patent,  the 
inventors  in  France  had  assigned  the  invention  to  the  King  of  the  French, 
who  became  entitled  to  make  it  public  in  France.  The  plea  contains  no 
statement  that  he  had  actually  published  it  in  France:  but,  even  supposing 
the  plea  to  have  stated  it  had  been  publicly  known  and  exercised  in 
France,  we  cannot  think  it  would  have  made  any  difference  as  to  the  vali- 
dity of  a  patent  taken  out  in  England.  But  the  plea  contains  no  denial 
of  the  allegation  in  the  declaration,  that  Berry  was  the  true  and  first  inven- 
tor, within  this  realm,  of  an  invention  which  others  at  the  time  of  making 
the  letters-patent  did  not  use.    And  this  allegation  contains  all  that  is 
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necessary  to  support  the  validity  of  the  letters-patent  in  respect  of  the 
granting  thereof. 

One  argument  advanced  by  the  defendants  was,  that  the  original  inven- 
tors in  France,  having,  for  a  valuable  consideration,  parted  with  their  dis- 
covery to  a  person  in  France,  could  not  come  to  England  and  take  out  a 
patent  here.  No  authority,  again,  is  cited  in  support  of  this  position : 
and  it  is  contrary  to  common  experience ;  as  it  is  well  known  that  the 
same  persons  have  patents  for  the  same  invention,  at  the  same  time,  in 
both  countries. 

There  is  nothing  in  the  agreement  under  which  the  invention  was  sold 
in  France,  to  restrain  the  original  inventors  from  applying  for  a  patent  in 
England :  such  a  condition  might,  and  probably  would,  have  been  inserted, 
if  such  had  been  the  intention  of  the  parties :  and,  at  all  events,  whatever 
the  case  might  liave  been  as  between  the  parties  to  the  agreement,  it  is 
not  in  the  power  of  the  defendants,  who  are  perfect  strangers  to  it,  to  set 
up  such  an  objection  under  this  plea,  which  rests  upon  the  grant  of  the 
letters-patent  being  absolutely  *void.  We  think,  for  these  reasons,  r*|32 
the  sixth  plea  must  be  overruled. 

We  have  come  to  the  same  conclusion  as  to  the  seventh  plea,  which 
differs  from  the  last  only  in  this  respect,  that  it  alleges  the  King  of  the 
French  to  have  openly  published  and  made  known  the  said  invention, 
and  the  manner  of  performing  the  same,  to  the  people  of  France,  for  the 
use  of  that  people,  and  of  all  other  nations  and  people  in  the  world,  as  a 
free  gift  and  benefaction  for  the  use  of  all  mankind ;  and  the  plea  then 
proceeds  to  allege,  not  that  the  letters-patent  are  void,  as  in  the  former 
pleas,  but  that  the  defendants  thereby  became  entitled  to  use  the  invention 
in  any  country,  without  the  leave  or  license  of  the  plaintiff.  But  we  think 
it  a  sufficient  answer  to  say,  that  the  letters-patent  were  not  void,  but,  on 
the  contrary,  were  valid,  for  the  reasons  given  in  our  judgment  on  the  two 
former  pleas ;  whence  it  follows,  as  a  necessary  consequence  in  law,  that 
the  invention  cannot  be  used  in  this  country  in  direct  violation  of  the  valid 
grant  of  the  crown,  without  the  license  of  the  grantee. 

As  to  the  tenth  plea,  it  is  sufficient  to  remark  that  we  think  the  objec- 
tion to  the  title  of  the  patent  is  answered  by  reference  to  the  decided  cases 
of  JVeilson  v.  Harford,  8  M.  &  W.  806,  and  Nickels  v.  Haslam,  7  M.  &  G. 
378,  8  Scott,  N.  R.  97. 

We  therefore  think  the  judgment  of  the  court  must  be  given,  on  the 
several  pleas  above  mentioned,  for  the  plaintiff. 

Judgment  for  the  plaintiff,  (a) 

(a)  The  issues  were  tried  before  Wilde,  C.  J.,  and  a  special  jury,  at  the  London  sittings 
niter  T.  T.  1847,  when  a  verdict  was  found  for  the  plaintiff  upon  all  the  issues,  except  ono 
raising  a  question  as  to  the  sufficiency  of  the  description  in  the  specification,  on  which  issue  the 
verdict  was  taken  for  the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
veixlkt  for  himself 
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*133]    *BENHAM  v.  The  Earl  of  MORNINGTON.    May  27. 

To  debt  on  bond  the  dcfcndnnt  pleaded — that  the  bond  was  executed  by  lum  in  France, 
where  he  was  then  domiciled;  that  it  was  not  taken  or  passed  by  any  public  officer  au- 
thorized by  the  laws  of  that  kingdom,  nor  was  it  written  throughout  by  the  hand  of  the 
defendant ;  that,  though  the  defendant  signed  the  bond  with  his  own  hand,  he  did  not  write 
thereon  with  his  proper  hand  tho  formula  styled  in  the  French  tongue  a  l'Aon,"  or  uop> 
prouv^  bearing  in  words  at  length  tho  sum  secured,  nor  was  the  defendant  at  dje  time  a 
merchant  or  tradesman,  &c.;  concluding  thnt,  "by  reason  of  the  premise*,  the  bond,  by  the 
laws  of  France,  never  was  nor  is  obligatory  or  binding  on  the  defendant,  but  always  was 
and  is  of  no  force,  effect,  or  validity." 

Hdd)  that  the  plea  was  bad,  as  being  a  raero  argumentative  and  inferential  statement  of  the 
French  law ;  which,  being  pleadable  only  as  matter  of  fact,  ought  to  have  been  distinctly 
and  affirmatively  alleged. 

Quart,  whether,  supposing  it  to  have  been  well  pleaded,  tho  whole  of  die  allegations  therein 
might  have  been  put  in  issue  by  de  injuria. 

Debt,  on  a  bond,  bearing  date  the  23d  of  August,  1833,  in  the  penal 
sum  of  800/. 

Plea,  that  the  supposed  writing  obligatory  in  the  declaration  mentioned, 
was  made  and  executed  by  the  defendant  as  therein  mentioned,  in  parts 
beyond  the  seas,  to  wit,  at  Calais,  in  the  kingdom  of  France,  where  the 
defendant  was  then  resident  and  domiciled,  and  not  elsewhere  ;  that  the 
said  writing  obligatory  in  the  declaration  mentioned,  was  not  taken,  re- 
ceived, made,  or  passed  by  any  public  officer  or  officers  of  the  said  king- 
dom of  France,  authorized  by  the  laws  of  that  kingdom  so  to  do,  nor  was 
the  same  writing  written  throughout  by  the  hand  of  the  defendant ;  that, 
although  the  defendant  signed  the  said  writing  with  his  own  hand,  yet  the 
defendant  did  not,  in  any  part  of  the  said  writing,  write  with  his  proper 
hand  the  formula  or  acknowledgment  styled  in  the  French  tongue  a  "ion," 
or  « approuvi,"  bearing  in  words  at  length  the  debt  or  sum  of  money 
purporting  to  be  secured  or  acknowledged  by  the  said  writing,  nor  was 
the  defendant,  at  the  time  of  the  making  of  the  supposed  writing  obli- 
gatory, a  merchant  or  tradesman,  artisan,  husbandman,  ploughman, 
vine-cultivator,  labouring-man,  or  servant ;  and  that,  by  reason  of  the 
^premises,  the  said  supposed  writing  obligatory,  by  the  laws  of 
the  said  kingdom  of  France,  never  was  nor  is  obligatory  or  bind- 
ing on  the  defendant,  but  always  was  and  is  of  no  force,  effect,  or  validity 
— verification. 

Special  demurrer,  assigning  for  causes,  that  the  plea  did  not  state  fact* 
with  distinctness  and  certainty,  so  that  the  court  could  perceive  that  the 
writing  obligatory  was  void  according  to  the  law  of  France  at  the  time  it 
was  executed — that  the  plea  merely  stated,  as  an  inference  from  certain 
preceding  matters,  that  the  writing  obligatory  never  was  binding — that  the 
plea  ought' to  have  averred,  in  terms,  what  was  the  existing  law  in  France 
at  the  time  the  writing  obligatory  was  executed,  and  then,  by  proper  aver- 
ments, to  have  shown  facts  which  brought  the  writing  obligatory  within  that 
law— that,  consistently  with  the  terms  used  at  the  end  of  the  plea,  the 
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•writing  obligatory  may  have  been  binding  according  to  the  French  law 
existing  at  the  time  it  was  executed,  but  that  afterwards  a  law  may  there 
have  passed,  enacting  a  retrospective  effect,  and  declaring  that  all  pre- 
vious writings  not  made  as  directed,  should  be  deemed  never  to  have 
been  binding — that  the  defendant,  if  he  relied  on  any  such  retrospective 
law,  should  have  averred  accordingly,  and  so  that  the  court  might  see 
whether  the  same  was  reasonable  to  annul  obligations  which  were  binding 
according  to  the  law  existing  at  the  time  they  were  entered  into — that  the 
defendant  had  left  it  in  uncertainty  whether  he  relied  upon  an  existing 
law,  or  upon  such  a  retrospective  law,  by  stating  "  the  laws,"  instead  of 
« the  then  existing  laws,"  at  the  end  of  his  plea — that  the  plea  was  also 
insufficient,  in  not  setting  out  the  French  law  in  terms,  so  that  the  court 
might  see,  as  to  persons,  whether  such  law  was  intended  to  affect  all  obli- 
gations, or  such  only  as  were  made  between  two  or  more  natives  or  sub- 
jects of  France,  or  whether,  such  law  was  intended  to  include  obligations 
between  a  native  or  subject  and  a  foreigner,  and  "between  two  r*i35 
foreigners,  and,  as  to  the  subject-matter,  whether  such  law  was  L 
intended  to  affect  all  obligations,  or  some  only,  of  a  particular  character 
recognised  by  the  laws  of  France,  or  such  only  as  derived  their  effect, 
as,  a  note  or  a  promise,  by  being  under  private  signature,  and  not  includ- 
ing writings  of  a  character  like  that  of  the  writing  obligatory  in  question, 
which  did  not  require,  and  did  not  derive  any  legal  effect  from,  signature 
— that  the  mode  adopted  in  the  plea  in  setting  out  the  law  of  France,  left 
it  in  uncertainty  whether  the  defendant  relied  upon  one,  or  upon  more 
than  one  of  each  distinct  fact  averred  as  rendering  the  writing  obligatory 
not  binding,  or  whether  more  than  one,  or  all  the  facts  averred  were  relied 
upon  in  combination,  as  having  that  effect — that  such  mode  was  calculated 
to  embarrass  the  plaintiff  in  his  replication,  inasmuch  as  if  he  were  to 
take  issue  upon  the  averment  at  the  end  of  the  plea,  that, "  by  reason  of 
the  premises,  the  writing  obligatory  is  not  binding,"  he  might  be  said  to 
have  admitted  the  averred  preceding  facts,  and  to  have  tendered  an  issue 
merely  upon  their  effect ;  while,  if  he  took  issue  upon  any  one  fact,  he 
might  be  said  to  have  admitted  the  others — that  the  plaintiff,  by  the  mode 
adopted  in  the  plea  in  setting  out  the  law  of  France,  was  placed  under  a 
difficulty,  if  he  wished  to  traverse  the  alleged  law,  and  the  alleged  facts 
which  were  supposed  to  bring  the  case  within  it — that,  if  the  defendant 
relied  upon  each  distinct  fact  set  out  in  the  plea,  (after  that  of  residence 
and  domicil,)  as  being  sufficient  to  render  the  writing  obligatory  not  bind- 
ing, his  plea  was  double — that  the  plea  was  double,  for  the  cause  last 
mentioned — that  the  uncertainty  whether  the  defendant  relied  upon  each 
such  fact,  or  upon  more  than  one  of  such  facts,  or  upon  all  such  facts  in 
combination,  further  embarrassed  the  plaintiff*  in  framing'his  replication, 
and  subjected  him  to  the  risk  of  a  demurrer  for  duplicity — that,  in  that 
part  of  the  plea  which  followed  the  statement  that  the  writing  ob-  r*i36 
ligatory  was  not  written  "throughout  by  the  hand  of  the  defendant, 
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it  was  left  in  doubt  whether  the  signing  by  the  defendant  with  his  own 
hand,  followed  by  the  word  «  bon"  or  «  approuvt,"  would  have  sufficed, 
though  he  were  not  a  merchant  or  tradesman,  artisan,  husbandman,  plough- 
man, vine-cultivator,  labouring-man,  or  servant,  or  whether  it  was  neces- 
sary, that  he  should  have  been  one  of  such,  in  order  to  render  the  addi- 
tion of  either  of  such  words  sufficient,  or  whether  such  last-mentioned 
statement  as  to  trade  and  calling  was  at  all  connected  with  the  addition 
of  the  formula  or  acknowledgment  in  the  plea  mentioned — that  the  plea 
did  not  state  what  was  the  proper  formula  or  acknowledgment  mentioned 
in  such  plea  to  be  necessary  to  be  written  by  the  defendant ;  and  that  the 
statement  of  the  mere  term  in  the  French  language  designating  such  for- 
mula or  acknowledgment,  was  not  sufficient. 
The  plaintiffjoined  in  demurrer. 

Dowling,  Serjt.,  (with  whom  was  Barstow,)  in  support  of  the  demurrer. 
If  the  defendant  seeks  to  avoid  the  bond  by  reason  of  the  non-observance 
of  some  formalities  required  by  the  French  law,  he  ought  to  have  alleged 
it  with  precision  and  clearness,  like  any  other  fact  that  must  be  proved 
at  the  trial.  This  the  plea  in  question  does  not  do.  All  it  states  is,  that 
the  bond  was  executed  in  France,  and  without  certain  formalities  required 
by  the  laws  of  that  country,  and  that  the  defendant  was  not  a  merchant 
or  tradesman,  &c;  concluding,  that,  by  reason  of  the  premises,  the  bond 
never  was  of  any  force  or  validity.  The  latter  part  of  the  plea  is  a  mere 
conclusion  of  law,  which  is  not  supported  by  the  facts  previously  set 
forth.  The  particular  law  intended  to  be  relied  on  should  have  been  set 
out,  and  then  the  facts  to  bring  the  case  within  such  law.  From  the  lan- 
guage of  the  plea  as  it  now  stands,  the  court  has  no  means  of  judging 
whether  or  not  the  inference  that  the  defendant  draws  is  well  founded. 

*1371  But»  assuming  t*13*  *tne  inference  deduced  by  the  defendant  from 
the  foreign  law  is  warranted  by  the  premises,  the  plea  is  bad  for 
duplicity ;  it  negatives  the  defendant's  compliance  with  the  formalities  of 
the  lex  loci,  and  also  the  fact  of  his  being  of  one  of  the  excepted  classes. 
[Tindal,  C.  J.  It  certainly  is  difficult  to  see  what  issue  could  be  taken 
on  this  plea.] 

Channell,  Serjt.,  (with  whom  was  J.  Brown,)  was  called  upon  by  the  court 
to  sustain  the  plea.  The  defendant  intends  to  show  that  the  bond  is  void  by 
the  French  law.  In  order  to  do  this,  the  French  law  being  mere  matter  of  fact 
that  must  be  alleged  and  proved,  the  plea  states  the  defendant's  domicil  in 
France  at  the  time  of  the  making  of  the  bond,  and  then  alleges  that  the  bond 
was  made  without  the  observance  of  certain  requisite  formalities,  and  nega- 
tives the  defendant's  belonging  to  certain  specified  classes ;  and  it  properly 
concludes,  that,  by  reason  of  the  premises,  the  bond  is  void  by  the  laws  of 
France.  If  this  were  a  case  in  which  the  law  of  England  was  to  prevail,  no 
doubt  it  would  be  for  the  court  at  once  to  pronounce  whether  the  instrument 
was  void  or  not,  and  the  virtuie  cujus  would  not  be  traversable.  But  it  is  other- 
wise where  the  defence  arises  out  of  the  law  of  a  foreign  state.  [Coltman,  J. 
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The  plea  is  not  the  better  for  the  allegation  of  the  want  of  the  formula  or 
acknowledgment  called  a  "  bon"  or  approuve."]  The  whole  plea  might 
be  put  in  issue  by  de  injurid.  The  defendant  was  bound  to  negative  one 
set  of  circumstances,  and  to  affirm  another ;  and  he  would  be  bound  to 
prove  all  the  /acts  affirmatively  alleged,  and  to  give  colour  to  all  that  is 
stated  negatively.  The  plaintiff,  therefore,  might  safely  put  in  issue  any 
one  of  the  facts  alleged.  In  M'Leod  v.  Schultze,  1  D.  &  L.  614,  to  as- 
sumpsit on  a  policy  of  insurance,  by  the  assignees  of  *P.,  a  bank-  r»i3g 
rupt,  the  defendant  pleaded,  to  78/.,  parcel,  &c.,  that  the  policy 
was  made  in  Scotland,  and  that  the  said  sum  was  duly  fenced  and  arrested, 
according  to  the  law  of  Scotland,  at  the  suit  of  G.,  for  a  debt  due  to  him, 
until  sufficient  caution  should  be  found  in  the  books  of  council  and  session, 
that  the  same  should  be  forthcoming  to  G.;  that  thereupon  the  said  sum 
of  money  became  and  was,  according  to  the  law  of  Scotland,  in  custody 
of  the  law,  and  subject  to  the  order  of  the  court  of  session ;  that  such  pro- 
ceedings were  afterwards  had,  that  G.  obtained  final  judgment ;  that  the 
proceedings  were  regularly  conducted ;  that  the  judgment  was  final  and 
conclusive  against  the  plaintiffs ;  and  that,  according  to  the  law  of  Scot- 
land, the  plaintiffs  were  precluded  from  suing  for  the  said  sum,  and  were, 
by  reason  of  the  premises,  wholly  barred  :  and  it  held,  on  special  demurrer, 
that  the  plea  afforded  a  good  defence,  and  that  it  was  not  necessary  to  set 
out  the  Scotch  law.  [Tindal,  C.  J.  That  was  hardly  a  case  adjudged ; 
it  was  rather  an  intimation  of  opinion,  and  a  recommendation  to  the 
plaintiff  to  withdraw  the  demurrer,  and  reply.]  So  far  as  it  goes,  it  is  a 
distinct  intimation,  that,  in  the  opinion  of  the  court  of  Exchequer,  there  is 
no  necessity  for  setting  out  the  foreign  law.  Woodham  v.  Edwardes, 
5  Ad.  &  £.  771,  is  an  authority  to  show  that  all  the  material  allegations 
in  a  plea  like  this  may  be  put  in  issue  by  de  injurid.  [Cresswell,  J. 
The  plea  sets  up  no  matter  of  excuse :  it  states  facts  whence  an  inference 
is  sought  to  be  drawn  that  the  bond  never  had  any  force  or  validity  at  all.] 
The  rule  of  pleading  with  respect  to  the  general  replication  de  injurid  has 
of  late  been  much  relaxed.  In  Cowper  v.  Garbett,  13  M.  &  \V.  33,  in 
debt  by  the  payee  against  the  maker  of  a  promissory  note,  the  defendant 
pleaded  that  the  plaintiffs  procured  the  'defendant  to  make  the  note,  r*i3g 
by  fraud,  and  that  the  defendant  was  induced  to  make  and  deliver 
it,  by  such  fraud,  and  that  there  never  was  any  consideration  or  value  for 
the  making  and  payment  by  the  defendant  of  the  note ;  and  it  was  held 
that  these  facts  were  well  put  in  issue  by  the  replication  de  injurid.  Pol- 
lock, C.  B.,  in  delivering  the  judgment  of  the  court — after  disposing  in  the 
affirmative  of  the  question  whether  this  form  of  replication  was  admissible 
in  debt  or  indebitatus  assumpsit — says  :  «  The  next  question  is,  whether 
the  defence  in  this  plea  is  of  such  a  description  as  to  be  traversable  in  this 
form ;  and  we  are  of  opinion  that  it  is.  In  many  cases,  fraud  or  illegality 
in  the  original  creation  of  the  bill,  coupled  with  averments  to  show  that 
the  holder,  the  plaintiff,  is  in  a  situation  to  be  affected  by  that  fraud  or 
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illegality,  have  been  held  to  be  of  that  description.  But,  though  these 
circumstances  render  the  contract  not  binding,  and  so  amount  to  a  denial 
that  there  was  a  binding  contract,  they  admit  a  contract  in  fact,  and  ex* 
cuse  its  performance.  But  it  is  said  there  is  a  difference  where  the  fraud 
or  illegality  is  between  the  parties  to  the  action  ;  for,  those  ^circumstances 
show  that  there  was  no  binding  contract ;  and  the  dicta  of  my  brother 
Parke,  in  Humphreys  v.  O'Connell,  7  M.  &  W.  370,  and  in  Parker  v. 
Riley,  3  M.  &  W.  230,  are  referred  to  as  supporting  that  position.  In 
the  case  of  Scott  v.  Chappelow,  4  M.  &  G.  336,  5  Scott,  N.  R.  148, 
2  Dowl.  N.  S.  78,  the  Court  of  Common  Pleas,  though  they  did  not  ex- 
pressly decide  the  contrary,  did  not,  certainly,  support  it ;  and  my  brother 
Coltman  stated  his  opinion,  that,  in  all  cases  where  a  contract  was 
avoided  by  matter  of  law,  the  general  replication  was  proper ;  and  we 
think  his  view  of  the  case  is  right." 

*140]  *Dov>ling,  Serjt.,  in  reply.  The  court  will  not  lend  its  sanction 
to  a  plea  that  is  calculated  to  impose  so  much  difficulty  on  the 
plaintiff.  None  of  the  cases  cited  shows  that  the  replication  de  injurid 
could  properly  be  pleaded  here.  The  plaintiff  cannot  in  any  way  avail 
himself  of  the  exceptions  engrafted  by  the  Code  de  Commerce  upon  the 
Code  Civil. 

Tindal,  C.  J.  It  appears  to  me  that  this  plea  is  bad  for  one  of  the 
causes  assigned,  viz.  that  it  is  argumentative  and  inferential  only ;  whereas 
"every  plea  must  be  direct,  and  not  by  way  of  argument  or  rehearsal," 
as  is  laid  down  in  Co.  Lit.  303  a.  It  is  perfectly  clear,  that,  but  for  the 
words  at  the  end — «  by  reason  of  the  premises,  the  said  supposed  writing 
obligatory,  by  the  laws  of  the  said  kingdom  of  France,  never  was,  nor  is, 
obligatory  or  binding  on  the  defendant,  but  always  was,  and  is,  of  no 
force,  efTect,  or  validity" — the  plea  would  be  no  answer  to  the  action. 
There  is  no  direct  affirmance  of  what  the  law  of  France  is,  or  of  any  state 
of  facts  to  bring  this  case  within  the  operation  of  that  law.  I  think  the 
plaintiff  was  entitled  to  a  distinct  statement  of  the  law  and  of  the  facts, 
in  order  that  he  might  take  the  opinion  of  the  court  as  to  whether  or  not 
they  amounted  to  a  legal  defence.  If  this  had  been  a  question  of  evi- 
dence, instead  of  pleading,  the  witness  would  not  have  been  allowed  to 
state,  negatively,  this  or  that  is  not  in  compliance  with  the  law  of  France; 
but  he  would  have  been  required  to  show  affirmatively,  from  his  own  ex- 
perience, or  from  knowledge  derived  from  some  recognised  code  or  book, 
what  the  law  is.  The  entire  plea,  after  the  introductory  statement  of  the 
defendant's  domicil,  consists  of  negative  propositions  only.  With  respect 
to  the  allegation  that  the  defendant  was  not  a  merchant  or  tradesman,  &c., 
how  do  we  know  that  there  are  not  other  classes  embraced  by  the  excep- 

*1411    t*on'  *^at  are  no*  not*ce(*  Dv  tne  P^ea»  anc*  to  one  °f  ^hich  the 
defendant  may  belong?    I  think  the  plea  is  clearly  argumentative 

and  bad.    As  to  M<Leod  v.  Sckultze,  it  may  be  observed  that  a  case  in 

which  either  party  is  recommended  to  withdraw  his  plea,  or  demurrer, 
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and  amend,  cannot  be  considered  a  very  strong  authority :  besides,  the 
plea  there  consisted  entirely  of  affirmative  matter,  and  therefore  stands 
clear  of  one  of  the  difficulties  that  this  plea  presents.  In  Woodham  v. 
Edwardes,  the  objection  was  not  taken,  the  plaintiff  having  pleaded  over. 
Upon  the  whole,  I  think  the  plaintiff  is  entitled  to  judgment  on  this  plea. 

Coltman,  J.  The  plea  could  hardly  have  been  held  sufficient  if  it  had 
alleged  merely  that  the  bond  was  executed  by  the  defendant  in  France, 
and  that,  by  the  laws  of  that  country,  the  bond  was  void :  and,  unless 
such  a  plea  would  be  sufficient,  I  think  the  matter  that  is  here  interme- 
diately stated  would  not  help  it.  The  plea  should  have  alleged  distinctly 
what  the  law  of  France  is,  and  should  then  have  averred  facts  to  bring  the 
case  within  it ;  so  that  the  matter  might  be  decided  by  the  court  on  de- 
murrer, if  the  facts  did  not  bring  the  case  within  the  French  law.  I  am 
not  quite  satisfied  that  the  plea  is  double ;  though  it  might  have  been  so 
if  the  foreign  law  had  been  so  set  out  as  the  plaintiff  has  a  right  to  have 
it.  Upon  the  whole,  though  with  some  hesitation,  on  account  of  the  doubt 
suggested  by  the  case  of  M^Leod  v.  Schultzc,  I  am  of  opinion  that  the 
plea  is  insufficient,  and  the  plaintiff  entitled  to  judgment. 

Cresswell,  J.(a)  I  also  am  of  opinion  that  the  plea  in  question  is 
insufficient.  I  quite  agree  with  my  *brother  Coltman,  that  a  plea  r*i42 
merely  averring  that  the  bond  was  executed  in  France,  and  was  *• 
void  by  the  laws  of  that  country,  would  be  bad.  The  French  law  is  only 
to  be  taken  notice  of  as  any  other  matter  of  fact,  and  must  be  pleaded  : 
it  clearly  would  be  no  plea  to  say,  that,  "by  reason  of  some  fact  that  will 
hereafter  be  proved,"  the  bond  is  null  and  void.  It  has  been  insisted,  on 
the  part  of  the  defendant,  that  this  plea  does  sufficiently  state  what  the 
French  law  is.  I  think  there  is  no  such  clear  and  unambiguous  statement 
of  it  as  the  plaintiff  has  a  right  to  have  upon  the  record  :  it  is  a  mere  in- 
ferential, and  a  very  inconvenient,  mode  of  stating  what  the  foreign  law 
is.  If  M'Leod  v.  Schultze  were  to  be  taken  as  a  decision  upon  the  point, 
I  should  be  unwilling  to  determine  this  without  more  consideration :  but 
I  look  upon  what  passed  there  to  be  merely  one  of  those  friendly  hints 
thrown  out  in  the  course  of  argument,  of  which  counsel  sometimes  deem 
it  prudent  to  avail  themselves.  Judgment  for  the  plaintiff. 

(a)  Maule,  J.,  was  prevented  by  illness  from  attending  in  court  this  day. 


GEORGE  SMITH  t>.  SHIRLEY.   May  27. 

A  plea  justifying  the  breaking  and  entering  a  bouse,  without  warrant,  on  suspicion  of  felony, 
ought  distinctly  to  show,  not  only  that  there  was  renson  to  believe  that  the  suspectod  per- 
son was  there,  but  also  that  the  defendant  entered  for  the  purpose  of  apprehending  him. 

Trespass,  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and 
making  a  noise  and  disturbance  therein,  &c. ;  and  also  for  assaulting, 
seizing,  and  laying  hold  of  the  plaintiff,  and  forcing  and  compelling  him 
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to  go,  and  causing  him  to  be  forcibly  conveyed,  in  custody,  in  and  along 
divers  public  streets  and  highways,  to  a  certain  police-station,  and  there 
imprisoning  the  plaintiff,  and  keeping  and  detaining  him  in  prison, 
•1411  * w*thout  any  reasonable  or  probable  cause  for  twenty-four  hours, 
under  a  false  charge  that  he  had  committed  an  offence  punishable 

by  law. 

Plea — that,  long  before  the  times  when,  &c.  in  the  first  and  last  count  of 
the  declaration  respectively  mentioned,  and  before  and  at  the  time  next 
thereinafter  mentioned,  certain  persons,  to  wit,  S.  Mordan  and  A.  Mordan, 
were  possessed  of  a  certain  warehouse  and  premises  situate,  &c,  from 
and  out  of  which  said  warehouse  and  premises,  and  out  of  divers  boxes 
then  therein  being,  and  out  of  the  possession  of  the  said  last-mentioned 
persons,  divers  and  very  many  goods  and  chattels  of  the  said  S.  Mordan 
and  A.  Mordan,  to  wit,  100  ounces  of  gold,  400  ounces  of  silver,  and 
fifty  gold  pen-holders,  of  the  value  of  500/.,  had  been  and  were,  before 
the  said  times  when,  &c.,  to  wit,  during  the  night  of  the  8th  of  February, 
1845,  and  when  and  whilst  the  said  warehouse  and  premises  had  been 
and  were  left  for  the  night  by  the  said  last- mentioned  persons,  and  by 
their  servants  and  workmen,  feloniously  stolen,  taken,  and  carried  away 
by  a  certain  person,  or  by  certain  persons,  then  and  still  unknown  to  the 
defendant ;  that  the  said  goods  and  chattels  so  feloniously  stolen,  taken, 
and  carried  away  as  aforesaid  had  been  and  were,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  before  and  when  the  said  first  herein-mentioned 
persons  and  their  servants  and  workmen  had  so  left  the  said  warehouse  and 
premises  as  aforesaid,  deposited,  with  divers  and  very  many  other  goods 
and  chattels  of  inferior  value,  in  the  said  boxes,  safely  locked  and  se- 
cured, and  then  left  so  safely  locked  and  secured,  in  the  said  warehouse 
and  premises,  by  divers  of  the  said  workmen  of  the  said  first  herein-men- 
tioned persons ;  and  that  there  were,  at  the  said  last-mentioned  time,  and 
thence  continually  until  and  after  the  time  of  the  said  goods  and  chattels 
•1441  keing  so  feloniously  stolen,  taken,  and  carried  *away  as  aforesaid, 
divers  and  very  many  other  boxes  being  during  all  the  time  last 
aforesaid  in  the  said  warehouse  and  premises,  and  near  and  contiguous  to 
the  said  boxes  first  herein-mentioned,  the  said  other  boxes  also  containing 
goods  and  chattels  of  great  value,  but  not  containing  respectively  nearly 
so  great  a  value  in  such  goods  and  chattels,  nor  goods  or  chattels  of  so 
great  a  value  respectively,  as  the  value  respectively  of  the  goods  and 
chattels  in  the  said  boxes  first  herein-mentioned  respectively,  or  as  the 
value  respectively  of  the  said  goods  and  chattels  so  feloniously  stolen, 
taken,  and  carried  away  as  aforesaid.;  that  the  said  boxes  first  herein- 
mentioned,  and  also  the  said  other  boxes,  contained  respectively,  during 
all  the  time  aforesaid,  divers  quantities  of  brass  and  other  metals  and 
metallic  compounds  very  much  inferior  in  value  to  gold,  and  divers  arti- 
cles of  workmanship  thereof  respectively,  the  same  very  much  resembling 
gold  in  appearance,  and  not  being  quickly  or  easily  distinguishable  from 
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gold,  except  by  persons  accustomed  to  see  and  examine  such  articles  and 
metals  and  metallic  compounds  respectively,  and  to  see  and  examine 
them  together  with  gold,  and  to  compare  them  therewith;  that  the  said 
goods  and  chattels  so  feloniously  stolen,  taken,  and  carried  away  as  afore- 
said, were  and  comprised  all  the  gold  and  all  the  articles  of  gold  then 
being  in  the  said  first  herein-mentioned  boxes,  or  in  the  said  other  boxes, 
or  in  the  said  warehouse  or  premises ;  that  the  said  person  or  persons 
who  so  feloniously  stole,  took,  and  carried  away  the  said  goods  and 
chattels  as  aforesaid,  must  have  known  and  did  know,  just  before  and 
at  the  time  of  such  stealing,  taking,  and  carrying  away,  the  premises  and 
warehouse,  and  then  must  have  known,  and  did  know,  where  and  in 
which  of  the  boxes  aforesaid  to  look  for  the  more  valuable  articles  as 
aforesaid,  and  then  must  have  known,  and  did  know,  how  to  select  the 
more  valuable  articles  from  *  those  resembling  them,  but  of  infe- 
rior  value,  and  not  easily  or  quickly  distinguishable  from  gold, 
except  by  persons  accustomed  as  aforesaid ;  that  divers  tools  and  in- 
struments ordinarily  used  by  the  plaintiff \  or  such  as  the  plaintiff,  to  wit, 
for  two  years,  until  and  before  and  at  t/ie  day  and  year  last  aforesaid,  used, 
tv?re  then,  and  when  the  said  goods  and  chattels  were  so  feloniously  stolen, 
taken  and  carried  away  as  aforesaid,  brought  into  the  said  warehouse  and 
premises,  and  near  to  the  said  boxes  first  herein-mentioned,  and  there  then 
left  by  the  said  person  or  persons  unknown ;  that,  before,  to  wit,  for  two 
years  next  before  the  last-mentioned  time  when  the  said  goods  and  chat- 
tels were  so  feloniously  stolen,  taken,  and  carried  away  as  aforesaid,  the 
plaintiff  had  been  occasionally,  and  from  time  to  time,  and  very  frequently 
employed  by  the  said  first  herein-mentioned  persons,  in  and  about  the 
said  warehouse  and  premises,  and  for  divers,  to  wit,  six  months  next 
before  and  at  the  time  of  the  said  robbery,  well  knew  and  was  acquainted 
with  the  said  warehouse  and  premises,  the  said  boxes,  the  contents  there- 
of, and  the  value  of  the  brass  and  other  metals  and  metallic  compounds 
aforesaid;  that  one  Thomas  Smith,  the  plaintiff's  brother,  which  said 
Thomas  Smith  then  was,  and  thence  hitherto  had  continued  to  be,  in  the 
constant  habit  of  associating  with  the  plaintiff,  had  been  recently  before 
then  in  the  employment  of  the  said  first  herein-mentioned  persons  for  a 
long  space  of  time,  to  wit,  for  two  years  next  before  the  day  and  year 
next  mentioned,  in  and  about  their  said  warehouse  and  premises,  and  had 
been  during  all  that  time  employed  by  the  last-mentioned  persons  as  a 
worker  in  gold  and  in  silver,  and  in  the  said  other  metals  and  metallic 
compounds,  until,  to  wit,  the  1st  of  February,  1845,  recently  and  im- 
mediately before  the  said  time  when  the  said  goods  and  chattels  were  so 
feloniously  stolen,  taken,  and  carried  away  as  aforesaid,  *when  r»i46 
the  said  Thomas  Smith  was  discharged  from  their  said  employ- 
ment by  the  said  persons  first  herein- mentioned,  for  general  bad  conduct 
that,  for  a  long  space  of  time,  to  wit,  for  six  months  next  before  and  un- 
i  the  time  when  the  said  goods  and  chattels  were  so  feloniously 
in.  13  I 


Digitized  by  Google 


146 


Smith  v.  Shirley.  T.  T.  1846. 


stolen,  taken,  and  carried  away  as  aforesaid,  the  plaintiff  appeared  to  be 
and  was  in  a  state  of  great  poverty  and  destitution,  but  that,  from  and 
immediately  after  the  said  last-mentioned  time,  the  plaintiff  suddenly  ap- 
peared to  have  become  and  to  be,  and  he  then  suddenly  became  and  was, 
possessed  of  large  sums  of  money,  and  then  also  became  and  was  very 
lavish  and  extravagant  in  his  conduct  and  expenditure,  although  the 
plaintiff  had  not  at  any  time  thereafter  until  or  at  the  said  time  when,  &c., 
other  than  from  the  said  felony,  acquired  or  gained  any  property  or  money, 
or  had  any  employment  or  any  means  of  support ;  and  the  plaintiff  was 
then,  and  on  divers  occasions  from  thence,  to  wit,  for  two  months  next 
before  and  until  the  said  times  when,  &c,  in  the  first  and  last  counts  of 
the  declaration  mentioned,  seen  at  divers  public-houses,  having,  and 
showing,  and  exposing  to  view  as  his  own,  divers  and  very  many  gold 
current  coin  of  the  realm,  to  wit,  fifty  sovereigns,  and  other  moneys;  that, 
afterwards,  and  while  the  plaintiff  was  possessed  of  the  said  sums  of 
money  as  aforesaid,  to  wit,  on  the  14th  of  May,  1845,  he  the  plaintiff 
was  asked  and  inquired  of  by  the  defendant  whether  he  the  plaintiff  was 
not  possessed  of  divers  sums  of  money,  which  the  plaintiff  then  denied, 
although  he  then  had  and  possessed  them  as  aforesaid  ;  that,  for  one  week 
next  before  and  at  the  time  of  the  committing  of  the  said  felony,  the 
plaintiff  was  near  to  the  said  warehouse  and  premises ;  that,  on  divers  oc- 
casions, from  a  long  time  before  and  until  the  said  time  when  the  said 
goods  and  chattels  were  so  feloniously  stolen,  taken  and  carried  away  as 
•1471  a^oresa'^f t0  wit>  f°r  *two  years  next  before  and  until  the  said 
time  when  the  said  goods  were  so  stolen,  taken,  and  carried  away 
as  aforesaid,  the  plaintiff  had  been  taken  and  charged  at  divers  and  many 
police-stations,  and  before  divers  and  many  magistrates  and  public  offi- 
cers, on  charges  of  suspicions  of  felony  and  misdemeanor ;  that  the  plain- 
tiff, during  all  that  time,  and  thence  hitherto,  kept,  and  still  keeps,  the 
company  of,  and  constantly  associated  and  still  associates  with,  divers  and 
very  many  persons  leading  idle,  dissolute,  and  vagabond  lives,  and  being 
persons  of  bad  character  and  repute  for  honesty  and  regularity  of  conduct ; 
— wherefore  the  defendant,  well  knowing  the  premises,  and  having  good 
and  probable  cause  of  suspicion,  and  then  vehemently  suspecting  the 
plaintiff,  for  the  reasons  aforesaid,  to  have  been  guilty  of  and  concerned 
in  the  said  feloniously  stealing,  taking,  and  carrying  away  of  the  said 
goods  and  chattels  as  aforesaid,  did,  at  the  said  time  when,  &c.  in  the  first 
count  mentioned,  peaceably  and  quietly  enter  into  the  said  dwelling-house 
of  the  plaintiff  in  the  first  count  mentioned,  the  outer  door  of  the  said 
house  being  then  opened  to  him  by  a  certain  person  from  within,  to  wit, 
the  mother  of  the  plaintiff,  with  a  certain  person,  to  writ,  one  Serjeant 
Brennan,  a  police-officer  and  constable  and  peace-officer  of  our  lady  the 
queen,  and  did  then  give  the  plaintiff  in  charge  and  into  the  custody  of 
the  said  police-officer,  to  safely  keep  him  until  he  could  be  carried  and 
conveyed  before  some  justice  assigned  to  keep  the  peace  of  our  lady  the 
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queen,  and  to  hear  and  determine  divers  felonies  and  misdemeanors  com- 
mitted within  the  county,  to  wit,  &c,  where  the  said  felony  was  com- 
mitted; that  the  defendant  and  the  said  Serjeant  Brennan,  so  being  such 
officer  and  constable  as  aforesaid,  then,  and  in  a  reasonable  time  for  the 
purpose  aforesaid  from  entering  the  said  dwelling-house,  left  the  same, 
and  then  conveyed  the  plaintiff  therefrom  to  the  'said  police-sta-  r?i4g 
tton,  as  in  the  second  count  of  the  declaration  mentioned,  and 
until  he  could  be  carried  before  such  justice  for  the  purpose  last  aforesaid, 
to  be  further  dealt  with  according  to  law,  and  did  then  and  there  imprison 
the  plaintiff  on  suspicion  of  having  been  guilty  of  or  concerned  in  the 
said  feloniously  stealing,  taking,  and  carrying  away  of  the  said  goods  and 
chattels  as  aforesaid,  for  a  certain  space  of  time,  as  in  the  said  last  count 
in  that  behalf  mentioned,  the  same  being  then  a  reasonable  time  in  that 
behalf,  making  no  unnecessary  noise  or  disturbance  in  the  said  dwelling- 
house,  and  using  no  unnecessary  force  to  the  plaintiff  in  any  way  or  man- 
ner; which  were  respectively  the  trespasses  in  the  first  and  last  counts 
of  the  declaration  mentioned — verification. 

Demurrer  to  this  plea,  assigning  for  causes,  amongst  others,  that  the 
plea  did  not  show  any  good,  reasonable,  probable,  or  sufficient  cause  for 
suspecting  the  plaintiff  to  have  been  guilty  of  the  felony  mentioned  in  the 
plea — that  it  did  not  appear  with  certainty  in  or  by  the  plea,  that  the  arti- 
cles of  gold  were  selected  by  the  person  or  persons  committing  the  felony, 
from  the  said  other  articles,  or  that  the  said  articles  of  gold  alone,  and 
none  others,  were  stolen  on  the  occasion  of  the  said  felony — that  the  alle- 
gation in  the  plea  that  the  person  or  persons  who  so  feloniously  stole,  took, 
and  carried  away  the  said  goods  and  chattels,  as  in  the  plea  mentioned, 
must  have  known,  and  did  know,  just  before  and  at  the  time  of  such  steal- 
ing, taking,  and  carrying  away,  the  premises  and  warehouse,  and  then 
must  have  known,  and  did  know,  where  and  in  which  of  the  boxes  in  the 
plea  mentioned  to  look  for  the  more  valuable  articles  as  aforesaid,  and 
then  must  have  known,  and  did  know,  how  to  select  the  more  valuable 
articles  from  those  resembling  them,  but  of  inferior  value,  and  not  easily 
or  quickly  distinguishable  from  'gold,  except  by  persons  accus-  r«i4g 
tomed  as  in  the  plea  mentioned,  was  vague  and  uncertain,  in  this, 
that  is  to  say,  that  it  did  not  appear  with  certainty  whether  it  was  intended 
to  allege  that  the  said  felony  could  not  have  been  committed  unless  the 
said  person  or  persons  who  committed  the  same  had  been  possessed  of  the 
knowledge  in  the  said  allegation  mentioned,  or  that  the  person  or  persons 
who  committed  the  said  felony  showed,  in  the  commission  thereof,  such 
knowledge  as  last  aforesaid ;  that,  if  the  allegation  was  intended  to  have 
the  first  of  the  meanings  aforesaid,  it  ought  to  have  been  shown  in  the  said 
plea  how  or  on  what  account  such  knowlege  as  last  aforesaid  was  neces- 
sary for  the  commission  of  the  said  felony,  and  how  and  in  what  way  it 
was  exercised  ;  and,  if  the  allegation  was  intended  to  have  the  second  of 
the  meanings  aforesaid,  the  plea  ought  to  have  stated  facts  from  which  the 
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court  might  fairly  and  reasonably  infer  that  such  knowledge  had  been 
shown  in  the  commission  of  the  said  folony — that  the  allegation  in  the  plea, 
that  divers  tools  and  instruments  ordinarily  used  by  the  plaintiff,  or  such 
as  the  plaintiff  used  for  the  space  of  time  mentioned  in  that  behalf  in  the 
plea,  was  uncertain,  in  this,  that  is  to  say,  that  it  was  uncertain  therefrom 
whether  the  said  tools  and  instruments  were  the  identical  tools  and  instru- 
ments which  the  plaintiff  had  been  in  the  habit  of  using,  or  were  merely 
tools  and  instruments  of  a  like  or  similar  kind — that,  if  it  was  merely 
intended  to  allege  that  the  said  tools  and  instruments  were  similar  or  like 
to  tools  and  instruments  which  the  plaintiff  had  ordinarily  used,  it  ought 
to  have  been  shown  of  what  kind  the  said  tools  and  instruments  were,  and 
how  or  for  what  reason  their  being  left  in  the  said  warehouse  and  premises 
as  in  the  plea  mentioned,  afforded  any  ground  of  suspicion  that  the  plain- 
tiff had  been  concerned  in  the  said  felony — that  it  did  not  appear  that 

•1501  *l^e  Plaintiff,  at  tne  ^me  °f tne  felony>  had  any  skill  or  knowledge 
to  distinguish  easily  or  quickly,  or  in  any  manner  whatever,  between 
the  said* articles  of  gold  and  the  said  other  articles,  or  was  a  person  who 
had  been  accustomed  to  see,  examine,  and  compare,  as  in  the  plea  men- 
tioned— that  what  was  stated  in  the  plea  of  and  concerning  Thomas  Smith 
afforded  no  reasonable  nor  any  grounds  of  suspicion  against  the  plaintiff— 
that,  even  if  the  defendant,  for  the  reasons  in  the  plea  mentioned,  had  good 
and  probable  cause  for  suspecting,  and  did  suspect,  the  plaintiff  to  have 
been  guilty  of  and  concerned  in  the  felony ;  yet  he  had  not  thereby  any 
right  or  authority  in  law  to  break  or  enter  the  dwelling-house  of  the  plain- 
tiff—that it  did  not  appear  with  certainty  that  the  outer  door  of  the  said 
dwelling-house  was  opened  to  the  defendant  by  any  person  who  had  autho- 
rity in  that  behalf — that  the  plea  did  not  show  any  justification  for  break- 
ing and  entering  the  dwelling-house,  or  for  giving  the  plaintiff  into  the 
charge  and  custody  of  Brennan,  or  for  conveying  the  plaintiff  to  the  said 
police-station,  or  for  imprisoning  him  there — and  that  the  plea  was  in  other 
respects  informal  and  insufficient,  &c. 
The  defendant  joined  in  demurrer. 

Talfourd,  Serjt.,  in  support  of  the  demurrer.  There  is  no  such  rea- 
sonable certainty  in  this  plea  as  to  justify  either  of  the  trespasses  charged 
in  the  declaration.  To  justify  the  arrest  of  a  party,  without  warrant,  on 
suspicion  of  felony,  the  circumstances  must  be  alleged  with  apt  and  con- 
venient certainty :  general  surmises  of  bad  conduct  will  not  suffice ;  Bur- 
gess v.  Beaumont,  7  M.  &  G.  962,  8  Scott,  N.  R.  668.  And  here  it  is  to 
be  observed,  that  the  party  taking  upon  himself  to  act  on  the  suspicion, 
"1511  ls  no*  a^eSec^ to  De  a  'constable,  or  the  party  grieved ;  nor  is  it 
alleged  that  he  acted  at  the  request  of  the  party  grieved.  Sup- 
posing the  imprisonment  to  be  well  justified,  there  is  no  pretence  of  justi- 
fication for  breaking  and  entering  the  house.  It  is  not  alleged  that  the 
plaintiff,  or  the  stolen  goods,  were  there,  or  that  the  defendant  believed 
them  to  be  there :  all  is  left  in  uncertainty.    A  private  individual,  even 
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upon  the  strongest  grounds  of  suspicion  of  felony,  has  no  right  to  enter 
the  dwelling-house  of  a  third  person,  unless  he  has  reasonable  ground  for 
believing  the  guilty  person  to  be  concealed  there. 

Channell,  Serjt.,  (with  whom  was  Bramwell,)  contrd.  The  plea  well 
justifies  the  entering  the  dwelling-house,  the  outer  door  being  open,  and 
circumstances  being  stated  whence  a  reasonable  suspicion  might  arise  that 
the  plaintiff  was  there.  If  the  plaintiff  was  actually  in  the  house  at  the 
time,  it  was  unnecessary  to  allege  in  the  plea  any  ground  of  suspicion  at 
all.  Then,  with  regard  to  the  imprisonment:  it  appears  that  the  plain- 
tiff had  been  employed  upon  the  premises  where  the  felony  was  committed, 
that  he  was  seen  near  the  spot  about  the  time  of  the  robbery,  that  tools 
like  those  used  by  him  were  found  on  the  premises,  that,  having  previously 
been  in  a  state  of  extreme  poverty,  he  was  shortly  afterwards  seen  exhi- 
biting money  and  spending  it  recklessly.  All  these  circumstances  pre- 
sented cogent  grounds  of  suspicion  that  the  plaintiff  was  concerned  in  the 
commission  of  the  offence:  and  a  case  of  suspicion  necessarily  compels 
considerable  generality  of  statement  in  a  plea  of  justification.  This  is 
not  at  all  like  tbe  case  of  Burgess  v.  Beaumont.  There,  the  defendant 
was  seeking  to  justify  his  breach  of  contract  by  general  imputations  of 
immorality  and  dishonesty ;  and  it  was  properly  held,  that,  to  constitute 
a  defence  on  that  ground,  the  charges  must  be  specific. 

*Talfourd>  Serjt.,  in  reply.  The  plea  leaves  it  in  doubt  whether  r»i52 
the  defendant  means  to  allege  that  the  tools  found  on  the  premises 
after  the  robbery  were  the  property  of  the  plaintiff,  or  merely  that  they 
were  tools  of  a  general  character  and  description  similar  to  those  used  by 
the  plaintiff,  or  by  persons  in  his  trade :  and  this  uncertainty  is  well  pointed 
out  by  the  demurrer.  [Tindal,  C.  J.  The  difficulty  that  most  presses  us 
is,  the  insufficiency  of  the  justification  as  to  the  entering  the  house.]  The 
plea  is  consistent  with  the  entire  absence  of  suspicion  on  the  defendant's 
part,  that  the  plaintiff  was  in  the  house  at  the  time  of  the  trespass.(«) 

Channell,  Serjt.,  prayed  leave  to  amend. 

Tindal,  C.  J.  I  cannot  help  thinking  that  the  plea  is  bad,  on  the 
ground  that  it  does  not  sufficiently  show  the  purpose  for  which  the  house 
was  entered.  That  purpose  may  have  been  either  to  search  for  the  stolen 
property,  or  to  arrest  the  plaintiff:  that  is  a  matter  which  ought  not  to 
have  been  left  in  doubt. 

Let  the  defendant  amend  within  a  week,  on  payment  of  costs ;  other- 
wise, judgment  for  the  plaintiff.  Rule  accordingly. 

(a)  Sed  vide  $uprd,  147. 
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•163]  *ANN  GUYARD  v.  SUTTON.   May  27. 

To  a  count  against  the  maker  of  a  promissory  note,  he  pleaded  in  bar,  that,  at  the  time  of 
making  the  note,  the  plaintiff  was  the  wifo  of  A.,  that  the  consideration  for  the  note  wai 
the  loan  of  money  of  A.  advanced  by  the  plaintiff  to  the  defendant  without  A/s  authority 
and  against  bis  will,  that  the  plaintiff  took  the  note,  and  held  and  still  holds  the  same  with- 
out the  authority  and  against  the  will  of  A.,  and  that  be  never  bad  any  property  in  or  right 
to  the  note : — 

Held,  on  informal  plea  of  coverture. 

Assumpsit  on  a  promissory  note  made  by  the  defendant  on  the  3d  of 
March,  1836,  whereby  he  promised  to  pay  the  plaintiff*  100/.  value  re- 
ceived, on  demand  ;  with  a  count  for  money  found  due  upon  an  account 
stated ;  and  a  general  breach. 

The  defendant  pleaded,  amongst  other  pleas,  as  follows : — «  And  for  a 
further  plea  as  to  the  first  count  of  the  declaration,  the  defendant  says, 
that,  at  the  time  of  making  the  said  promissory  note  in  the  said  first  count 
of  the  declaration  mentioned,  the  plaintiff  was  the  wife  of  one  John  Francis 
Guyard ;  and  that  the  only  consideration  for  the  making  of  the  said  pro- 
missory note,  or  for  the  payment  of  the  amount  thereof,  was,  the  loan  of 
100/.,  the  money  of  the  said  J.  F.  Guyard,  which  was  advanced  by  the 
plaintiff  to  the  defendant  without  his  authority  and  against  his  will ;  and 
the  defendant  says  that  the  plaintiff  took  and  received  the  said  note,  and 
always  held  and  still  holds  the  same  without  the  authority  and  against  the 
will  of  the  said  J.  F.  Guyard  ;  and  that  the  plaintiff  never  had,  nor  has 
she,  any  property  in  or  right  to  the  said  note,  or  to  receive  payment  of  the 
amount  thereof,  or  any  part  thereof ;  and  that  there  never  was  any  other 
value  or  consideration  for  the  making  of  the  said  note,  or  for  the  payment 
by  the  defendant  of  the  amount  thereof,  or  of  any  part  thereof— verifica- 
tion. 

Special  demurrer,  assigning  for  causes,  that  the  plea,  by  its  com- 
mencement and  conclusion,  purported  to  be  a  plea  in  bar;  whereas  it  dis- 
closed matter  pleadable  only  in  abatement,  and  not  in  bar — that  the  plea 
should  'not  merely  have  stated  that  the  plaintiff  took  and  received 
J  the  note,  and  always  held,  and  still  holds  the  same  without  the 
authority  and  against  the  will  of  the  said  J.  F.  Guyard,  but  should  further 
have  stated  that  J.  F.  Guyard  had  revoked  or  disaffirmed  her  right  to  hold 
and  sue  for  the  same,  or  should  have  shown  that  the  amount  of  the  note 
had  been  satisfied  to  J.  F.  Guyard,  or  that  J.  F.  Guyard  had  discharged 
the  defendant  from  payment  of,  or  ordered  him  not  to  pay  the  same  to 
the  plaintiff— that  it  should  have  alleged  and  shown  in  more  positive 
terms  that  the  plaintiff  had  no  interest  or  property  whatever,  nor  any 
right,  in  equity  or  otherwise,  to  the  money  therein  alleged  to  have  been 
lent  to  the  defendant,  the  mere  allegation  that  the  money  was  the  money 
of  the  said  J.  F.  Guyard,  not  being  sufficient — that  it  was  not  averred  in 
the  plea  that  J.  F.  Guyard  was  alive  at  the  commencement  of  the  suit, 
and,  for  any  thing  that  appeared  therein,  the  property  in  the  said  note 
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might  have  survived  to  the  plaintiff  after  the  death  of  J.  F.  Guyard— that 
the  averment  that  the  plaintiff  still  holds  the  note  without  the  authority, 
and  against  the  will  of  J.  F.  Guyard,  was  an  attempt  to  make  it  appear 
from  inference  that  the  said  J.  F.  Guyard  was  alive  at  the  commencement 
of  the  suit — and  that  the  plea  was  double,  and  in  other  respects  uncertain, 
informal,  and  insufficient. 

The  defendant  joined  in  demurrer. 

Channelly  Serjt.,  in  support  of  the  demurrer.  The  plea  is  bad  on  two 
grounds — first  it  does  not  show  with  sufficient  distinctness  that  the  hus- 
band of  the  plaintiff  was  living  at  the  time  of  the  commencement  of  the 
suit,  so  as  to  afford  an  answer  to  an  action  by  the  wife  upon  a  contract 
made  with  her — secondly,  it  is  an  informal  plea  of  coverture.  In  Gators  v. 
Madefy)  6  M.  &  W.  423,  it  *was  held  that  the  interest  in  a  pro-  r*\^ 
missory  note  given  to  a  wife  during  coverture,  the  consideration  ^ 
for  which  was  money  advanced  by  her  during  the  coverture,  survives  to 
the  wife  after  the  death  of  her  husband,  unless  he  reduces  it  into  possession 
in  his  lifetime.  Reliance  will  probably  be  placed,  on  the  other  side,  upon 
the  fact  that  this  money  is  alleged  to  have  been  the  property  of  the  hus- 
band :  but  the  observations  of  Parke,  B.,  in  Gaters  v.  Madeley,  show 
that  that  affords  no  distinction.  "  When,"  says  the  learned  baron,  "  a 
chose  in  action,  such  as  a  bond  or  note,  is  given  to  a  feme  covert,  the 
husband  may  elect  to  let  his  wife  have  the  benefit  of  it,  or,  if  he  thinks 
proper,  he  may  take  it  himself :  and  if,  in  this  case,  the  husband  had  in 
his  lifetime  brought  an  action  upon  this  note  in  his  own  name,  that  would 
have  amounted  to  an  election  to  take  it  himself,  and  to  an  expression  of 
dissent  on  his  part  to  his  wife's  having  any  interest  in  it.  On  the  other 
hand,  he  may,  if  he  pleases,  leave  it  as  it  is  ;  and,  in  that  case,  the  remedy 
on  it  survives  to  the  wife ;  or  he  may,  according  to  the  decision  in  Phil- 
liskirk  v.  Plucfcwell,  2  M.  &  Sel.  393,  adopt  another  course,  and  join  her 
name  with  his  own;  and,  in  that  case,  if  he  should  die  after  judgment, 
the  wife  would  be  entitled  to  the  benefit  of  the  note,  as  the  judgment 
would  survive  to  her."  The  only  words  here  that  give  any  colour  for 
supposing  the  husband  to  be  still  living  are  these  : — "  and  the  defendant 
further  says  that  the  plaintiff  took  and  received  the  said  note,  and  always 
held  and  still  holds  the  same  without  the  authority  and  against  the  will 
of  the  said  J.  F.  Guyard."  [Coltman,  J.  It  can  hardly  be  intended  that 
the  plaintiff  "still  holds"  the  note  against  the  will  of  her  husband,  unless 
he  is  living.]  It  ought  to  have  been  more  distinctly  averred.  At  all 
events,  the  plea  is  informal.  Coverture  is  pleadable  'only  in  abate-  r*|5£ 
ment.  Or,  if  it  is  to  be  treated  as  a  plea  in  bar,  it  contains  two 
distinct  averments,  either  of  which  would  be  an  answer  to  the  action. 
And  the  plea  is  not  the  less  obnoxious  to  the  charge  of  duplicity,  because 
one  of  the  grounds  of  defence  is  somewhat  loosely  pleaded. 

Talfourd,  Serjt.,  (with  whom  was  Ogle,)  contrd.  The  plea  clearly  is 
not  double ;  the  whole  together  amounts  to  but  one  defence,  viz.  that  the 
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plaintiff  has  no  right  to  sue  upon  this  note.  [Tindal,  C.  J.  Is  not  this 
substantially  a  pica  in  abatement  only  ?  Cresswell,  J.  If  you  can  make 
out  that  the  wife  could  not  sue  at  all  upon  this  note,  either  with  or  with- 
out her  husband,  then  the  plea  may  be  a  plea  in  bar ;  otherwise  it  is  a 
plea  in  abatement,  and  bad  in  form.  In  Bendix  v.  Wakeman,  1*2  M.  & 
W.  97,  it  was  held  that  the  coverture  of  the  plaintiff*  cannot  be  pleaded 
in  bar  to  an  action  of  covenant  on  a  deed  made  between  the  defendant 
and  the  plaintiff  during  her  coverture ;  it  is  matter  for  a  plea  in  abate- 
ment only.  And  Parke,  B.,  says :  ««  The  effect  of  the  authorities  seems 
to  be,  that  prima  facie  the  right  of  action  on  this  covenant  belongs  to  the 
wife,  and  would  survive  to  her  on  the  death  of  her  husband  without  his 
having  reduced  it  into  possession.  If  the  plea  had  gone  on  to  show  that 
the  husband  had  dissented  from  her  right  in  some  operative  way,  as,  by 
taking  a  new  security,  so  as  to  vest  the  interest  in  himself,  it  might  have 
been  a  good  plea  in  bar,  but  it  certainly  is  not  so  as  it  stands."]  The 
cases  of  M*NeUoge  v.  Hollo  way,  1  B.  &  Aid.  218,  Mason  v.  Morgan, 
2  Ad.  &  E.  30,  and  Calland  v.  Lloyd,  6  M.  &  W.  26,  show  that  this  was 
a  demand  for  which  the  husband  alone  ought  to  have  sued,  and  therefore 

*1  *S71  *ne  P^ea  *s  a  plea  i°  Dar*  *[ Cresswell,  J.  The  note  having 
been  given  to  the  wife  in  her  own  name  only,  might  not  the  hus- 
band and  wife  have  joined  ?]    Possibly  they  might. 

ChanneU,  Serjt.,  in  reply,  was  stopped  by  the  court. 

Tindal,  C.  J.  It  appears  to  me,  that,  as  the  matter  alleged  in  this 
plea  was  pleadable  in  abatement,  and  in  abatement  only,  the  plea  is 
bad  in  point  of  form.  If  the  husband  had  died,  the  wife  might,  for  any 
thing  that  I  see,  have  sued  upon  the  note:  and,  if  that  be  so,  the  plea  is 
clearly  no  more  than  a  plea  in  abatement.  Bendix  v.  Wafceman  decides 
this  case.  That,  it  is  true,  was  the  case  of  a  deed :  but  the  principle  is 
the  same. 

The  rest  of  the  court  concurred.  Judgment  for  the  plaintiff. 


MARIANNE  TURNER  t>.  BROWNE.   May  27. 

In  debt  for  money  had  and  received,  &c,  the  defendant  pleaded,  that,  after  the  accruing  of 
the  debts  and  causes  of  action,  the  defendant  executed  a  deed,  securing  to  tho  plaintiff  a 
certain  annuity,  and  that  the  plaintiff  then  accepted  and  received  the  same  of  and  from 
the  defendant  in  full  satisfaction  and  discharge  of  all  the  said  several  debts  and  causes 
of  action. 

The  plaintiff  replied,  that  no  memorial  of  the  annuity  deed  was  enrolled  pursuant  to  the 
statute;  that,  the  annuity  being  in  arrear,  the  plaintiff  brought  an  action  to  recover  the 
amount  of  tho  arrear;  that  the  defendant  pleaded  in  bar  of  that  action  the  non-enrolment 
of  the  memorial;  and  that  thereupon  the  plaintiff  elected  and  agreed  that  the  indenture 
should  be  null  and  void,  as  pleaded  by  the  defendant,  and  discontinued  the  action?— 

Jit W,  a  good  answer  to  the  plea,  inasmuch  as  it  showed  that  the  accord  and  satisfaction  thereby 
set  up  had  been  rendered  nugatory  and  unavailing  by  the  act  of  the  defendant  himself. 

Debt,  for  money  had  and  received,  for  interest,  and  for  money  found 
due  upon  an  account  stated. 
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Plea,  that,  after  the  accruing  of  the  said  several  debts  *and  r«i5g 
causes  of  action  in  the  declaration  mentioned,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  29th  of  September,  1841,  he 
the  defendant  sealed  with  his  seal  in  that  behalf,  and  then  as  his  act  and 
deed  delivered,  a  certain  indenture  in  writing,  bearing  date,  to  wit,  the 
day  and  year  last  aforesaid,  and  made  between  the  defendant  of  the  first 
part,  the  plaintiff  of  the  second  part,  and  one  Weston  of  the  third  part, 
(profert  excused,)  and  thereby — after  reciting,  amongst  other  things,  that 
the  defendant  had  contracted  with  the  plaintiff  for  the  absolute  sale  to  her 
of  one  annuity  or  clear  yearly  sum  of  308/.,  to  be  paid  to  the  plaintiff,  her 
executors,  administrators,  and  assigns,  during  the  life  of  the  defendant, 
in  manner  and  form  as  therein  was  mentioned — he  the  defendant  did  give, 
grant,  and  confirm  unto  the  plaintiff,  her  executors,  administrators,  and 
assigns,  one  annuity  or  clear  yearly  sum  of  308/.,  to  be  yearly  issuing, 
payable,  had,  receiver),  and  taken  by  the  plaintiff  upon  certain  lands 
therein  more  particularly  mentioned,  and  which  said  writing  obligatory 
the  defendant  then  delivered  to  the  plaintiff,  and  the  plaintiff  then  accepted 
and  received  the  same  of  and  from  the  defendant,  in  full  satisfaction  and 
discharge  of  all  the  said  several  debts  and  causes  of  action  in  the  decla- 
ration mentioned,  and  of  all  damages  by  the  plaintiff  sustained  by  reason 
of  the  detention  thereof — verification. 

Replication,  that  the  indenture  in  the  plea  mentioned  was  made  and 
entered  into  by  and  between  the  defendant  and  the  plaintiff  and  Weston 
after  the  passing  of  the  53  G.  3,  c.  141,  intituled  "  An  act  to  repeal  an 
act  of  the  seventeenth  year  of  his  present  majesty,  intituled  <  An  act  for 
registering  the  grants  of  life  annuities,  and  for  the  better  protection  of 
infants  against  such  grants,'  and  to  substitute  other  provisions  in  lieu 
thereof,"  and  that  the  said  annuity  in  the  indenture  "mentioned  r*j59 
was  granted  by  the  defendant  to  the  plaintiff  upon  and  for  a  pe- 
cuniary consideration  in  that  behalf,  and  that  the  said  indenture  was  made 
and  entered  into  by  and  between  the  defendant  and  the  plaintiff  and  Wes- 
ton for  the  said  pecuniary  consideration  by  the  plaintiff  so  given  and  paid 
to  the  defendant  in  that  behalf  as  aforesaid,  and  that  no  memorial  of  the 
said  indenture  was  enrolled  in  the  high  court  of  Chancery  within  thirty 
days  after  the  execution  thereof,  according  to  the  directions  of  the  said 
statute ;  that,  afterwards,  and  after  the  expiration  of  thirty  days  after  the 
execution  of  the  indenture,  and  before  the  commencement  of  the  suit,  to 
wit,  on  the  29th  of  March,  1844,  a  large  sum  of  money,  to  wit,  770/.  of 
the  said  annuity  or  yearly  sura,  for  two  years  and  a  half  of  another  year, 
next  following  the  date  of  the  said  indenture,  and  which  immediately 
preceded  and  ended  on  the  said  29th  day  of  the  said  month  of  March, 
became  due  and  payable  from  the  defendant  to  the  plaintiff,  and  payment 
thereof  was  afterwards,  to  wit,  on,  &c,  demanded  by  the  plaintiff  of  the 
defendant,  who  then  wholly  neglected  and  refused  to  pay  the  same ;  that 
the  said  sum  of  money  being  so  owing  and  in  arrear  as  afoiesaid,  she  the 
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plaintiff,  for  the  recovery  of  the  same,  did  afterwards,  to  wit,  on,  &c.,  sue 
and  prosecute  out  of  the  court  of  Queen's  Bench  at  Westminster,  a  certain 
writ  of  our  lady  the  queen  called  a  writ  of  summons,  bearing  date,  &c, 
directed  to  the  defendant,  whereby  the  defendant  was  commanded,  &c, 
and  that  such  writ  was  so  sued  out  and  prosecuted  as  aforesaid  out  of  the 
said  court  by  the  plaintiff,  with  intent  that  the  defendant  might,  by  virtue 
thereof,  appear  in  the  said  court  to  answer  her  in  the  said  action,  and  that 
the  plaintiff  might  thereupon  declare  against  him  the  defendant  upon  and 
for  the  said  sum  of  money  so  due  and  owing  from  the  defendant  to  the 
•1601    P*amtiff  as  aforesaid ;  that  the  defendant  afterwards,  *to  wit,  on  the 

day  and  year  last  aforesaid,  appeared  in  the  said  court  to  answer 
the  plaintiff  in  the  said  action,  and  thereupon  the  plaintiff  according  to 
the  said  intent,  did  afterwards,  and  before  the  commencement  of  the  suit, 
to  wit,  on,  &c,  declare,  amongst  other  things,  in  the  said  action — that 
whereas,  theretofore,  to  wit,  on  the  29th  of  September,  1841,  by  a  certain 
indenture  then  made  between  the  defendant  of  the  first  part,  the  plaintiff 
of  the  second  part,  and  the  said  T.  E.  Weston  of  the  third  part,  (profert,) 
he  the  defendant  did  covenant  with  the  plaintiff  that  he  the  defendant 
should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto  the  plaintiff, 
during  his,  the  plaintiff's  natural  life,  a  certain  annuity  or  yearly  sum  of 
S08J.,  free  from  all  taxes,  and  without  any  deduction  whatsoever,  at  the 
days  and  times  and  in  manner  and  form  as  in  the  said  indenture  expressed 
and  appointed  for  payment  thereof,  that  is  to  say,  &c.  &c.,  the  first  pay- 
ment of  the  said  annuity  to  begin  and  be  made  on  the  29th  of  December 
next  ensuing  the  date  of  the  said  indenture,  according  to  the  true  intent 
and  meaning  of  the  said  indenture ;  as  by  the  said  indenture,  reference 
being  thereunto  had,  would,  amongst  other  things,  more  fully  and  at  large 
appear;  and  the  plaintiff  in  fact  further  said,  that,  after  the  making  of  the 
said  indenture,  and  before  the  commencement  of  that  suit,  to  wit,  on  the 
29th  of  March,  1844,  a  large  sum  of  money,  to  wit,  the  sum  of  770/., 
of  the  said  annuity  or  yearly  sum,  for  two  years  and  the  half  of  another 
year,  next  following  the  date  of  the  said  indenture,  and  which  immedi- 
ately preceded  and  ended  on  the  day  and  year  therein  last  aforesaid,  became 
due  from  the  defendant  to  the  plaintiff,  and  still  remained  in  arrear,  con- 
trary to  the  said  indenture  and  the  said  covenant  of  the  defendant  in  that 
behalf;  that  the  defendant  thereupon,  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.,  did,  amongst  other  things,  plead 
•1611    *t0  ^e  sa^  declaration  m  tne  manner  following,  that  is  to  say, 

that  the  indenture  in  the  declaration  mentioned  was  made  and 
entered  into  after  the  passing  of  the  53  G.  3,  c.  141,  intituled,  &c.,  and 
that  the  said  annuity  was  granted  upon  and  for  a  pecuniary  consideration 
in  that  behalf;  and  the  defendant  further  said  that  no  memorial  of  the 
indenture  in  that  declaration  mentioned  was  enrolled  in  the  high  court  of 
Chancery  within  thirty  days  after  the  execution  thereof,  according  to  the 
directions  of  the  said  act  of  parliament,  and  that  this  he  the  defendant 
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was  ready  to  verify:  that  the  indenture  in  the  said  plea  of  the  defendant 
and  in  the  said  declaration  of  the  plaintiff  mentioned,  was  one  and  the 
same  indenture,  and  that  the  same  was  void,  a  memorial  thereof  not  having 
been  enrolled  pursuant  to  the  provisions  of  the  said  statute :  that  the  plain* 
tin*,  afterwards,  and  after  the  pleading  of  the  said  pleas  in  the  said  action 
of  debt  as  thereinbefore  mentioned,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  29th  of  November,  1844,  elected  and  then  consented 
and  agreed,  solely  in  consequence  of  the  said  plea  so  pleaded  by  the  de- 
fendant and  stating  the  said  indenture  to  be  null  and  void  as  aforesaid, 
that  the  said  indenture  should  be  null  and  void,  as  pleaded  by  the  defend- 
ant ;  that  thereupon  she,  the  plaintiff,  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  and  before  the  commencement  of  this  suit,  entered  a 
discontinuance  of  the  said  action  of  debt,  and  the  same  was  thereby  then 
abated,  and  ceased,  and  was  and  is  thereby  wholly  determined  and  ended ; 
and  that  the  said  sum  of  770/.,  and  every  part  thereof,  was  and  still  is 
wholly  unpaid  and  unsatisfied  by  the  defendant  to  the  plaintiff — verification. 

Demurrer  to  this  plea,  assigning  for  causes,  amongst  others,  that  the 
replication  was  no  answer  to  the  plea,  inasmuch  as  it  was  alleged  in  the 
plea  that  the  defendant  gave  and  the  plaintiff  accepted  the  indenture  in  full 
'satisfaction  and  discharge  of  the  causes  of  action  to  which  the  r*i£o 
plea  was  pleaded,  which  facts  the  plaintiff  admitted  by  the  repli- 
cation ;  and,  such  being  the  case,  the  plaintiff  must  be  taken  to  have 
accepted  such  indenture  for  better  and  for  worse,  and  therefore  could  not 
undo  an  accord  and  satisfaction,  which  had  thus  been  completely  carried 
into  effect,  by  showing  matter  ex  post  facto  by  which  the  indenture  was 
supposed  to  have  been  rendered  useless  and  void,  to  wit,  the  election  of 
the  defendant  to  render  the  indenture  void  for  the  reasons  mentioned  in  the 
replication — that  the  replication,  showing  facts  by  which  the  indenture  was 
supposed  to  become  useless,  was  nothing  more  than  an  argumentative 
traverse  that  such  indenture  was  given  and  accepted  in  accord  and  satis- 
faction as  mentioned  in  the  plea,  or  else  was  a  mere  allegation  that  the 
thing  given  in  accord  and  satisfaction  was  of  no  value ;  a  ground  which 
the  plaintiff  might  have  taken  by  simply  traversing  the  accord  and  satis- 
faction— that  the  replication  should  have  concluded  to  the  country,  and 
not  with  a  verification — that  it  was  a  departure  from  the  ground  taken  by 
the  plaintiff  in  her  declaration,  inasmuch  as  if  the  indenture  was  given 
and  accepted  in  accord  and  satisfaction,  as  set  forth  in  the  plea,  the  plain- 
tiff should  have  declared  upon  a  new  cause  of  action  then  furnished  to  her 
— that  the  replication  was  bad  for  pleading  matters  of  evidence,  inasmuch 
as  if  the  plaintiff  meant  to  rest  her  case  upon  the  indenture  therein  men- 
tioned becoming  void,  she  should  simply  have  said  so,  and  not  set  forth 
in  the  replication  the  proceedings  in  the  former  action  between  the  plain- 
tiff and  the  defendant,  and  the  discontinuance  of  such  former  action  by 
the  plaintiff,  all  which  facts  were  merely  matters  of  evidence,  the  setting 
forth  of  which  at  length  on  the  record  tended  to  prolixity  and  the  useless 
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multiplication  of  issues,  and  was  contrary  to  the  rules  of  pleading— that 
•1631  ^e  reP^cat^on  was  "double,  inasmuch  as,  after  setting  forth  the 
J  said  facts  and  matters  of  evidence,  which  in  themselves  would  be 
sufficient,  as  the  plaintiff  contended,  to  render  null  and  void  the  said 
indenture,  the  plaintiff  proceeded  to  assert,  that,  after  the  pleading  of  the 
said  pleas  in  the  former  action,  the  defendant  elected  and  agreed  that  the 
said  indenture  should  be  null  and  void,  such  assertion  being  idle,  double, 
and  unnecessary,  in  conjunction  with  the  former  part  of  the  replication — 
that  no  facts  were  stated  in  the  replication  showing  an  election  or  agree- 
ment on  the  part  of  the  defendant  that  the  indenture  should  be  null  and 
void ;  inasmuch  as  it  appeared  by  the  plaintiff's  own  showing,  that,  in  the 
former  action  between  the  plaintiff  and  the  defendant,  the  defendant,  in 
addition  to  the  said  plea  in  the  former  action  set  out  in  the  replication,  to 
wit,  that  the  annuity  was  void  for  want  of  enrolment  according  to  the 
statute,  pleaded  along  with  such  last-mentioned  plea  divers  other  pleas  to 
the  said  former  action ;  and  it  was  consistent  with  the  replication  that  the 
plaintiff  might  have  discontinued  such  former  action,  because  she  could 
furnish  no  answer  to  the  said  other  pleas  which  the  defendant  pleaded 
therein,  and  though  she  now  chose  to  allege  that  such  plea  of  want  of 
enrolment  of  the  annuity  was  the  sole  cause  and  motive  for  her  discon- 
tinuing the  said  action,  yet  the  defendant  could  not  take  issue  upon  such 
a  circumstance  as  the  plaintiff's  motives — that  the  replication  should  have 
shown  some  notification  to  the  defendant,  on  the  part  of  the  plaintiff,  that 
the  plaintiff  accepted  such  offer  of  holding  the  annuity  void,  if,  as  the 
plaintiff  contended,  pleading  the  said  plea  of  non-enrolment  amounted  to 
such  an  offer,  and  there  was  nothing  to  show — inasmuch  as  it  was  not 
alleged  in  the  replication — that  any  acceptance  on  the  part  of  the  plaintiff 
to  such  offer  of  the  defendant  was  made  at  any  time  before  the  commence- 

"1641  men*  °f  this  su*t)  or  *n  fac* tnat  *t  was  ever  "made  at  all ;  and  it 
was  consistent  with  the  replication,  that  the  defendant  might  have 
been  bound  to  treat  the  said  annuity  as  void,  and  not  the  plaintiff— and 
that  it  was  not  stated  that  the  plaintiff",  as  well  as  the  defendant,  agreed 
that  the  said  indenture  should  be  null  and  void,  &c. 
The  plaintiff  joined  in  demurrer. 

Channell,  Serjt.,  (with  whom  was  J.  Brown,)  in  support  of  the  demurrer. 
Undoubtedly,  under  the  circumstances  stated  in  this  replication,  the  con- 
sideration money  paid  for  the  annuity  may  be  recovered  back ;  but  it  did 
not  become  money  had  and  received  to  the  use  of  the  plaintiff  until  the 
defendant  elected  to  avoid  the  annuity:  Cowper  v.  Godmond,  9  Bing.  748, 
3  M.  &  Scott,  219;  Churchill  v.  Bertrand,  2  Gale  &  D.  548  ;  Huggins  v. 
Coates,  5  Q.  B.  432.  The  defendant  having  pleaded  that  the  plaintiff 
accepted  and  received  the  annuity  deed  in  full  satisfaction  and  discharge, 
the  plaintiff  might  have  directly  traversed  that :  the  replication,  however, 
is  an  informal  and  argumentative  denial  of  the  alleged  acceptance  in  satis- 
faction, setting  up  an  entirely  new  cause  of  action.    In  Sard  v.  Rhodes, 
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1  M.  &  W.  153,  Tyrwh.  &  Gr.  298,  4  Dowl.  P.  C.  743,  in  assumpsit  by 
the  endorsee  against  the  acceptor  of  a  bill  of  exchange  for  43/.,  the  de- 
fendant pleaded,  that,  after  the  bill  became  due,  one  T.  P.,  the  drawer  of 
the  bill,  made  his  promissory  note  for  44/.,  and  delivered  the  same  to  the 
plaintiff,  in  full  satisfaction  and  discharge  of  the  bill :  the  plaintiff  replied, 
that,  although  the  plaintiff  accepted  the  note  in  full  satisfaction  of  the  bill, 
yet  that  the  note  was  not  paid  when  due,  and  still  remained  unpaid :  and 
it  was  held  that  the  replication  was  bad,  and  that  the  plaintiff,  having 
accepted  the  note  in  full  satisfaction  and  discharge  of  the  bill,  could  not 
sue  *upon  the  latter;  and  that  the  plea  was  sufficient.  [Cress-  r*165 
well,  J.  There,  the  substituted  security  remained  available  in 
the  hands  of  the  plaintiff] 

Talfourd,  Serjt.,  (with  whom  was  Ogle,)  control.  The  replication  does 
not  deny  the  existence  or  the  receipt  of  the  annuity  deed,  but  alleges  that 
it  was  subject  to  a  condition  imposed  by  the  statute,  which  was  not  per- 
formed, and  that  the  defendant  himself  elected  to  avoid  the  deed,  and  so 
she,  the  plaintiff,  was  remitted  to  her  original  right.  The  authorities  show 
that  the  grantee  cannot  recover  back  the  consideration  money,  on  the 
ground  of  non-enrolment,  or  the  enrolment  of  a  defective  memorial,  until 
some  act  done  by  the  grantor  to  intimate  his  intention  to  avoid  the  grant : 
Scurfield  v.  Gowland,  6  East,  241 ;  Waters  v.  Manscll,  3  Taunt.  56  ;  Dams 
v.  Bryan,  6  B.  &  C.  651,  9  D.  &  R.  726.  [Cresswell,  J.  The  grantee 
cannot  say  the  consideration  has  failed,  so  long  as  he  receives  the  annuity. 
Tin dal,  C.  J.  1  think  the  plaintiff  might  safely  have  traversed  the  plea: 
I  do  not  see  how  the  defendant,  having  by  his  own  act  elected  to  avoid  the 
grant,  can  be  permitted  to  set  it  up  as  an  accord  and  satisfaction.] 

Channel  I,  Serjt-,  was  heard  in  reply. 

Tindal,  C.  J.  Upon  the  best  consideration  I  am  able  to  give  to  this 
case,  I  think  the  plea  cannot  be  sustained  :(a)  it  shows  no  real  satisfaction. 
And  the  replication  shows  that  the  deed  which  was  delivered  to  the  plain- 
tiff in  satisfaction,  by  the  act  or  default  of  the  defendant,  became  wholly 
inoperative  and  void.  I  think  the  defendant  has  no  right  to  set  up  as  an 
accord,  a  'security  which  by  his  own  act  is  reduced  to  nothing.  r»jgg 
I  therefore  think  the  replication  good,  and  consequently  that  the 
plaintiff  must  have  judgment. 

Coltman,  J.  I  think  also  that  the  plaintiff  has  properly  shown  by  his 
replication  that  that  which  professed  to  be  a  satisfaction,  was,  in  truth,  no 
satisfaction  at  all. 

Cresswell,  J.,  concurred.  Judgment  for  the  plaintiff. 

(a)  The  plea  would  appear  to  lx»  good  until  met  by  a  general  traverse,  or  by  special  repli- 
cation showing  the  nullity  of  the  alleged  satisfaction. 
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In  the  Matter  of  JANE  TURNER.    May  28. 

Upon  a  motion  on  the  part  of  a  mBrrietl  woman,  under  the  3  &  4  W.  4,  c.  74,  9.  91,  to  convey 
her  interest  in  property  without  the  concurrence  of  her  husband,  on  the  ground  that  ho  is 
of  unsound  mind,  the  affidavit  must  show  in  distinct  terms,  or  by  necessary  inference,  that 
the  husband  is  lunatic  at  the  time  of  the  application. 

Channell,  Serjt.,  on  a  former  day  in  this  term,  obtained  an  order,  under 
the  ninety-first  section  of  the  3  &  4  W.  4,  c.  74,  to  dispense  with  the  con- 
currence of  the  husband  of  Jane  Turner  in  a  conveyance  for  the  extin- 
guishment of  her  right  to  dower  in  a  certain  estate,  the  husband  being  a 
lunatic.  The  application  was  founded  upon  the  affidavit  of  the  wife, 
which  stated  that  the  deponent  was  married  to  John  Turner,  at,  &c,  on 
the  22d  of  June,  1819 ;  that  a  commission  of  lunacy  was,  in  or  about  the 
month  of  January,  1841,  issued  by  the  Lord  High  Chancellor  of  Great 
Britain  against  the  said  John  Turner,  under  which  he  had  been  duly  found 
a  lunatic ;  that  Charles  Challen,  of,  &c,  had  been  appointed  the  commit- 
tee of  his  estate  ;  that,  by  an  order  made,  in  the  matter  of  the  said  John 
Turner,  by  the  chancellor,  bearing  date  the  28th  of  March,  1846,  his  lord- 
ship did  order,  that,  for  the  purpose  of  raising  a  fund  for  the  discharge  of 
the  debts,  encumbrances,  and  costs  then  due  and  owing  from  the  said 
lunatic  and  his  estate,  the  estate  of  the  said  lunatic,  situate  at  Elvetham, 
*1fi71  *m  ^e  countv  °f  Southampton,  should  be  under  the  provisions  of 
the  11  G.  4,  &  1  W.  4,  c.  65,  «  for  consolidating  and  amending 
the  laws  relating  to  property  belonging  to  infants, — femes  covert,  idiots, 
lunatics,  and  persons  of  unsound  mind,"  sold  to  Lord  Calthorpe,  at  the 
price  approved  of  by  the  master,  and  upon  the  terms  specified  in  the  agree- 
ment therein  mentioned ;  and,  upon  payment  of  the  sum  of  3500/.,  the 
purchase-money  for  the  said  estate,  his  lordship  did  further  order  that  the 
said  Charles  Challen,  as  such  committee  as  aforesaid,  should,  in  the  place 
of  the  said  lunatic,  execute  such  deed  or  deeds  as  should  be  necessary  for 
conveying  the  said  estate  at  Elvetham  to  Lord  Calthorpe,  his  heirs  and 
assigns,  or  as  he  or  they  should  direct,  such  deed  or  deeds  to  be  settled 
and  approved  of  by  the  master  in  lunacy,  in  case  the  parties  differed  about 
the  same ;  that,  on  the  occasion  of  her  marriage  with  the  said  John  Tur- 
ner, no  settlement,  or  agreement  for  a  settlement,  was  made  upon  her,  nor 
any  jointure  in  lieu  of  dower ;  and  that  her  right  to  dower  still  existed  in 
the  said  estate  at  Elvetham,  and  the  deponent  was  desirous  of  extinguish- 
ing such  right,  so  that  the  conveyance  of  the  said  estate  at  Elvetham  to 
Lord  Calthorpe  might  be  made  free  therefrom. 

The  clerk  of  the  rules  having  suggested  a  doubt  whether  the  above  affi- 
davit sufficiently  showed  that  the  husband  was  still  a  lunatic,  the  learned 
Serjeant  now  renewed  his  motion. 

Per  curiam.  We  think  the  necessary  inference  from  the  facts  stated  in 
the  affidavit,  is,  that  the  husband  is  still  a  lunatic ;  and  therefore  the  rule 
may  go.  Fiat. 
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In  a  count  by  an  endorsee  against  the  drawer  of  a  bill  drawn  payable  in  London,  the  venue 
being  laid  in  London,  a  general  allegation  of  presentment  was  held  to  be  a  sufficient  alle- 
gation of  a  presentment  in  London  since  the  rule  of  Hilary  term,  4  W.  4,  r.  8. 

Quart  whether  the  defect  would  have  been  aided  by  the  defendant's  pleading  over,  if  the 
venue  had  been  laid  elsewhere. 

This  was  an  action  of  assumpsit  by  endorsees  against  an  endorser  of  a 
bill  of  exchange.  The  declaration  stated  that  one  Simpson,  on,  &c.,  made 
his  bill  of  exchange  in  writing,  bearing  date,  &c,  and  directed  the  same 
to  one  Pauleston,  and  thereby  required  Pauleston  to  pay  to  the  order  of 
him,  Simpson,  in  London,  the  sum  of  198/. ;  that  Simpson  then  endorsed 
the  said  bill  to  the  defendant,  who  then  endorsed  the  same  to  one  Raynes, 
who  then  endorsed  the  same  to  the  plaintiffs ;  and  that  Pauleston  did  not 
pay  the  said  bill,  although  the  same  was  presented  to  him  for  payment  on 
the  day  when  it  became  due,  whereof  the  defendant  then  had  due  notice. 

The  endorsements  and  the  notice  of  dishonour  were  respectively  tra- 
versed, but  there  was  no  traverse  of  the  presentment. 

The  cause  was  tried  before  Maule,  J.,  at  the  second  sitting  in  London 
in  the  last  term.  It  appeared  that  the  bill  became  due  on  Wednesday,  the 
18th  of  March,  and  that  the  defendant  received  notice  of  its  dishonour  on 
the  20th,  at  Liverpool.  There  was  no  evidence  given  on  the  part  of  the 
plaintiff  to  account  for  the  intermediate  day,  nor  any  evidence  of  the  course 
of  post  between  London  and  Liverpool :  but  it  was  objected,  on  the  part 
of  the  defendant,  that  the  notice  was  out  of  time.  A  verdict  having  been 
found  for  the  plaintiff, 

Byles,  Serjt,  in  Easter  term,  moved  for  a  new  trial,  on  the  ground  that, 
upon  the  above  state  of  facts,  the  learned  judge  ought  to  have  directed  the 
jury  to  find  *the  issue  on  the  want  of  notice,  for  the  defendant.  r«16g 
He  submitted  that  the  plaintiff  ought  to  have  given  some  evidence 
to  account  for  the  notice  not  reaching  the  defendant  on  the  19th,  which, 
according  to  the  ordinary  course  of  the  post,  it  would  have  done,  if  sent 
in  time,  or  to  show  that  the  bill  was  in  the  hands  of  a  banker  or  of  some 
third  person,  so  as  to  justify  the  delay.  [Tindal,  C.  J.  Judicially,  we 
know  nothing  of  the  course  of  the  post.  If  the  defendant  wished  to  avail 
himself  of  the  supposed  delay,  he  should  have  given  some  evidence  of  it. 
Upon  this  point,  therefore,  there  will  be  no  rule.] 

The  learned  serjeant  then  moved  to  arrest  the  judgment,  on  the  ground 
that  the  declaration  contained  no  sufficient  averment  of  a  presentment  for 
payment  in  London.  He  cited  Gibb  v.  Mather,  8  Bingh.  214,  1  M.  & 
Scott,  387,  and  Lyon  v.  Holt,  5  M.  &  W.  250,  2  Horn  &  Hurlstone,  41. 

A  rule  nisi  having  been  granted, 

Do w ling 7  Serjt.,  (with  whom  was  Barstow,)  showed  cause.  The  alle- 
gation might  possibly  be  an  insufficient  allegation  of  presentment  to  the 
drawee  in  London,  if  objected  to  on  special  demurrer;  but,  after  verdict, 
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it  is  well  enough.  [Cresswell,  J.  The  verdict  does  not  help  you.  It 
is  only  upon  the  supposition  that  the  fact  must  have  been  proved  at  the 
trial,  or  the  judge  would  have  directed  the  jury  to  find  the  other  way, 
that  any  aid  is  derived  from  the  verdict.  Maule,  J.  It  is  not  alleged 
that  the  bill  was  duly  presented.]  London  being  the  only  place  mentioned, 
it  must  be  assumed  that  the  presentment  took  place  there.  The  count  is 
in  the  form  given  in  the  schedule  to  the  rule  of  Trinity  terra,  1  W.  4. 
[Maule,  J.  The  words  "then  and  there"  are  omitted,  in  the  averment 
of  presentment.]    In  this  respect,  the  pleader  has  properly  complied  with 

*1701  the  *direction  in  R-  4  W.  4,  that  "the  name  of  a  county  shall 
J  in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be 
taken  to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be  stated 
in  the  body  of  the  declaration,  or  in  any  subsequent  plead ing."(a)  It  must 
now  be  assumed  that  the  plaintiff  proved  at  the  trial  all  that  was  necessary 
to  support  this  allegation.(6)  In  Parks  v.  Edge,  1  C.  &  M.  429,(c)  it  was 
held,  that,  in  a  declaration  by  an  endorsee  of  a  bill  against  an  endorser, 
it  is  not  necessary  to  allege  a  special  acceptance  to  pay  at  a  particular 
place,  or  a  presentment  at  such  place:  it  is  sufficient  to  state  a  general 
presentment  to  the  drawee,  without  stating  any  acceptance,  and  to  prove 
the  presentment  at  the  particular  place  pointed  out  by  the  acceptance. 
The  declaration  there  was  precisely  in  the  form  here  adopted;  and  Bay- 
ley,  B.,  said:  «  As  to  the  objection  that  it  was  incumbent  on  the  plaintiff 
to  allege  in  his  declaration  a  presentment  at  the  particular  place,  No.  8, 
Cloak  Lane — the  plaintiff  is  bound  to  prove  a  presentment,  but  the  man- 
ner and  place  of  presentment  are  matter  of  evidence.  It  is  not  necessary 
to  state  an  acceptance,  whether  general  or  at  a  particular  place,  against 
any  party,  except  the  acceptor;  and,  therefore,  a  plaintiff  who  declares 
without  stating  an  acceptance  by  the  drawee,  cannot  be  bound  to  state  on 
the  record  such  a  presentment  as  the  real  acceptance  requires.  It  is 
merely  matter  of  evidence,  and  the  proof  of  the  presentment  at  the  par- 
ticular place  pointed  out  by  the  drawee,  is  evidence  of  the  general  pre- 
sentment alleged  in  the  declaration."  [Maule,  J.  The  necessity  of  a 
distinct  allegation  of  presentment  in  London,  if  any  exists,  'arises 
J  here  from  the  fact  of  there  being  a  direction  in  the  bill  on  the 
part  of  the  drawer  to  pay  the  bill  there.  If  the  drawer  directs  the  drawee 
to  pay  the  bill  at  a  particular  place,  the  liability  of  the  drawer  and  endor- 
sers arises  only  on  the  drawee's  failure  to  pay  upon  the  bill  being  presented 
to  him  at  the  place  indicated.  Unless  the  construction  first  contended  for 
is  correct,  a  presentment  at  Paris  would  sustain  this  allegation.]  In  Lyon 
v.  Holt,  Pakke,  B.,  intimates  an  opinion  that,  after  verdict,  presentment 

(a)  Sort.  8.  "  Provided  that,  in  eases  where  local  description  U  now  required,  rach  local 
description  t-ho\\  be  pivni." 

Had  the  venue  been  in  .Middlesex  there  must  have  been  an  allegation  of 
London.    The  allegation  is,  therefore,  not  matter  of  venue. 

(6)  It  was  not  in  Ls.«ue. 

(c;  There,  the  bill  was  accepted    payable  at  B  Cloak  Lane,  Ch  peptide.'1 
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to  the  acceptor  would  be  taken  to  mean  presentment  according  to  the  tenor 
and  effect  of  the  bill. 

Byles,  Serjt.,  in  support  of  his  rule.  Three  questions  will  arise  here — 
first,  whether  this  declaration  would  have  been  sufficient  before  the  statute 
1  &  2  G.  4,  c.  78 — secondly,  whether  that  statute  makes  any  difference 
in  that  respect — thirdly,  whether  the  infirmity  of  the  declaration  is  aided 
by  the  verdict.  The  case  of  Rowe  v.  Young,  2  B.&B.  165,  2  Bligh,  391, 
which  occasioned  the  passing  of  the  1  &  2  G.  4,  c.  73,  is  a  distinct  autho- 
rity to  show  that  the  general  allegation  of  presentment  here  would  have 
been  held  bad.  [Maule,  J.  The  statute  can  have  no  application  to  this 
case.  Where  the  drawee  is  required  to  pay  the  bill  at  a  particular  place, 
by  accepting  generally,  he  engages  to  pay  at  the  time  and  place  required.] 
Saunderson  v.  Bowes,  14  East,  500,  and  Gibb  v.  Mather,  are  also  authori- 
ties to  show  that  a  presentment  at  the  place  indicated  by  the  drawer  must 
be  averred  and  proved.  The  cases  cited  are  not  by  any  means  inconsistent 
with  this  argument.  Then,  is  the  defect  cured  by  the  verdict  ?  [Maule,  J. 
It  is  not  the  verdict  that  aids ;  it  is  the  pleading  over.  If  the  language  of 
the  declaration  *is  ambiguous,  and  the  defendant  pleads  over,  it  r*|72 
must,  if  capable  of  such  a  construction,  be  taken  in  a  sense  that 
will  require  an  answer :  Jlobson  v.  Middleton,  6  B.  &.C.  302, 9  D.&R.  249.] 
That  rule  only  holds  as  to  that  part  of  the  declaration  to  which  the  plead- 
ing over  applies.  The  dictum  of  Bay  ley,  J.,  in  Hobson  v.  Middleton, 
appears  to  have  been  founded  upon  the  case  of  Avery  v.  Hoole,  Cowp.  825, 
which,  however,  does  not  quite  warrant  it.  [Maule,  J.  The  rule  is  very 
distinctly  laid  down  both  by  Holroyd,  J.,  and  Bayley,  J.]  In  the  notes 
to  Stennel  v.  Hogg,  1  Wins.  Saund.  228,  it  is  thus  stated :  "  Where  there 
is  any  defect,  imperfection,  or  omission  in  any  pleading,  whether  in  sub* 
stance  or  form,  which  would  have  been  a  fatal  objection  upon  demurrer  ; 
yet,  if  the  issue  joined  be  such  as  necessarily  required,  on  the  trial,  proof 
of  the  facts  so  defectively  or  imperfectly  stated  or  omitted,  and  without 
which  it  is  not  to  be  presumed  that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  have  given,  the  verdict,  such  defect,  imperfec- 
tion, or  omission,  is  cured  by  the  verdict,  by  the  common  law."  <<  But, 
where  there  was  any  defect,  omission,  or  imperfection,  though  in  form  only, 
in  some  collateral  parts  of  the  pleading  that  were  not  in  issue  between  the 
parties,  so  that  there  was  no  room  to  presume  that  the  defect  or  omission 
was  supplied  by  proof,  a  verdict  did  not  cure  them  by  the  common  law." 
So,  in  BuWs  case,  7  Co.  Rep.  25  a,  it  is  said,  that,  "if  the  avowry,  or 
any  count  or  replication,  &c.,  wants  form,  or  omits  circumstance  of  time, 
place,  &c,  then  the  plea  of  the  other  party  may  mend  such  imperfections, 
but  cannot  supply  the  defect  of  matter  of  substance."  And  in  Dr.  Bon- 
ham's  case,  8  Co.  Rep.  120  b,  it  is  said  that  "the  difference  is,  when  the 
plaintiff  replies,  and  by  his  replication  it  appears  that  he  has  no  cause 
of  'action,  there  he  shall  never  have  judgment:  but,  when  the  r«j73 
bar  is  insufficient  in  matter,  or  amounts  (as  the  case  is)  to  a  con- 

tol.  m.  15  k  2 
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fession  of  the  point  of  the  action,  and  the  plaintiff  replies,  and  shows  the  truth 
of  the  matter  to  enforce  his  case,  and  in  judgment  of  law  it  is  not  material, 
yet  the  plaintiff  shall  have  judgment,  for,  it  is  true  that  sometimes  the  de- 
claration shall  be  made  good  by  the  bar,  and  sometimes  the  bar  by  the 
replication,  and  sometimes  the  replication  by  the  rejoinder,  &c. ;  but  the 
difference  is,  when  the  declaration  wants  time,  place,  or  other  circumstance, 
it  may  be  made  good  by  the  bar;  so  of  the  bar,  replication,  &c.,  as  appears 
in  18  E.  4, 16  b.(a)  But,  when  the  declaration  wants  substance,  no  bar  can 
make  it  good ;  so  of  the  bar,  replication,  &c. ;  and  therewith  agrees  6  E.  4, 2,(6) 
a  good  case."  [Maule,  J.  It  is  quite  true,  that  an  omission  ^>f  matter  of 
substance  is  not  cured  by  pleading  over.]  In  Chitty  on  Pleading,  7th 
edit.  p.  703,  the  rule  is  thus  stated:  "  A  defect  in  pleading  is  aided,  if  the 
adverse  party  plead  over  to,  or  answer,  the  defective  pleading  in  such  a 
manner  that  an  omission  or  informality  therein  is  expressly  or  impliedly 
supplied  or  rendered  formal  or  intelligible,  (c)  The  following  are  a  few 
instances  of  express  aider.  In  an  action  of  debt  on  a  bond,  where  the 
declaration  specified  no  place  in  which  the  bond  was  made,  it  was  held 
that  a  plea  of  duress  iapud  B.'  supplied  the  omission  in  the  declaration ;  as 
such  a  plea  contained  a  distinct  admission  that  the  bond  was  made  at  the 
•174.1  place  where  the  alleged  duress  was.(rf)  In  an  action  for  *slander, 
where  the  declaration  averred  that  the  plaintiff  was  forsworn, 
without  showing  how,  it  was  determined  that  this  defect  was  aided  by  a 
plea  of  justification,  which  alleged  that  the  plaintiff,  who  was  stated  in  the 
declaration  to  be  a  constable,  had  taken  a  false  oath  at  the  sessions,  (e) 
And,  again,  in  an  action  of  trespass  for  taking  a  hook,  where  the  plaintiff 
omitted  to  state  that  it  was  his  hook,  or  that  it  was  in  his  possession ;  and 
the  defendant,  in  his  plea,  justified  the  taking  the  hook  out  of  the  plaintijps 
hand;  the  court  held,  on  motion  in  arrest  of  judgment,  that  the  omission 
in  the  declaration  was  supplied  by  the  pie a."^)  [Maule,  J.  The  total 
omission  of  an  allegation  of  the  presentment  of  the  bill,  would  not  be 
cured  by  pleading  over.]  The  presentment  should  have  been  alleged  to 
have  been  made  in  London:  the  allegation,  as  it  stands,  is  not  an  equivocal 
or  a  defective  statement  that  may  be  aided  by  pleading  over.  [Maule,  J. 
I  do  not  think  the  rule,  as  to  the  effect  of  pleading  over,  comes  in  question 
here :  that  doctrine  arose  long  before  any  distinction  was  made  between 
general  and  special  demurrer.]  The  objection  is  not  removed  by  the  rule 
of  Hilary  term,  4  W.  4.  [Cresswell,  J.  Suppose  the  presentment  had 
been  alleged  to  have  been  made  "there,  to  wit,  in  London,"  would  that 

(a)  M.  18  E.  4,  fo.  10,  pi.  19.  lb)  M.  6  E.  4,  fo.  2,  pi.  4. 


je)  Citing  Com.  Dig.  Pleader,  C.  85,  E.  37;  Co.  Litt.  303  b;  Fowl*  v.  Weigh,  1  B.  &  C.  29, 


2  1).  4  R.  133;  Fletcher  v.  Pogton,  3  B.  &  C.  192,  5  D.  k  R  1 ;  Stephen  on  Pleading,  5th  edit. 
160;  Banki  v.  AngeU,  7  Ad.  &  E.  843,  3  N.  &  P.  94;  France  v.  Wife,  1  M.  &  G.  731,  1  Scott 
N.  R.  G04. 

(rf)  Dyer,  15  n;  Com.  Dig.  Pleader,  C.  85;  Portion  v.  Bai/y,  2  Ld.  Raym.  1039;  Millar  v. 
Barber,  3  T.  R.  387. 

(e)  Drake  v.  Corderoy,  Cro.  Car.  288;  Com.  Dig.  ut  suprik. 
(/)  Brooke  v.  Brooke,  1  Sid.  184;  Bqc.  Abr.  Tretpau,  603. 
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have  sufficed  ?]  Perhaps  it  would.  [Cresswell,  J.  If  so,  the  introduc- 
tion of  the  word  "there'*  only,  would  have  made  the  allegation  unexcep- 
tionable, for  it  would  have  had  reference  to  the  venue  in  the  margin.] 
The  rule  referred  to  was  not  intended  to  interfere  with  the  general  prin- 
ciples of  pleading :  when  it  is  necessary  to  prove  an  act  done  at  a  particular 
time  or  place,  the  time  and  place  must  be  distinctly  averred.  This  decla- 
ration would  clearly  have  been  bad  on  general  *demurrer :  and  the  r*175 
defendant  is  not  to  be  placed  in  a  worse  position  than  if  he  had  *■ 
suffered  judgment  by  default. 

Tin dal,  C.  J.  It  appears  to  me  that  this  case  is  to  be  determined  by  a 
reference  to  the  rule  of  Hilary  term,  4  W.  4.  By  the  operation  of  that 
rule,  the  allegation  of  presentment  in  this  declaration  must  be  read  as  if 
it  had  contained  the  words  "then  and  there,"  which  would  have  made  it 
a  distinct  allegation  that  the  bill  was  presented  in  London. 

Coltman,  J.  It  is  unnecessary  in  this  case  to  say  any  thing  as  to  .the 
effect  of  pleading  over ;  because,  the  rule  adverted  to  having  prohibited 
the  statement  of  a  venue  in  the  body  of  the  declaration,  we  must  read  this 
declaration  as  if  each  fact  therein  had  been  alleged  to  have  taken  place 
in  London. 

Maule,  J.  The  rule  provides  that  the  venue  shall  be  in  the  margin  of 
the  declaration,  and  shall  not  be  stated  in  the  body  thereof,  or  in  any  sub- 
sequent pleading.  What  is  the  venue?  It  is  the  place  where  all  the 
matters  alleged  in  the  declaration  are  supposed  to  have  taken  place.  That 
being  so,  the  rule  of  Hilary  term,  4  W.  4,  requires  the  place  where  all  the 
matters  of  fact  occurred,  to  be  stated  in  the  margin  of  the  declaration,  and 
there  only.  The  county  in  the  margin  of  the  declaration,  therefore,  is  to 
be  assumed  to  be  the  county  where  the  plaintiff  is  to  be  understood  to 
allege  all  the  matters  of  fact  to  have  taken  place.  The  venue  here  being 
London,  all  the  matters  of  fact  alleged  in  the  declaration  must  be  assumed 
to  have  taken  place  in  London.  If  material,  and  traversed,  the  plaintiff 
must  prove  them  to  have  taken  place  in  London :  if  not  traversed,  the  fact 
of  their  having  taken  place  in  London  *is  admitted.  For  these  r*i7(j 
reasons,  I  think  this  declaration  sufficient. 

Cresswell,  J.  Before  the  rule  in  question,  every  allegation  upon 
which  issue  could  be  taken,  that  is,  every  material  and  traversable  allega- 
tion, (supposing  it  to  be  in  the  affirmative  form,)  was  required  to  be  laid 
with  a  venue,  that  is,  the  place  at  which  the  alleged  fact  happened. (a) 
Accordingly,  in  a  case  like  this,  the  declaration  would  have  alleged  that 
the  presentment  of  the  bill  took  place  in  London,  that  being  the  place 
where  the  venue  is  laid.  Now,  however,  the  venue  in  the  margin  having 
been  found  sufficient  for  all  practical  purposes,  none  other  is  to  be  stated. 
We  must,  therefore,  read  the  declaration  as  if  the  venue  in  the  margin 
had  been  repeated ;  and  then  the  allegation  will  be,  of  a  presentment  of 
the  bill  in  London.  Rule  discharged. 

(a)  Stephen  on  Pleading,  3d  edit,  p.  281,  5th  ed.  p. 
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A.,  by  a  deed,  in  which  it  was  recited  that  he  was  seised  in  fee,  mortgaged  to  B.  in  foe.  En- 
dorsed on  this  deed  was  a  memorandum,  signed  by  C. — "  that,  by  an  indenture  of  surcharge, 
bearing  date,  &c.,  tho  within  premises  were  charged  by  me,  the  purchcuer  of  the  equity  of 
redemption  thereof,  with  the  payment  of  the  further  sum  of  325/.  and  interest:'' — 

HtUi,  that  this  amounted  to  an  admission  by  C.  that  he  came  in  under  A.,  and  that  he  was 
therefore  bound  by  the  recital  that  bound  A. 

This  was  an  action  of  ejectment  brought  to  recover  possession  of 
thirty-two  acres  of  land  in  the  county  of  Somerset.  The  declaration  con- 
•1771  tamed  lb™*  'demises : — the  first,  by  William  Gaisford ;  the  second, 
by  William  Colmar ;  and  the  third,  by  Benjamin  Colmar. 

The  cause  was  tried  before  Erle,  J.,  at  last  spring  assizes  at  Taunton. 
On  the  part  of  the  lessor  of  the  plaintiff,  a  deed  was  put  in,  bearing  date 
in  August,  1828,  whereby  one  Sanders,  who  was  assumed  to  be  seised  in 
fee  of  the  whole  thirty-two  acres,  mortgaged  sixteen  acres  to  one  Protheroe 
for  a  term  of  1000  years.  It  was  then  proposed  to  put  in  a  deed  purport- 
ing to  be  an  assignment  of  this  term  by  Protheroe  to  Gaisford  ;  but,  being 
insufficiently  stamped,  this  deed  was  rejected. 

The  plaintiff  then  put  in  an  indenture  of  the  21st  of  May,  1829,  by 
which  Sanders  conveyed  the  whole  thirty-two  acres  to  William  Colmar,  by 
way  of  mortgage  in  fee :  the  effect  of  this  deed  being,  to  make  William 
Colmar  first  mortgagee  in  fee  of  sixteen  acres,  and  second  mortgagee  in 
fee  of  the  other  sixteen  acres.  The  deed  contained  a  recital  that  Sanders 
was  seised  in  fee  in  possession.  Endorsed  on  this  deed  was  the  following 
memorandum,  dated  the  12th  of  May,  1832,  and  signed  by  the  defend- 
ant:— 

"  Memorandum,  that,  by  an  indenture  of  surcharge,  bearing  date  the 
5th  day  of  May,  instant,  the  within  premises  were  charged  by  me,  William 
Stone,  the  purchaser  of  the  equity  of  redemption  thereof,  with  the  payment 
of  the  further  sum  of  325/.,  and  interest  from  the  said  5th  day  of  May." 

The  indenture  referred  to  in  this  memorandum  was  not  produced.  But 
it  was  contended,  that,  as  Sanders  would  be  bound  by  the  recital  in  the 
deed  of  the  21st  of  May,  1829,  the  defendant  was  equally  bound,  by  virtue 
of  the  endorsement  thereon,  which  showed  him  in  possession  of  the  equity 
of  redemption  under  Sanders;  and  so  the  objection  arising  from  the  1000 
years'  term  appearing  to  be  outstanding  in  Protheroe,  was  removed. 
•1781  *^ne  learned  judge  being  of  this  opinion,  a  verdict  was  taken 
for  the  lessor  of  the  plaintiff,  on  the  second  demise,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  verdict  for  him,  if  the  court 
should  be  of  opinion  that  the  jury  ought  to  have  been  told  to  limit  the 
verdict  to  sixteen  acres. 

Channell,  Serjt.,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi. 
He  referred  to  Slalterie  v.  Pooley,  6  M.  &  W.  664 ;  Howard  v.  Smith,  3  M. 
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&  G.  264,  3  Scott,  N.  R.  574 ;  Lord  Trimleston  v.  Kemmis,  9  Clark  &  F. 
784 ;  and  Carpenter  v.  Buller,  8  M.  &  W.  209. 

Manning,  Serjt.,  (with  whom  was  F.  Bailey,)  now  showed  cause.  It  is 
conceded  that  Sanders  is  bound  by  the  recital  contained  in  the  deed  of 
the  21st  of  May,  1829,  by  which  he  covenants  and  declares,  that,  at  the 
time  of  executing  that  deed,  he  was  possessed  of  the  fee  in  the  entire 
thirty-two  acres,  and  that  the  encumbrance  by  Protheroe  has  in  some  way 
or  other  been  destroyed.  And  the  memorandum  signed  by  the  defendant 
is  an  admission  or  declaration  by  him  that  he  is  the  purchaser  of  the  equity 
of  redemption  of  Sanders :  Slatterie  v.  Pooley.  A  recital  that  binds  San- 
ders, is  equally  binding  upon  one  who  is  in  privity  with,  or  comes  in 
under,  him. 

Channell,  Serjt.,  (with  whom  was  Fitzherbert,)  in  support  of  the  rule. 
William  Colmar  was  party  to  the  deed  of  the  21st  of  May,  1829,  upon 
which  the  memorandum  was  endorsed  ;  but  he  was  no  party  to  the  memo- 
randum ;  neither  did  the  defendant  come  in  under  him.  William  Col- 
mar not  being  estopped  by  the  'supposed  admission  contained  in  r»i79 
that  memorandum,  it  cannot  operate  by  way  of  estoppel  against 
the  defendant,  for  want  of  mutuality.  [Maule,  J.  It  is  not  put  on  the 
ground  of  estoppel,  but  rather  as  an  admission  by  one  claiming  under  the 
mortgagor.]  It  may  be,  according  to  the  case  of  Slatterie  v.  Pooley,  that 
that  which  cannot  operate  as  an  estoppel,  may  bind  the  party  as  a  declara- 
tion or  admission.  [Maule,  J.  It  appears  that  the  defendant  comes  in 
under  Sanders,  the  mortgagor :  can  he  be  in  a  better  situation  than  San- 
ders ?  The  memorandum  surely  is  evidence  from  which  the  jury  might 
and  ought  to  infer  that  the  equity  of  redemption  therein  spoken  of,  is  the 
equity  of  redemption  of  the  premises  referred  to  in  the  deed  upon  which 
it  i3  endorsed.]  If  the  memorandum  does  not  operate  by  way  of  estop- 
pel, it  cannot  be  received  as  a  declaration  or  admission,  because  the  deed 
of  the  5th  of  May,  1832,  which  is  referred  to  and  might  have  explained 
it,  was  not  put  in. 

Tin dal,  C.  J.  This  case  turns  upon  the  legal  effect  of  the  indenture 
of  mortgage  of  the  21st  of  May,  1829,  and  of  the  memorandum  thereon 
endorsed,  of  the  12th  of  May,  1832.  The  indenture  appears  to  be  a 
mortgage  in  fee  of  the  thirty-two  acres  by  Sanders  to  William  Colmar ; 
and  it  contains  a  recital  that  Sanders  was  seised  thereof  in  fee.  After  that 
recital,  it  would  clearly  not  be  competent  to  the  mortgagor  to  set  up,  as 
against  the  mortgagee,  any  preceding  estate  which  he  himself  had  created. 
It  is  said,  that  the  defendant,  being  no  party  to  this  deed,  and  there  being 
no  estoppel  binding  on  William  Colmar,  there  is  none  binding  the  de- 
fendant. This,  however,  is  not  exactly  a  case  to  which  that  doctrine 
applies:  the  memorandum  operates,  not  by  way  of  estoppel,  but  as  a  de- 
claration or  admission  by  the  defendant  that  he  has  no  better  title  than 
Sanders,  of  whose  equity  of  redemption  in  the  premises  'purporting  r«igo 
to  be  conveyed  by  the  deed,  he  states  himself  to  be  the  purchaser. 
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I  think  he  could  have  no  more  right  than  Sanders  had,  to  set  up  the  title 
of  Protheroe  under  the  former  mortgage,  and,  therefore,  that  the  direction 
was  correct. 

Coltman,  J.  It  appears  to  me  also,  that  the  memorandum  in  question 
amounts  to  an  admission  that  the  defendant  came  in  under  Sanders :  and, 
if  so,  that  brings  it  to  the  ordinary  case  of  a  tenant  let  in  by  a  mortgagor, 
who,  equally  with  the  mortgagor,  is  estopped  from  setting  up  against  the 
mortgagee  a  title  created  by  a  prior  mortgage.  I  therefore  think  the  ver- 
dict right. 

Maule,  J.  This  is  the  common  case  of  mortgagor  and  mortgagee. 
When  the  mortgagor  is  out  of  possession,  and  it  can  be  shown  that  the 
party  who  is  in,  came  in  under  him,  he  is  treated  as  being  in  privity  with 
him,  and  is  estopped  from  setting  up  a  defence  that  would  not  be  open 
to  the  mortgagor.  The  defence  here,  as  to  sixteen  acres,  was,  the  term 
outstanding  in  Protheroe.  The  recital  in  the  deed  of  the  21st  of  May, 
1829,  that  Sanders,  the  mortgagor,  was  seised  in  fee,  was  evidence  against 
him  that  the  former  term  had  ceased :  and  the  defendant  stands  in  the 
shoes  of  Sanders,  by  his  admission  in  the  memorandum.  I  therefore 
think  the  learned  judge  properly  abstained  from  telling  the  jury  to  limit 
their  verdict  to  the  other  sixteen  acres. 

Cresswell,  J.  I  am  of  the  same  opinion.  I  think  there  was  abund- 
ant evidence  of  title  in  William  Colmar  to  the  whole  thirty-two  acres. 
The  memorandum  showing  that  the  defendant  came  in  under  William 
Colmar,  he  had  no  more  right  to  insist  upon  the  prior  mortgage  to  Pro- 
theroe, than  Sanders  could  have  had.  Rule  discharged. 


*181]    'GIBBONS  v.  ALISON  and  CUMBERLEGE.  May  28. 

la  case  for  maliciously,  and  without  reasonable  or  probnblo  cause,  causing  the  plaintiff  to  bo 
arrested  on  a  capias  under  the  statute  1  &  2  Viet.  c.  1 10,  s.  3.  the  order  forwhieh  had  been 
obtained  upon  an  affidavit  not  fairly  disclosing  the  nature  of  the  contract,  for  the  alleged 
breach  of  which  the  defendants  were  suing — the  judge  having  stated,  that,  in  hi*  opinion, 
the  plaintiff  had  failed  to  make  out  a  want  of  reasonable  and  probable  cause,  told  the  jury, 
that,  to  entitle  the  plaintiff  to  a  verdict,  they  must  be  satisfied  thnt  there  was  a  total  want 
of  reasonable  and  probable  cause,  and  that  the  defendants  had  acted  with  malice  : — Htld,  a 
misdirection. 

Case,  for  maliciously,  and  without  reasonable  or  probable  cause,  arrest* 
ing  the  plaintiff  on  a  capias  obtained  under  a  judge's  order.  Plea,  not 
guilty. 

The  cause  was  tried  before  Lord  Denman,  C.  J.,  at  the  last  spring 
assizes  for  the  county  of  Surrey.  It  appeared,  that,  in  May,  1844,  a  ne- 
gotiation was  opened  between  the  plaintiff,  who  was  master  and  owner 
of  a  vessel  called  the  Belle,  and  the  defendants;  merchants  in  London,  for 
a  shipment  of  guano  on  account  of  the  latter.  The  contract  was  con- 
tained in  the  following  correspondence : — 
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«  London,  28th  May,  1844. 

«  Messrs.  Cumberlege  &  Co. 
«  Gentlemen, — With  reference  to  the  communication  which  I  have  had 
with  you  through  Mr.  Arnold,  in  respect  to  the  shipment  of  a  cargo  of 
guano  at  Valparaiso  on  board  my  schooner  Belle,  of  170  tons,  I  beg  to 
acquaint  you  that  I  am  agreeable  to  have  it  shipped  by  your  house  on  the 
conditions  you  expressed,  that  the  price  should  not  exceed  21.  16s.  per 
ton, /nil  on  board  in  the  bay  of  Valparaiso,  exclusive  of  bags  and  your  com- 
mission ;  say,  for  a  cargo  of  guano  about  200  tons  ;  leaving  it  with  you 
to  effect  at  less  price  if  possible.  I  have  only  to  add,  that  I  have  arranged 
with  Mr.  Kirkman  to  accept  drafts  for  the  amount  on  production  of  the 
bills  of  lading.  You  will  please  to  exchange  a  few  lines  confirming  this 
agreement.  (Signed)  «  George  Gibbons." 

"Capt.  George  Gibbon,  "<™  CornhiU,  30lk  May,  18U.  [-182 
«  Sir, — We  have  to-day  your  favour  of  the  28th  instant,  and  beg  to 
confirm  the  arrangement  made  through  Mr.  Arnold,  that  our  friends  at 
Valparaiso  shall  put  on  board  your  schooner  Belle  a  cargo  of  guano,  not 
exceeding  200  tons,  and  that  the  price  should  not  exceed  2/.  16$.  per  ton, 
put  alongside  in  the  bay  of  Valparaiso,  exclusive  of  bags,  and  our  friend's 
commission  ;  and,  if  possible,  they  are  to  endeavour  to  obtain  it  at  a  less 
price.  In  payment  of  the  cargo,  you  are  to  give  your  drafts,  at  sixty  days' 
sight,  on  Mr.  Kirkman,  of  this  city,  who  is  to  give  us  a  letter  agreeing  to 
accept  them  on  production  of  the  bill  of  lading. 

(Signed)  "Alison,  Cumberlege,  &  Co." 
The  Belle  arrived  at  Valparaiso  on  the  23d  of  December,  1844,  and 
remained  there  until  the  13th  of  March  following.  The  plaintiff  was  re- 
quested by  the  correspondents  of  the  defendants  at  Valparaiso  to  proceed 
to  Coquimbo,  an  island  distant  about  130  miles  from  Valparaiso,  to  re- 
ceive the  guano,  under  a  contract  which  they  had  entered  into  with  one 
Ross,  of  that  place.  This  the  plaintiff  declined  to  do ;  and,  no  cargo 
being  provided  for  him  by  the  defendants  at  Valparaiso,  he  took  in  a  ge- 
neral cargo  on  his  own  account  for  Liverpool,  where  he  arrived  in  the 
summer  of  1845.  Immediately  after  his  arrival,  the  defendants  demanded 
of  the  plaintiff  358/.  11*.  I0d.,  the  alleged  loss  on  the  resale  of  the  guano 
purchased  by  them  of  Ross  ;  and,  upon  his  refusing  to  pay  that  sum,  com- 
menced an  action  against  him  for  the  recovery  thereof,  and  having  learned 
that  the  plaintiff  was  about  to  sail  for  Mexico,  obtained  an  order  for  a 
writ  of  capias,  under  which  the  plaintiff  was  arrested  on  the  6th  of  August, 
and  kept  in  custody  until  the  18th,  when  he  was  discharged  by  order  of  a 
judge. 

•The  affidavit  upon  which  the  order  for  the  capias  was  ob-  i>ig3 
tained,  was  made  by  Alison  on  the  1st  of  August,  and  was  to  the 
effect  following: — That,  in  the  month  of  May,  1844,  the  deponent  and 
his  partner  contracted  in  writing  with  Gibbons  for  the  purchase  and  ship- 
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ment  to  this  country,  from  Valparaiso,  in  South  America,  of  a  cargo  of 
guano  by  a  vessel  belonging  to  and  then  commanded  by  Gibbons,  called 
the  Belle,  the  price  of  which  guano  was  not  to  exceed  21,  16*.  per  ton ; 
that  a  cargo  of  guano  of  200  to  300  tons  was  purchased  by  deponent  and 
his  said  partner,  for  and  on  account  of  Gibbons,  at  21.  10$.  per  ton,  and 
deponent  and  his  said  partner  were  ready  and  willing  to  deliver  the  said 
guano  on  board  the  said  vessel  in  the  bay  of  Valparaiso,  in  pursuance  of 
the  said  contract ;  that,  immediately  on  the  arrival  of  the  vessel  at  the  port 
of  Valparaiso,  in  December,  1844,  deponent  and  his  said  partner  gave 
Gibbons  due  notice  that  the  said  cargo  of  guano  had  been  purchased  or 
procured  on  his  account,  and  was  then  at  bis  disposal,  and  ready  for  ship- 
ment on  board  the  said  vessel,  in  pursuance  of  the  said  contract;  that 
Gibbons  at  that  time  took  no  notice  whatever,  either  by  letter  or  otherwise, 
of  the  fact  of  the  said  guano  being  ready  for  shipment  as  aforesaid,  but 
proceeded  to,  and  did  in  fact  procure  and  take  on  board  the  said  vessel, 
another  cargo  of  merchandise,  and  sailed  therewith  to  a  port  in  England ; 
that,  after  the  date  of  the  said  contract,  and  at  the  arrival  of  the  vessel  at 
Valparaiso,  in  December  last,  the  rate  of  freight  at  that  port  had  greatly 
increased,  and  deponent  verily  believed  that  Gibbons  refused  to  receive 
on  board  the  said  cargo  of  guano,  in  consequence  of  his  being  able  to  ob- 
tain a  higher  rate  of  freight  by  taking  another  cargo ;  that,  in  consequence 
of  the  non-performance  by  Gibbons  of  his  said  contract,  and  by  reason  of 
the  increase  in  the  rate  of  freight,  the  deponent  and  his  said  partner  were 
*1841  unaD'e»  without  great  loss,  to  ship  *the  said  guano  to  this  country, 
and  it  therefore  became  necessary  to  dispose  of  the  same  at  Valpa- 
raiso aforesaid ;  that  the  said  cargo  of  guano  was  accordingly  sold  by 
public  auction  for  the  best  price  that  could  be  procured  for  the  same;  that 
the  loss  on  the  sale  of  the  said  cargo  of  guano  amounted  to  358/.  lis.  10rf., 
whereby  damage  to  that  amount  had  accrued  to  deponent  and  his  said 
partner;  that  the  whole  of  the  said  sum  of  358/.  lis.  lOd.  was  then  justly 
due  and  owing  from  Gibbons  to  deponent  and  his  said  partner;  that  the 
Belle  was  then  lying  in  the  port  of  Liverpool,  and  was  loading  outward 
for  some  port  out  of  the  jurisdiction  of  the  court,  viz.  to  some  port  in 
North  America;  that  Gibbon^  purposed  and  intended  to  command  the 
said  vessel  on  her  outward  voyage,  and  had  accordingly  made  the  proper 
entry  at  the  custom-house  at  Liverpool  of  such  intention,  and  had  duly 
advertised  the  said  voyage  in  'The  Outward  Shipping  List,'  (a  printed 
copy  whereof  was  annexed  to  the  affidavit,)  and  had  given  other  notice  to 
the  public  that  he  did  in  fact  intend  to  sail  from  this  country  for  North 
America  as  soon  as  the  said  vessel  had  completed  her  cargo;  that,  in  par- 
ticular, Gibbons  had  very  recently  stated  to  Mr.  Arnold,  his  broker,  that 
he  was  about  to  sail  in  the  said  vessel  from  Liverpool  for  North  America, 
in  a  few  days,  and  that  he  would  quit  London  for  Liverpool  on  Saturday 
then  next,  in  order  to  hasten  the  departure  of  the  said  vessel ;  that  Gibbons 
bad  no  fixed  residence  in  this  country ;  and  that,  for  the  reasons  aforesaid, 
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deponent  verily  believed  that  Gibbons  was  about  to  quit  England  unless 
forthwith  apprehended. 

The  learned  judge  said,  that,  in  his  opinion,  the  plaintiff  had  failed  to 
make  out  a  want  of  reasonable  and  probable  cause ;  but,  being  pressed 
to  put  the  case  to  the  jury,  he  did  so,  telling  them,  that,  to  entitle  the 
plaintiff  to  a  verdict,  they  must  be  satisfied  that  there  *was  a  total  r*ig5 
absence  of  reasonable  and  probable  cause  for  arresting  the  plain- 
tiff, and  that  the  defendants  had  acted  with  malice.  The  jury  returned 
a  verdict  for  the  defendants. 

Shee9  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  grounds  of  misdirection,  and  that  the  verdict  was  not  warranted  by 
the  evidence. 

ChanneUy  Serjt.,  (with  whom  was  Bovill,)  now  showed  cause.  To  en- 
title the  plaintiff  to  recover  in  this  action,  he  was  bound  to  prove  a  want 
of  reasonable  and  probable  cause,  and  also  that  the  defendants  were  actu- 
ated by  malice.  Here,  there  was  no  evidence  of  malice  at  all:  and  there 
is  no  objection  to  the  way  in  which  that  question  was  left.  The  jury  may 
infer  malice  from  the  want  of  reasonable  and  probable  cause,  but  they  are 
not  bound  to  do  so.  [Maule,  J.  It  is  rather  difficult  to  say,  that  a  man 
who  causes  another  to  be  imprisoned,  well  knowing  that  he  is  not  liable 
to  imprisonment,  is  not  actuated  by  malice.  Tindal,  C.  J.  If,  at  the 
time  Alison  made  the  affidavit,  he  had  reason  to  believe  that  the  demand 
was  not  one  in  respect  of  which  a  capias  could  lawfully  issue,  he  clearly 
was  guilty  of  malice.]  It  is  impossible  fb  deny  that.  The  defendants 
are  not  to  be  held  to  have  acted  without  reasonable  or  probable  cause, 
and  maliciously,  because  they  have  mistaken  their  rights,  or  been  misin- 
formed. [Tindal,  C.  J.  If  the  facts  had  been  correctly  represented  to 
the  judge,  he  would  not  have  made  the  order.  There  was  an  evident 
suppressio  vert.  It  does  not,  however,  follow  that  the  jury  are  to  be  held 
to  have  done  wrong  in  not  having  thence  inferred  malice.] 

Shee,  Serjt.,  (with  whom  was  Petersdorff>)  in  support  of  the  rule.  It 
may  be  conceded  that  it  was  necessary  for  the  plaintiff  to  establish  want 
of  reasonable  and  probable  cause,  and  malice :  the  former  is  a  question  of 
*law  for  the  judge ;  the  latter,  one  of  fact  for  the  jury.  But  the  r«ig6 
question  of  malice  cannot  be  fairly  left  to  the  jury,  if  the  question  *• 
of  reasonable  and  probable  cause  has  previously  been  improperly  decided 
by  the  judge :  and,  if  the  jury  are  directed  to  take  into  their  consideration 
that  which  is  only  a  question  for  the  judge,  they  have  the  question  of 
malice  left  to  them  in  a  manner  which  renders  it  impossible  for  them 
fairly  to  deal  with  it.  The  facts  clearly  showed  that  there  was  a  total 
want  of  reasonable  and  probable  cause  for  arresting  the  plaintiff.  The 
demand  was  not  of  a  character  to  entitle  the  defendants  to  obtain  an  order 
for  the  capias;  and,  if  the  contract  had  been  fairly  presented  to  the  judge, 
no  order  would  have  been  made.  The  defendants  well  knew,  that,  by  the 
terms  of  the  contract,  the  guano  was  to  be  put  on  board  the  Belle  by  their 
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correspondents  at  Valparaiso.  The  affidavit,  therefore,  was  studiously 
and  designedly  false.  It  might  be  that  the  plaintiff  had  good  reasons  for 
declining  to  proceed  to  Coquimbo :  he  might  have  thereby  avoided  his  in- 
surance, or  have  committed  a  breach  of  the  ship's  articles. 

Tindal,  C.  J.  I  must  confess  that  the  inference  I  should  have  drawn 
from  the  facts,  is,  that  there  was  no  reasonable  or  probable  cause  for  pro- 
curing the  arrest  of  the  plaintiff.  That  being  the  case,  and  it  being  pos- 
sible that  the  jury  may  have  come  to  a  conclusion  upon  the  question  o 
malice,  different  from  that  at  which  they  would  have  arrived  had  the 
question  been  properly  presented  to  them,  I  think  the  rule  for  a  new  trial 
must  be  made  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute,  (a) 

(a)  The  cause  has  not  yet  (Trinity  vacation,  1817)  been  retried,  the  defendants  having 
obtained  an  order  for  a  commission  to  examine  witnesses  at  Valparaiso;  which  commission 
has  not  been  returned. 


•187]       •REYNOLDS  and  Others  v.  FENTON.    May  29. 

In  assumpsit  on  a  judgment  or  decree  of  the  Tribunal  of  Commerce  at  Brussels*  the  defendant 
pleaded,  that  he  tout  not  at  any  time  tervtd  with  any  procest  issuing  out  of  Uiat  court,  at  the 
suit  of  the  plaintiffs,  for  the  causes  of  action  upon  which  the  said  judgment  or  decree  was 
obtained,  nor  had  he  at  any  tune  notice  of  any  tuch  procest,  nor  did  he  nppear  in  the  said 
court  to  answer  the  plaintiffs; — 

Held,  bad,  inasmuch  as  the  pica  did  not  show  that  the  proceeding?  against  the  defendant  in  the 
Belgian  court  were  so  conducted  as  to  deprive  the  defendant  of  the  opportuiuty  of  defend- 
ing himself  therein. 

Assumpsit,  on  a  foreign  judgment. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  promise  by  the  defendant  next  thereinafter  mentioned, 
to  wit,  on,  &c.,  the  defendant  was  indebted  to  the  plaintiff  in  1000/.  under 
and  by  virtue  of  a  certain  judgment  or  decree  before  then,  to  wit,  on,  &c., 
made  and  pronounced  in  and  by  a  certain  lawful  court  in  and  of  certain 
parts  beyond  the  seas,  to  wit,  in  and  of  the  kingdom  of  Belgium,  to  wit, 
the  Tribunal  of  Commerce  in  and  of  the  city  of  Brussels,  in  Belgium  afore- 
said, in  and  concerning  a  certain  suit  or  action  then  depending  in  the  same 
court  at  the  suit  of  the  now  plaintiffs  against  the  now  defendant,  whereby 
the  court  aforesaid  did  then  order  and  adjudge  the  defendant  to  pay  to  the 
plaiutifls  a  certain  sum,  to  wit,  6808 francs,  9  centimes,  of  current  money 
of  the  said  kingdom  of  Belgium,  and  also  a  certain  other  sum,  to  wit, 
837 francs,  8  centimes,  of  like  current  money,  together  with  lawful  interest 
upon  the  above-mentioned  sums  respectively,  which  interest,  at  the  time 
of  the  making  of  the  promise  of  the  defendant  next  thereinafter  mentioned, 
amounted  to  a  further  sum,  to  wit,  500 francs,  of  like  current  money ;  and 
also  a  certain  other  sum, -to  wit,  29  francs,  32  centimes,  of  like  current 
money,  being  the  costs  of  the  plaintiffs  of  and  in  the  said  action  or  suit, 
by  the  said  court  ordered  and  adjudged  to  be  to  them  paid  by  the  defend- 
ant, exclusive  of  and  besides  the  costs  of  the  said  judgment,  and  of  the 
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giving  notice  thereof  to  whom  it  might  concern,  in  *due  form  of  law,  mgs 
which  last-mentioned  costs,  at  the  time  of  the  making  of  the  pro- 
mise of  the  defendant  next  thereinafter  mentioned,  amounted  to  a  further 
large  sum,  to  wit,  200  francs  of  the  like  current  money ;  and  by  and 
through  which  same  judgment  or  decree  the  defendant  became,  and  at  the 
time  of  the  making  of  the  promise  of  the  defendant  next  thereinafter  men- 
tioned  was,  liable  to  pay  to  the  plaintiff  a  further  sum,  to  wit,  200 francs^ 
of  like  current  money,  for  certain  other  costs,  expenses,  and  disbursements 
of  them  the  plaintiffs,  by  the  plaintiffs  lawfully  and  necessarily  paid  and 
incurred  for,  upon,  and  in  respect  of  the  said  action  or  suit,  and  in  and 
about  the  perfecting  of  the  said  judgment,  and  in  order  to  the  obtaining 
of  the  fruits  thereof;  which  last- mentioned  costs,  expenses,  and  disburse- 
ments were,  before  the  making  of  the  defendant's  said  promise,  duly  and 
legally  ascertained,  and  were,  at  the  time  of  the  making  of  the  said  pro- 
mise, by  the  law  of  Belgium  aforesaid,  incidental  to  the  said  judgment 
or  decree,  and  due,  payable  and  recoverable  under  and  by  virtue  of  the 
same,  and  were  such,  that,  by  the  last-mentioned  law,  execution  might, 
at  the  time  last  aforesaid,  lawfully  have  been  had  of  and  for  the  same, 
under  and  in  respect  and  by  virtue  of  the  said  judgment  or  decree ;  which 
judgment  or  decree  was,  on  the  day  and  year  first  aforesaid,  and  still 
remained,  in  force  and  unsatisfied ;  and  the  defendant  then  was  and 
remained  liable  to  pay  the  plaintiffs  the  said  several  sums  of  current  money 
of  Belgium  aforesaid,  by  virtue  and  in  respect  thereof,  and  which  several 
sums  of  curreut  money  as  aforesaid  were  together  of  great  value,  to  wit, 
of  the  value  of  the  above-mentioned  sum  of  lawful  money  of  this  realm  ; 
and  thereupon  the  defendant,  in  consideration  of  the  premises,  theretofore, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  first 
aforesaid,  promised  the  plaintiffs  to  pay  them  the  said  sum  of  *law-  r*x89 
ful  money  of  this  realm  on  request ;  yet  the  defendant  had  not 
paid  the  same,  or  any  part  thereof,  though  often  thereunto  requested. 

Plea  to  the  first  count, — that,  although  the  judgment  or  decree  in  that 
count  mentioned,  was  in  fact  obtained  by  the  plaintiffs  against  the  defend- 
ant, he  the  defendant  was  not  at  any  time  served  toith  any  process  issuing 
out  of  the  said  Tribunal  of  Commerce  in  and  of  the  city  of  Brussels,  in 
the  kingdom  of  Belgium  in  that  count  mentioned,  at  the  suit  of  the  plain- 
tiffs, for  the  causes  of  action  upon  which  the  said  judgment  or  decree  was 
obtained  as  aforesaid ;  nor  had  he  at  any  time  notice  of  any  such  process, 
nor  did  he  the  defendant  at  any  time  appear  in  the  said  court  to  answer 
the  plaintiffs  in  the  said  suit  or  action  in  which  the  said  judgment  or 
decree  was  so  obtained  as  in  the  count  mentioned— verification. 

To  this  plea  the  plaintiff  demurred  generally,  and  the  defendant  joined 
in  demurrer. 

Channelt,  Serjt.,  in  support  of  the  demurrer.(a)    The  facts  stated  in 

(«)  The  point  mnrkod  for  argument  was— that  it  did  not  appear  by  the  plea,  that  tho  judg- 
raeiit  uoB  obuiinod  or  made  by  fraud,  or  without  jurisdiction,  or  in  a 
natural  justice. 
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this  plea  do  not  show  that  the  judgment  declared  on  was  contrary  to  natu- 
ral justice,  or  contrary  to  the  practice  of  the  Belgian  court :  it  is  not  stated 
that  the  defendant  was  not  domiciled,  or  never  was  resident,  in  Brussels, 
so  as  to  bring  it  within  the  principle  of  the  cases  of  Buchanan  v.  Rucker, 
1  Campb.  63  ;  Douglas  v.  Forrest,  4  Bingh.  686,  1  M.  &  P.  663 ;  and 
Smith  v.  Mcholls,  5  New  Cases,  208,  7  Scott,  147.    Cowan  v.  Braid- 
wood,  1  M.  &  G.  882,  2  Scott,  N.  R.  138,  is  precisely  in  point.  There, 
to  a  count  in  assumpsit  on  a  decree  of  the  Court  of  Session  in  Scotland, 
*1901         defendant  pleaded  that  he  was  not,  at  the  time  of  'the  com- 
mencement of  the  action  in  the  Scotch  court,  or  at  any  time  dur- 
ing the  proceedings  there,  in  Scotland,  or  at  any  place  within  the  jurisdic- 
tion of  the  said  court,  nor  was  he,  at  any  time  before  the  making  or 
pronouncing  of  the  decree,  in  any  manner  according  to  the  course  and  prac- 
tice of  the  said  court,  notified,  nor  did  he  then  know  of  the  said  several 
proceedings,  or  any  of  them,  so  that  he  could  or  might,  by  himself,  his 
proctor,  &c.,  appear  or  plead,  or  in  any  way  defend  himself  in  the  said 
action,  nor  did  he  appear  to  any  or  either  of  the  said  proceedings ;  where- 
by the  said  decree  was  and  is  contrary  to  natural  justice,  and  wholly 
inoperative  and  void :  and  it  was  held,  that  the  plea  afforded  no  sufficient 
answer  to  the  action,  inasmuch  as  it  did  not  negative  that  the  defendant 
was  a  Scotchman  born,  that  he  was  resident  in  Scotland  at  the  time  the 
debt  was  contracted,  or  that  he  was  possessed  of  heritable  property  there  ; 
nor  distinctly  allege  that  he  had  no  notice  of  the  proceedings.  Tin- 
dal,  C.  J.,  there  says :  «  There  is  no  allegation  in  the  plea  that  the  defend- 
ant was  not  a  native  of  Scotland,  and  subject  to  the  laws  of  that  country, 
nor  that  he  was  not  domiciled  there  at  the  time  the  debt  was  contracted 
and  the  proceedings  were  had  against  him.    One  of  the  strong  observa- 
tions in  Douglas  v.  Forrest,  is,  that  «  a  natural-born  subject  of  any  coun- 
try, quitting  that  country,  but  leaving  property  under  the  protection  of  its 
laws,  even  during  his  absence  owes  obedience  to  those  laws,  particularly 
when  they  enforce  a  moral  obligation.'    Here,  the  fact  of  the  defendant 
having  property  in  Scotland  at  the  time  the  decree  against  him  was  pro- 
nounced, is  not  negatived.    Again,  there  is  no  [distinct]  statement  that 
the  defendant  had  no  knowledge  or  notice  of  the  proceedings."  And, 
after  reading  the  plea,  his  lordship  added :  « This  may  mean  that  the 
defendant  has  not  had  that  which  is  strictly  and  technically  understood  to 
•1911    amount  t0  not»ce  ;  *but  it  is  far  from  being  an  allegation  that  the 
proceedings  were  so  conducted  that  he  had  no  cognisance  of 
them."    So,  here,  it  is  consistent  with  this  plea,  that  the  defendant  may 
have  had  property  within  the  jurisdiction  of  the  foreign  court,  or  an  agent 
there.    [Cresswell,  J.    The  defendant  does  not  say  that  he  had  no 
knowledge  of  the  proceedings.]    Ferguson  v.  Mahon,  11  Ad.  &  E.  179, 
3  P.  &  D.  143,  is  rather  inconsistent  with  the  decisions  in  this  court. 
There,  in  debt  on  a  judgment  in  the  court  of  Common  Pleas  in  Ireland, 
the  defendant  pleaded,  that,  though  the  said  judgment  was  in  fact  obtained 
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by  the  plaintiff  against  the  defendant,  the  defendant  was  not  at  any  time 
arrested  upon,  or  served  with,  any  process  issuing  out  of  the  said  court  at 
the  suit  of  the  plaintiff,  for  the  cause  of  action  upon  which  the  said  judg- 
ment was  obtained  as  aforesaid,  nor  had  he  at  any  time  notice  of  any  such 
process,  nor  did  he  at  any  time  appear  in  the  said  court  to  answer  the 
plaintiff  in  the  said  action  in  which  the  judgment  was  so  obtained:  and 
that  was  held  a  good  defence.  [Tindal,  C.  J.  The  plea  in  this  case  is 
almost  identical  with  that.  Maule,  J.  I  take  the  distinction  between 
that  case  and  the  present  to  be  this:  the  court  there  could  take  judicial 
notice  that  the  law  of  Ireland  is  the  same  as  the  law  of  this  country  with 
regard  to  the  commencement  of  the  suit  by  process ;  but,  how  do  we 
know  that  there  may  not  be  a  good  commencement  of  a  suit  in  Belgium 
by  verbal  summons  ?] 

Talfourd,  Serjt.,  control.  Where  the  declaration  on  a  foreign  judgment 
omits  to  state  that  the  defendant  was  domiciled  in  the  country  at  the  time 
the  proceedings  were  had  against  him,  or  that  he  possessed  property  there, 
it  is  prima  facie  enough  to  allege  in  the  plea,  as  here,  that  the  defendant 
never  was  served  with  *or  had  any  notice  of  process  issuing  out  of  r*i92 
the  tribunal  the  judgment  of  which  the  plaintiff  seeks  to  enforce  ; 
and  it  is  for  the  plaintiff  to  reply  any  facts  that  may  give  the  foreign 
court  jurisdiction.  All  the  authorities  tend  to  show  that  it  is  competent 
to  a  defendant  in  such  a  case  to  plead  that  he  never  was  summoned,  and 
never  had  notice  of  the  proceedings.  In  Ferguson  v.  Mahon,  Lord  Den- 
man  says,  that,  although  an  Irish  judgment  is  a  record  for  certain  pur- 
poses, « the  inquiry  is  still  open,  not  indeed  into  the  merits  of  the  action, 
or  the  propriety  of  the  decision,  but  whether  the  judgment  passed  under 
such  circumstances  as  to  show  that  the  court  had  properly  jurisdiction 
over  the  party ;  and,  when  it  appears,  as  here,  that  the  defendant  has  never 
had  notice  of  the  proceeding,  or  been  before  the  court,  it  is  impossible  for 
us  to  allow  the  judgment  to  be  made  the  foundation  of  an  action  in  this 
country."  [Tindal,  C.  J.  The  plea  does  not  so  allege.  It  is  quite  con- 
sistent with  the  defendant's  having  stood  by,  cognisant  of  every  step. 
Prima  facie  it  must  be  taken  that  the  proceedings  are  regular.]  In  Bu- 
chanan v.  Rucker,  lCampb.  63,  S.  C.  9  East,  192,  Lord  Ellenborough 
says :  "  It  is  contrary  to  the  first  principles  of  reason  and  justice,  that, 
either  in  civil  or  criminal  proceedings,  a  man  should  be  condemned  before 
he  is  heard."  And  in  Cavan  v.  Stewart,  1  Stark.  N.  P.  C.  525,  the  same 
learned  judge  says :  "  It  is  perfectly  clear,  on  every  principle  of  justice, 
that  you  must  either  prove  that  the  party  was  summoned,  or  at  least  that 
he  was  once  on  the  island."  Becquet  v.  McCarthy,  2  B.  &  Ad.  951,  is  to 
the  same  effect.  [Maule,  J.  If  the  plea  had  alleged,  that  the  defendant 
never  was  served  with  any  process,  or  summoned,  so  as  to  be  able  to  de- 
fend, it  might  have  been  good.  But  here  the  defendant  merely  says  that 
the  plaintiff  did  not  in  the  Belgian  "court  adopt  a  particular  course  r»i93 
of  proceeding.    Can  we  say  that  it  is  contrary  to  natural  justice, 
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that  a  party  shall  be  fixed  with  a  judgment  in  a  foreign  court  who  has 
never  been  served  with  process  ?  Or,  in  other  words,  can  we  hold  that 
the  issuing  of  process  out  of  a  foreign  court  is  essential  to  natural  justice  ?] 
Prima  facie,  this  plea  does  state  all  that  is  requisite  to  show  that  the 
defendant  had  no  means  of  being  heard  in  the  foreign  court. 

Tindal,  C.  J.  The  plea  is  clearly  bad.  It  does  not  show,  substan- 
tially, that  the  defendant  had  no  means  of  being  present  in  the  Belgian 
court  whilst  the  proceedings  were  going  on  against  him  therein. 

Maule,  J.  For  the  reasons  suggested,  I  think  this  plea  clearly  cannot 
be  sustained. 

The  rest  of  the  court  concurred. 

Talfourd,  Serjt.,  then  prayed,  and  obtained  leave,  to  amend,  on  the 
usual  terms.  Rule  accordingly. 


•194]  'MESSENT  v.  REYNOLDS.   May  29. 

In  1841,  B.  agreed  to  let  to  A-  for  eight  years  and  a  quarter,  certain  premises,  "  subject  to  the 
same  conditions  as  were  mentioned  in  the  memorandum  under  which  B.  held  of  C. :"  and 
it  was  further  agreed,  that,  "  if  C.  was  willing  to  accept  A.  as  tenant  instead  of  B.,  A,  was 
willing  to  take  the  romaindor  of  the  lease  or  memorandum  from  C,  and  become  his  tenant." 

It  appeared  that  C.  was  tenant  to  and  that  C.'s  term  expiring  at  Christmas,  1844,  D.  brought 
ejectment,  and  turned  A.  out  on  the  7di  of  February,  1845. 

In  an  action  by  A.  against  B.  for  this  eviction,  the  declaration,  after  setting  out  the  agreement 
and  mutual  promises,  alleged,  that  B.  undertook  and  promised  A.  that  he  should  and  might 
«  quietly  use,  occupy,  and  enjoy  the  premises  for  the  term  for  which  B.  had  so  agreed  to  let 
them  as  aforesaid — 

Held,  that  no  such  promise  could  be  implied  from  the  contract  set  out  in  the  declaration,  the 
contract  being  subject  to  conditions  the  nature  of  which  were  not  disclosed. 

Qware,  whether  a  contract  for  quiet  enjoyment  can  be  implied  by  law  from  a  mere  agreement 
totet. 

Assumpsit.  The  declaration  stated,  that,  on  the  2d  of  November, 
1841,  by  a  certain  agreement  then  made  by  and  between  the  plaintifT  and 
defendant,  the  defendant  agreed  to  let  the  plaintiff  a  certain  house  and 
premises  therein  mentioned,  subject  to  Vie  same  conditions  as  were  men- 
Honed  in  a  certain  memorandum  to  him  tlie  defendant  from  one  Thomas 
Flight,  at  the  rent  of  60/.  per  annum,  free  and  clear  of  any  deduction, 
from  Michaelmas  day  then  last,  to  be  paid  quarterly,  15/.  on  the  then  next 
Christmas,  for  the  term  of  eight  years  and  one  quarter,  less  ten  days ;  that, 
the  plaintiff  then  thereby  agreed  to  take  the  said  house  on  the  terms  afore- 
said ;  and  the  plaintiff  then  thereby  further  agreed,  that,  if  the  said  Thomas 
Flight  was  willing  to  accept  him  the  plaintiff  as  a  tenant  instead  of  the 
defendant,  he  the  plaintiff  was  willing  to  take  the  remainder  of  the  lease 
or  memorandum  from  the  said  Thomas  Flight,  and  become  his  tenant. 
Averment,  that,  the  said  agreement  being  so  made  as  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  in  consideration  thereof,  and  that 

•1951    ^e  pla*nt'fl»  at       re(luest  of  the  defendant,  had  *then  under- 
taken and  promised  the  plaintiff  to  perform  and  fulfil  the  said 
agreement  in  all  things  on  the  plaintiff's  part  and  behalf  to  be  performed 
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and  fulfilled,  he  the  defendant  undertook,  and  then  faithfully  promised  the 
plaintifT  to  perform  and  fulfil  the  said  agreement  in  all  things  on  the 
defendant's  part  and  behalf  to  be  performed  and  fulfilled,  and  that  he  the 
plaintiff  should  and  might  quietly  use,  occupy,  possess,  and  enjoy  the 
said  premises  for  the  said  term  for  which  the  defendant  had  so  agreed  to 
let  them  as  aforesaid  ;  that,  the  said  agreement  having  been  so  made  as 
aforesaid,  the  plaintiff,  to  wit,  on  the  day  and  year  first  aforesaid,  entered 
into  and  upon,  and  became,  and  from  thence  was,  tenant  of  the  said  pre- 
mises to  the  said  defendant,  for  the  said  term  so  to  him  thereof  granted  as 
aforesaid  ;  that,  although  the  plaintiff  had  peformed  all  things  in  the  agree- 
ment on  his  part' and  behalf  to  be  performed  and  fulfilled,  yet  the  defend- 
ant had  disregarded  his  promise,  in  this,  to  wit,  that  he  the  defendant  had 
not  at  any  time  any  right  or  title  to  demise  the  said  premises  for  the  said 
term  for  which  the  defendant  had  agreed  to  let  them  to  the  plaintiff  as 
aforesaid ;  and  that  he  the  plaintiff  could  not,  and  did  not,  use,  occupy, 
possess,  and  enjoy  the  said  premises  for  the  said  term,  by  and  through 
the  want  of  right  and  title  in  the  defendant  to  demise  them  for  the  said 
term  ;  and  that,  afterwards,  and  during  the  continuance  of  the  said  term, 
and  while  the  plaintiff  was  in  possession  of  the  premises,  to  wit,  on  the 
1st  of  January,  1845,  one  Mary  Ann  Duell,  who  then  had  lawful  right 
and  title  to  enter  into  and  on  the  said  premises,  and  have,  take,  possess, 
and  enjoy  the  same,  and  evict  the  plaintiff  therefrom — such  right  and  title 
of  the  said  Mary  Ann  Duell  then  being  by  virtue  of  an  estate  and  interest 
of  and  in  the  said  premises,  created  and  existing  before  the  demise  to  the 
plaintiff,  and  such  right  and  title  of  and  in  the  said  Mary  Ann  *Duell  r#19g 
not  being  derived  from,  through,  or  by  the  plaintiff— entered  into 
and  upon  the  said  premises  in  the  possession  of  the  plaintiff;  and  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  then  having  the  lawful 
right  and  title  aforesaid,  not  derived  by,  from,  or  through  the  plaintiff, 
commenced  and  brought,  and  caused  to  be  commenced  and  brought,  a 
certain  action  of  ejectment  in  the  court  of  Common  Pleas  at  Westminster, 
wherein  one  John  Doe  was  the  plaintiff,  and  sought  to  recover  the  posses- 
sion of  a  certain  term  of  and  in  the  said  premises  to  him  the  said  John  Doe 
by  the  said  Mary  Ann  Duell  granted  ;  and  such  proceedings  were  there- 
upon had,  that,  afterwards,  to  wit,  on  the  20th  of  January,  1845,  it  was 
considered  in  and  by  the  said  court  that  John  Doe  should  recover  his  said 
term ;  and  the  said  Mary  Ann  Duell,  then  having  the  lawful  right  and 
title  aforesaid,  not  derived  by,  from,  or  through  the  plaintiff,  to  wit,  on  the 
day  and  year  last  aforesaid,  in  the  name  of  John  Doe,  sued  and  prosecuted 
out  of  the  said  court  a  certain  writ  of  our  lady  the  queen  called  a  writ 
of  habere  facias  possessionem>  whereby  the  sheriff  of  Middlesex,  in  whose 
bailiwick  the  premises  were  situated,  was  commanded  to  cause  John  Doe 
to  have  possession  of  his  said  term  then  still  to  come  ;  by  means  whereof 
and  of  the  several  premises  aforesaid,  the  said  Mary  Ann  Duell,  having 
such  lawful  right  and  title  as  aforesaid,  not  derived  by,  from,  or  through 
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the  plaintiff,  afterwards,  to  wit,  on  the  6th  of  February,  1845,  lawfully 
and  rightfully  evicted,  expelled,  and  amoved  the  plaintiff  from  the  pos- 
session, use,  occupation,  and  enjoyment  of  the  said  premises,  and  from 
thence  continually  had  lawfully  and  rightfully  kept  and  continued  the 
plaintiff  expelled  and  amoved  therefrom  ;  by  means  of  which  several  pre- 
mises, the  plaintiff  had  not  only  lost  and  been  deprived  of  the  use,  benefit, 
and  enjoyment  of  the  said  premises,  for  the  said  terra  so  to  him  thereof  by 
+1971  ^e  defendant  'granted  as  aforesaid,  but  had  been  put  to  divers 
r  great  expenses  in  and  about  defending  his  possession  thereof, 

amounting  in  the  whole,  to  wit,  to  50/.;  and  had  become  liable  to  pay, 
and  had  paid,  and  necessarily  undertaken  and  agreed  to  pay,  to  the  said 
Mary  Ann  Duell,  as  and  for  compensation  for  the  unlawful  possession  by 
him  the  plaintiff  of  the  said  premises,  and  as  and  for  compensation  for  the 
expenses  and  costs  incurred  by  the  said  Mary  Ann  Duell  in  recovering 
possession  thereof,  divers  other  large  sums  of  money,  amounting,  to  wit, 
to  60/.;  and  had  also  lost  and  been  deprived  of  divers  fixtures,  chattels, 
and  effects,  of  great  value,  to  wit,  of  the  value  of  100/.,  by  him  the  plain- 
tiff fixed  and  attached  to  the  said  premises,  &c. 

The  defendant  pleaded — first,  non  assumpsit — secondly,  as  to  the  pro- 
mise that  the  plaintiff  should  and  might  quietly  use,  occupy,  possess,  and 
enjoy  the  said  premises  for  the  said  term  in  the  declaration  mentioned, 
and  the  supposed  causes  of  action  in  respect  thereof,  that  the  plaintiff  did 
not  enter  into  or  upon,  or  become,  nor  was  he,  tenant  of  the  said  premises 
to  the  defendant,  for  the  said  supposed  term  in  the  declaration  mentioned, 
in  manner  and  form  as  in  the  declaration  alleged.    Issue  thereon. 

By  order  of  Maule,  J.,  the  following  case  (of  which  the  pleadings  were 
to  be  taken  as  part)  was  stated  for  the  opinion  of  the  court : — 

On  the  2d  of  November,  1841,  the  plaintiff  and  defendant  entered  into 
an  agreement,  of  which  the  following  is  a  copy: — 

"Mem.  of  an  agreement  made  this  27th  of  October,  1841,  between 
Thomas  Reynolds  and  Samuel  Messent. 

"I,  Thomas  Reynolds,  do  agree  to  let  Samuel  Messent  the  house  and 
premises,  159,  Ratcliffe  Highway,  subject  to  the  same  conditions  as  are 
•1981  menti°ned  >n  tne  mem.  to  *me  from  Mr.  Flight,  at  the  rent  of 
60/.  per  annum,  free  and  clear  of  any  deduction,  from  Michaelmas 
day  last;  to  be  paid  quarterly,  (on  Christmas  next  15/.,)  for  the  term  of 
eight  years  and  a  quarter,  less  ten  days. 

(Signed)  "Thomas  Reynolds." 
"I,  Samuel  Messent,  do  agree  to  take  the  house,  159,  Ratcliffe  High- 
way, on  the  above  conditions,  viz.,  to  be  subject  to  the  same  conditions 
as  are  mentioned  in  the  mem.  to  Mr.  Reynolds  from  Mr.  Flight,  at  the 
rent  of  60/.  per  annumy  payable  quarterly ;  rent  to  be  paid  from  Michael- 
mas last,  free  and  clear  of  any  deduction,  for  the  term  of  eight  years  and 
one  quarter,  less  ten  days. 

«2d  November,  1841."  (Signed)      "Samuel  Messent." 
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"It  is  further  agreed,  that,  if  Mr.  Flight  is  willing  to  accept  Mr.  Messent 
as  a  tenant,  instead  of  me,  Thomas  Reynolds,  that  I,  Samuel  Messent,  is 
willing  to  take  the  remainder  of  the  lease  or  mem.  from  Mr.  Flight,  and 
become  his  tenant."  (g.     d)      Mg  Messent." 

«2<f  November,  1841."  v  5  ; 

The  plaintiff  entered  upon  the  occupation  of  the  premises  in  November, 
1841,  paid  rent  to  the  defendant,  and  continued  to  occupy  them  until  the 
7th  of  February,  1845,  when  he  was  evicted  as  hereinafter  mentioned. 

The  defendant's  interest  in,  and  title  to  the  premises,  was  all  derived 
through  Flight ;  and  Flight's  interest  was  as  tenant  to  Mary  Ann  Duel). 
Flight's  term  expired  on  the  25th  of  December,  1844,  and  Mary  Ann 
Duell  became  entitled  to  the  possession  of  the  premises,  to  recover  which 
she  brought  an  ejectment.  Due  notice  of  the  proceedings  was  given  to 
the  defendant.  No  defence  to  the  action  was  offered,  and  Mrs.  Duell 
'recovered,  and  issued  her  writ  of  possession,  under  which  the  (■•199 
plaintiff  was  turned  out  of  possession  by  the  sheriff. 

The  question  for  the  opinion  of  the  court  was,  whether  or  not  the  plain- 
tiff was  entitled  to  recover  in  this  action;  and  judgment  for  the  plaintiff 
or  the  defendant  was  to  be  given,  as  the  court  should  think  fit. 

Talfourd,  Serjt.,  for  the  plaintiff.  The  instrument  declared  on  amounts 
to  a  lease.(a)  The  declaration  sets  forth  the  agreement  to  demise  for  eight 
years  and  a  quarter,  and  then  states  what  the  law  infers  from  such  an  as- 
sumption to  demise,  viz.,  an  undertaking  by  the  defendant,  that  he  defendant 
had  lawful  right  to  demise,  and  alleges  an  eviction  of  the  plaintiff  by  title 
paramount.  [Maule,  J.  The  question  will  be,  whether  there  was  any 
covenant  on  the  part  of  the  defendant  for  quiet  enjoyment.]  If  a  man 
agrees  to  let,  he  covenants  that  he  has  title  to  let.  [Channell,  Serjt.  The 
argument  on  the  part  of  the  defendant  will  be,  that,  taking  the  instrument 
declared  on  to  be  a  lease,  there  is  no  covenant,  express  or  implied,  for 
quiet  enjoyment :  and,  taking  it  to  be  an  agreement  for  a  lease  only,  it 
does  not  support  the  breach;  the  plaintiff  should  have  shown  that  the 
plaintiff  did  not,  within  a  reasonable  time,  make  a  good  title.]  It  is  not 
contended  that  the  plaintiff  could  recover  unless  this  is  a  lease,  which 
according  to  the  more  recent  decisions  it  unquestionably  is.  [Maule,  J. 
Clearly,  it  is  a  lease.  The  question  is,  whether  a  general  covenant  for 
quiet  enjoyment  is  to  be  inferred  from  this  instrument.  Tindal,  C.  J., 
referred  to  Nokes's  case,  4  Co.  Rep.  80  b,  where  it  was  resolved  that 
a  writ  of  covenant  lay  at  the  suit  of  an  assignee  upon  the  covenant 
•implied  by  law  from  the  words  "demise,  grant,"  &c.]  It  may  r»200 
be  conceded,  that  a  covenant  or  promise  for  quiet  enjoyment  does 
not  arise  from  the  mere  relation  of  landlord  and  tenant.  It  was  so  held 
in  Granger  v.  Collins,  6  M.  &  W.  468.  There  is  no  magic  in  the  word 
« demise :"  it  is  only  from  the  presumed  intention  of  the  parties  that  a 
covenant  for  quiet  enjoyment  is  implied  from  it.   [Maule,  J.   The  parties 

(e)  Being  executed  before  Jan.  1, 1845.   Vide  7  &  8  Vict  c.  76;  8  &  9  Vict  c.  106. 

vol.  in.  17 
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were  contracting  in  respect  of  premises  held  under  lease  from  Flight  to 
the  defendant :  if  the  defendants  lease  from  Flight  was  put  an  end  to, 
there  was  an  end  of  this  agreement  between  the  plaintiff  and  the  defend- 
ant.  The  plaintiff,  by  this  memorandum,  agrees  to  take  the  premises 
<<  subject  to  the  same  conditions  as  are  mentioned  in  the  memorandum" 
from  Flight  to  the  defendant.  What  those  conditions  are,  is  not  stated. 
The  defendant  agrees  to  let  to  the  plaintiff  on  the  same  conditions.  Surely 
we  cannot  infer  from  that,  a  general  agreement  that  the  plaintiff  shall  quietly 
enjoy  the  premises  for  the  full  term  of  eight  years  and  a  quarter.]  It  does 
not  lie  in  the  mouth  of  the  defendant  to  say  that  the  conditions  under' 
which  he  held  of  Flight  were  such  as  to  prevent  him  from  granting  that 
which  he  by  his  agreement  purported  to  grant. 

Channell,  Serjt.,  (with  whom  was  Hoggins,)  for  the  defendant.  A  con- 
tract for  quiet  enjoyment  to  the  extent  here  alleged,  is  not  to  be  inferred 
from  the  language  of  the  agreement  declared  on  ;  and  therefore  the  de- 
fendant is  entitled  to  a  verdict  on  non  assumpsit.  [Maule,  J.  The 
parties,  clearly,  never  meant  that  the  defendant  should  give  a  better  title 
than  was  to  be  had  by  performing  the  conditions  in  the  agreement  with 
Flight.  It  is  perfectly  consistent  with  the  statements  in  this  declaration, 
that,  under  Flight's  agreement,  Mrs.  Duell  had  a  good  right  to  enter.] 
*201 1  r^oe  declaration  should  *have  set  out  that  the  agreement  was  made 
subject  to  certain  conditions.  In  Jackson  v.  Cobbin,  8  M.  &  W. 
790,  the  declaration,  in  assumpsit,  stated  that  the  defendant  agreed  to  let, 
and  the  plaintiff  to  take,  a  certain  messuage  and  premises  on  certain  spe- 
cified terms,  and  that  afterwards,  in  consideration  of  the  premises,  and 
that  the  plaintiff,  at  the  request  of  the  defendant,  had  promised  the  de- 
fendant to  perform  his  part  of  the  agreement,  the  defendant  promised  the 
plaintiff  to  perform  his  part  of  the  agreement,  and  that  he  then  had  power 
to  let  the  messuage  and  premises  to  the  plaintiff  without  restriction  as  to 
the  purpose  for  which  the  same  should  be  used  and  occupied:  and  it  was 
held,  that  such  a  promise  could  not  be  implied  from  the  relation  of  the 
parties,  and  that  the  consideration  alleged  was  insufficient  to  sustain  it. 
That  the  word  "  demise"  in  a  lease,  imports  a  covenant  in  law  for  quiet 
enjoyment — at  least  during  the  continuance  of  the  estate  out  of  which 
the  term  is  granted — will  not  be  disputed :  it  is  laid  down  as  a  clear  and 
indisputable  proposition  in  Adams  v.  Gibney,  6  Bingh.  656,  4  M.  &  P. 
491.(a)  But  no  authority  can  be  cited  to  show  that  such  a  warranty  can 
be  implied  in  the  case  of  a  parol  contract. 

Tindal,  C.  J.  It  appears  to  me,  that  upon  the  facts  and  the  pleadings 
in  this  case,  the  plaintiff  is  not  entitled  to  recover.  We  are  asked  to 
imply  from  the  agreement  set  out  in  the  case,  a  covenant  on  the  part  of 
the  defendant  that  the  plaintiff  should  and  might  quietly  use,  occupy,  pos- 
sess, and  enjoy  the  premises  for  the  term  for  which  the  defendant  had 
agreed  to  let  them.   It  may  be  that  a  covenant  for  quiet  enjoyment  may 

(a)  And  see  miliums  v.  BttrreU,  ante,  voL  L  p.  402. 
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be  implied  from  a  mutual  agreement  to  let  and  to  take.  But,  passing  that 
by,  it  ought  at  all  events  to  appear  that  there  *is  an  absolute  agree-  r*202 
ment  to  demise  for  a  term :  whereas,  if  this  agreement  be  looked 
at,  it  will  be  seen  that  the  defendant  does  not  agree  to  demise  to  the  plain- 
tiff absolutely  for  eight  years  and  a  quarter,  but «  subject  to  the  same  condi- 
tions as  are  mentioned  in  the  memorandum  to  him  from  Mr.  Flight." 
How  are  we  to  say  that  the  conditions  to  which  reference  is  thus  made  do 
not  apply  to  the  term ;  and,  that  it  might  not  be  legally  determined,  or 
that  it  was  not  avoided  by  some  breach  of  the  conditions  ?  The  infer- 
ence, therefore,  which  the  plaintiff  seeks  to  draw  in  his  declaration,  is  one 
that  is  not  supported  by  law.  I  think  our  judgment  must  be  for  the 
defendant. 

Coltman,  J.  I  am  of  the  same  opinion.  In  order  to  justify  us  in 
saying  that  a  warranty  or  covenant  for  quiet  enjoyment  may  be  implied 
here,  the  plaintiff  should  have  shown  what  were  the  conditions  referred  to 
in  Flight's  agreement.  Jidams  v.  Gibney  shows  that  the  binding  force  of 
the  word  "  demise"  is  only  co-extensive  with  the  estate  out  of  which  the 
lease  is  granted.    Here  that  is  not  sufficiently  disclosed. 

Maule,  J.  This  is  an  agreement  to  let  premises  for  a  given  term,  sub- 
ject to  certain  conditions.  The  declaration,  after  setting  out  the  agree- 
ment, and  alleging  mutual  promises,  goes  on  to  state  that  the  defendant 
undertook  and  promised  that  the  plaintiff  should  and  might  quietly  use, 
occupy,  possess,  and  enjoy  the  premises  for  the  term — not  saying,  sub- 
ject to  the  conditions.  It  may  be  that  one  of  those  conditious  affected 
the  term.  The  objection  is  one  that  goes  to  the  merits.  The  object  of 
the  parties  may  have  been  to  place  the  plaintiff  in  the  position  of  tenant 
to  Flight,  instead  of  that  of  tenant  to  the  defendant.  But  this  declaration 
is  framed  on  the  assumption  that  the  defendant  promised  *in  the  r«203 
character  of  one  having  power  to  grant  for  an  absolute  and  inde- 
feasible term. 

Cress  well,  J.  I  also  am  of  opinion  that  the  defendant  is  entitled  to 
judgment.  The  plaintiff  declares  for  a  breach  of  the  defendant's  promise 
that  he  should  have  quiet  enjoyment  of  the  premises  demised  to  him. 
There  is  no  evidence  of  an  express  contract  for  quiet  enjoyment :  but  it 
is  said  that  the  law  will  imply  it  from  the  agreement  set  out.  That  is  an 
agreement  to  let  for  a  certain  term,  subject  to  the  same  conditions  as  are 
mentioned  in  a  former  agreement  between  the  defendant  and  Flight.  But, 
how  can  we  imply  any  such  contract  from  an  agreement  subject  to  condi- 
tions that  are  not  set  out  ?  Even  assuming  that  the  word  "  let,"  in  an 
agreement  is  equivalent  to  «  demise"  in  a  lease  under  seal,  (which  I  am 
not  prepared  to  admit,)  that  would  only  raise  an  implied  covenant  co- 
extensive, according  to  Jidams  v.  Gibney,  only  with  the  estate  out  of  which 
the  lease  is  granted.  Upon  that  ground,  also,  I  think  the  plaintiff  is  pre- 
cluded from  recovering  here.  Judgment  for  the  defendant. 
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*204]  *SUTTON  v.  PAGE.   June  1. 

To  a  count  by  endorsee  against  acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that, 
alter  the  accruing  of  the  causes  of  action  in  the  declaration,  and  before  the  commencement 
of  the  suit,  die  defendant  and  plaintiff  accounted  together  of  and  concerning  the  said  causes 
of  action,  and  all  other  claims  and  demands  then  being  between  the  plaintiff  and  the  defendant ;  and 
that,  on  that  accounting,  a  certain  sum  only  was  found  due  to  the  plaintiff,  which  sum  the 
defendant  paid,  and  the  plaintiff  received  in  full  satisfaction  of  die  sum  so  due  and  owing 
as  last  aforesaid. 

The  plaintiff  replied,  that  he  and  the  defendant  did  not  account  together  of  and  concerning 
die  causes  of  action  in  die  declaration,  and  of  all  other  claims  and  demands  then  being  betioeen 
the  plaintiff  and  the  defendant,  modo  et  forma : — 

Held,  on  demurrer,  that  die  traverse  was  well  taken. 

Assumpsit  by  endorsee  against  the  acceptor  of  a  bill  of  exchange  for 
120/.  5s.,  dated  the  20th  of  December,  1845,  payable  three  months  after 
date. 

Pleas — first,  that  the  bill  of  exchange  in  the  declaration  mentioned  was 
not  accepted  and  endorsed  in  manner  and  form  as  therein  alleged — 
secondly,  that,  after  the  accruing  of  the  causes  of  action  in  the  declara- 
tion mentioned,  and  before  the  commencement  of  the  suit,  the  defendant 
and  the  plaintiff  accounted  together  of  and  concerning  the  said  causes  of 
action,  and  all  other  claims  and  demands  then  being  between  the  plaintiff' 
and  the  defendant^  and  then  amounting  to  a  certain  large  sum  of  money, 
to  wit,  1000/.;  and,  on  that  accounting,  a  certain  small  sum  of  money, 
and  no  more,  to  wit,  the  sum  of  50/.,  was  then  found  to  be,  and  then  was, 
due  and  owing  from  the  defendant  to  the  plaintiff;  which  sum  of  money 
the  defendant  then,  in  consideration  of  the  premises,  promised  the  plain- 
tiff to  pay  him  on  request ;  that  thereupon  the  defendant,  afterwards,  and 
before  the  commencement  of  the  suit,  paid  to  the  plaintiff,  who  then 
accepted  and  received  of  and  from  the  defendant,  a  large  sum  of  money, 
to  wit,  50/.,  in  full  satisfaction  and  discharge  of  such  last-mentioned  sum 
so  due  and  owing  from  the  defendant  to  the  plaintiff  as  last  aforesaid- 
verification. 

*2051  Replication  to  the  second  plea — that  the  plaintiff  *and  defend- 
ant did  not  account  together  of  and  concerning  the  said  causes 
of  action  in  the  declaration  mentioned,  and  of  all  other  claims  and  demands 
then  being  between  the  plaintiff  and  the  defendant^  in  manner  and  form  as 
in  the  second  plea  was  alleged — concluding  to  the  country. 

Special  demurrer,  assigning  for  causes  amongst  others,  that  the  traverse 
taken  in  and  by  the  said  replication  was  improper  and  too  large,  in  this, 
that  the  plaintiff  thereby  denied  that  the  plaintiff  and  defendant  accounted 
together  of  and  concerning  the  causes  of  action  in  the  declaration  men- 
tioned, and  all  other  claims  and  demands  then  being  between  the  plaintiff 
and  the  defendant ;  whereas,  if  the  said  accounting  was  of  and  concerning 
the  said  causes  of  action  and  any  other  claim  or  demand  then  being  be- 
tween the  plaintiff  and  the  defendant,  the  plea  would  be  a  sufficient 
answer  to  the  action ;  and  the  replication  should  have  denied  that  such 
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accounting  as  aforesaid  was  of  or  concerning  the  said  causes  of  action 
and  any  other  claim  or  demand  between  the  plaintiff  and  the  defendant, 
and  was  insufficient  in  its  present  form,  in  that  it  tended  to  oblige  the 
defendant  to  prove  more  than  was  necessary  for  the  support  of  his  plea, 
and  was  thereby  informal,  too  large,  uncertain,  and  insufficient— that  the 
issue  tendered  in  and  by  the  replication,  was,  for  the  causes  above  first 
assigned,  immaterial,  and  that  it  was  beside  the  merits  of  the  plea,  and  of 
this  action,  to  inquire  whether  the  said  accounting  was  of  and  concerning 
all  other  claims  or  demands  between  the  plaintiff  and  defendant,  or  not— 
that  the  traverse  was  too  large,  in  denying  that  the  accounting  was  of  and 
concerning  the  whole  of  the  causes  of  action  in  the  declaration  mentioned, 
and  should  have  denied,  disjunctively,  that  such  accounting  was  of  and 
concerning  such  causes  of  action,  or  any  part  thereof,  &c. 

'Channell,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  to  set  aside  the  demurrer  as  frivolous,  and  sign  judgment  as 
for  want  of  a  rejoinder.    He  submitted  that  the  replication  traversed  the 
only  material  part  of  the  plea. 

Gaselee,  Serjt,  contra,  contended  that  the  demurrer  was  well  founded ; 
or,  that,  at  all  events,  it  was  not  so  clearly  frivolous  as  to  warrant  the 
court  in  interfering  in  a  summary  way.  [Tindal,  C.  J.,  observing  that 
the  replication  took  issue  in  the  very  terms  of  the  plea,  said  that,  if  the 
defendant  would  abide  by  his  demurrer,  it  might  stand  for  argument  on 
Wednesday  next;  but  Gaselee  signified  his  readiness  to  proceed  at  once.] 
The  first  objection  to  the  replication  is,  that  it  traverses  too  much,  and 
puts  the  defendant  to  a  larger  proof  than  his  plea  imposes  upon  him.  In 
Stephen  on  Pleading,  5th  edit.  p.  279,  it  is  said,  that,  « As  a  traverse 
must  not  be  taken  on  an  immaterial  allegation,  so,  when  applied  to  an 
allegation  that  is  material,  it  ought  in  general  to  take  in  no  more  and  no 
less  of  that  allegation  than  is  material.  If  it  involves  more,  the  traverse 
is  said  to  be  too  large  ;  if  less,  too  narrow.  A  traverse  may  be  too  large 
by  involving  in  the  issue,  quantity,  time,  place,  or  other  circumstances, 
which,  though  forming  part  of  the  allegation  traversed,  are  immaterial  to 
the  merits  of  the  cause.  Thus,  in  an  action  of  debt  on  a  bond  conditioned 
for  the  payment  of  1550/.,  the  defendant  pleaded  that  part  of  the  sum 
mentioned  in  the  condition,  to  wit,  1500/.,  was  won  by  gaming,  contrary 
to  the  statute  in  such  case  made  and  provided ;  and  that  the  bond  was  con- 
sequently void.  The  plaintiff  replied,  that  the  bond  was  given  for  a  just 
debt,  and  traversed  that  the  1500/.  was  won  by  gaming,  in  manner  and 
form  as  alleged.  On  'demurrer,  it  was  objected  that  the  replica-  r«207 
tion  was  ill,  because  it  made  the  precise  sum  parcel  of  the  issue, 
and  tended  to  oblige  the  defendant  to  prove  that  the  whole  sum  of  1500/. 
was  won  by  gaming;  whereas,  the  statute  avoids  the  bond  if  any  part  of 
the  consideration  be  on  that  account.  The  court  was  of  opinion,  that  there 
was  no  colour  to  maintain  the  replication ;  for,  that  the  material  part  of 
the  plea  was,  that  part  of  the  money  for  which  the  bond  was  given  was  won 
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by  gaming ;  and  that  the  words,  « to  wit,  1500/.,"  were  only  form,  of 
which  the  replication  ought  not  to  have  taken  any  notice,  (a)  So,  where 
the  condition  of  a  bond  was,  that  the  obligor  should  serve  the  obligee 
half  a  year,  and,  in  an  action  of  debt  on  the  bond,  the  defendant  pleaded 
that  he  had  served  him  half  a  year  at  D.,  in  the  county  of  K.,  and  the 
plaintiff  replied,  that  he  had  not  served  him  half  a  year  at  D.,in  the  county 
of  K.,  this  was  adjudged  to  be  a  bad  traverse,  as  involving  the  place, 
which  was  immaterial. (6)  So,  where  the  plaintiff  pleaded  that  the  queen, 
at  a  manor  court  held  on  such  a  day,  by  J.  S.,  her  steward,  and  by  copy 
of  court  roll,  &c.,  granted  certain  land  to  the  plaintiff's  lessor,  and  the 
defendant  rejoined,  traversing  that  the  queen,  at  a  manor  court  held  such 
a  day,  by  J.  S.,  her  steward,  granted  the  land  to  the  lessor ;  the  court 
held,  that  the  traverse  was  ill,  «  for,  the  jury  are  thereby  bound  to  find  a 
copy  on  such  a  day,  and  by  such  a  steward ;  which  ought  not  to  be." 
The  traverse,  it  seems,  ought  to  have  been,  "  that  the  queen  did  not  grant 
in  manner  and  form  as  alleged,  (c)  words  which  bring  into  issue  only  the 
substance  of  the  allegation."  So,  here  the  replication  should  have  been, 
•2081   ^at  ^e  P^11^  *an(*  the  defendant  did  not  account  together  of  and 

concerning  the  causes  of  action  in  the  declaration  mentioned,  modo 
et  formd,  without  noticing  the  other  claims  and  demands.(d)  Palmer  v. 
Elans,  2  Str.  818?.2  Ld.  Raym.  1550,  is  also  an  authority  to  show  that 
this  traverse  is  too  large.  In  Stephen,  page  281,  it  is  further  said,  that 
«  a  traverse  may  be  too  large,  by  being  taken  in  the  conjunctive,  instead 
of  the  disjunctive,  where  it  is  not  material  that  the  allegation  traversed 
should  be  proved  conjunctively."  Most  of  the  authorities  are  collected  in 
the  notes  to  Goram  v.  Sweeting :  2  Wms.  Saund.  207  a,  n.  (m),  «  where, 
in  an  action  on  the  case  for  a  false  return  of  nulla  bona,  the  declaration 
alleged  that  the  defendant  (the  sheriff)  seized  and  took  in  execution,  divers 
goods  and  chattels,  of  the  value  of  the  moneys  directed  to  be  levied,  and 
then  levied  the  same  thereout ;  and  the  defendant  pleaded,  that  he  did  not 
seize  or  take  in  execution  any  goods  or  chattels,  and  levy  the  moneys  di- 
rected to  be  levied  modo  et  formd;  it  was  held,  that  the  plea  was  bad,  as 
the  issue  tendered  was  too  large ;  for,  the  defendant,  by  the  issue  tendered, 
would  render  it  incumbent  on  the  plaintiff  to  prove  that  the  goods  were 
seized,  and  the  money  levied  out  of  them ;  whereas,  the  sheriff  would  be 
liable  if  he  seized,  whether  he  sold  or  not.  (e)  So,  where,  to  an  action 
on  an  attorney's  bill,  the  plea  was  that  it  was  brought  for  fees  at  law  and 
in  equity,  and  no  bill  delivered ;  and  the  replication  traversed  that  it  was 
brought  for  fees  at  law  and  in  equity;  this  was  held  ill,  for,  the  defence 
would  have  been  good  if  the  action  were  brought  for  either,  (y*)  And, 
♦2091    wherever  the  effect  of  the  replication  is  to  compel  the  defendant  *to 

prove  more  than  he  otherwise  would  have  been  bound  to  do  in 

(a)  Colbome  v.  Slockdale,  Str.  493,  8  Mod.  58.  (b)  Doct  PL  360. 

(c)  Lant  v.  JUxander,  Yelv.  122.  (rf)  Vide  post,  p.  210. 

(t)  Stubbi  v.  Lainton,  1  M.  &  W.  728.    And  see  Drewe  v.Lmnson,  11  Ad.  * 
If)  Moore  v.  Boutcott,  I  Bingh.  N.  C.  323,  1  Scott,  122. 
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support  of  his  plea,  it  is  bad.  (a)  Thus,  where  to  an  action  on  a  bill  of 
exchange,  by  the  endorsee  against  the  acceptor,  the  defendant  pleaded, 
that,  after  the  endorsement,  and  before  the  commencement  of  the  suit,  the 
plaintiff  endorsed  and  delivered  the  bill  to  a  person  whose  name  was  to 
the  defendant  unknown,  and  that  the  defendant  then  became  and  still  is, 
liable  to  pay  the  amount  to  the  said  person  to  whom  it  was  so  endorsed, 
and  who  from  the  time  of  that  endorsement  hitherto  has  been,  and  is,  the 
holder  thereof;  and  the  plaintiff  replied,  that,  at  the  time  of  the  com- 
mencement of  this  suit,  he  the  plaintiff  was,  and  still  is,  the  holder  of  the 
said  bill, — without  this  that  any  other  person  is  the  holder  thereof,  modo 
el  forma  as  in  the  plea  alleged ;  it  was  held,  that  this  replication  was  bad, 
as  the  traverse  was  too  large,  inasmuch  as  it  made  it  incumbent  on  the 
defendant  to  show  that  another  person,  and  not  the  plaintiff,  was  the 
holder,  both  at  the  commencement  of  the  action  and  at  the  time  of  the 
plea  pleaded,  and  the  latter  fact  was  immaterial,  (b)  And  in  Comyns's 
Digest,  tit.  Pleader ,  (G.  15,)  it  is  laid  down,  that  «  a  traverse  larger  than  can 
be  denied,  is  bad ;  as,  in  intrusion,  if  it  be  alleged  that  possessions  of  a 
college  of  deans  and  canons  of  E.  founded  apud  Westminster,  by  dissolution, 
&c.,  came  to  the  king,  and  the  defendant  intruded,  &c. ;  the  defendant  says 
that  the  foundation  was  by  another  name,  absque  hoc  that  it  was  founded 
apud  Westminster,  by  the  name  alleged;  it  is  a  bad*  traverse,  because  it  ex- 
tends to  the  place  of  the  foundation."  The  replication  is  also  bad  as  taking 
issue  on  an  immaterial  allegation.  The  proper  issue  would  have  been 
upon  the  payment  in  'satisfaction :  whether  the  parties  accounted  r*2lo 
of  and  concerning  other  matters,  was  altogether  immaterial. 

Tixdal,  C.  J.  The  plea  in  question  alleges  an  accounting  and  a  pay- 
ment of  the  sum  found  due.  Unless  it  had  alleged  both,  it  would  have 
been  no  answer  to  the  action.  The  plaintiff  in  his  replication  has  thought 
fit  to  take  issue  upon  the  accounting.  The  plea  states  the  accounting  to 
have  been,  not  only  of  and  concerning  the  causes  of  action  in  the  decla- 
ration mentioned,  but  also  of  and  concerning  all  other  claims  and  de- 
mands then  being  between  the  plaintiff  and  defendant ;  and  alleges  a  re- 
duction of  the  balance  on  such  accounting,  to  50/.,  and  payment  of  that 
sum.  The  plaintiff  in  his  replication  says,  that  the  plaintiff  and  defend- 
ant did  not  account  together  of  and  concerning  the  said  causes  of  action 
in  the  declaration  mentioned,  and  of  all  other  claims  and  demands  then 
being  between  the  plaintiff  and  the  defendant,  in  manner  and  form,  &c. 
The  defendant  objects,  that  in  this  the  plaintiff  has  followed  him  too  closely, 
and  that  the  traverse  should  have  been  limited  to  the  accounting  of  and 
concerning  the  causes  of  action  in  the  declaration  mentioned.(c)  But, 

(a)  Per  Parke,  B.,  10  M.  &  W.  638,  639. 

(6)  Bamxn  y.  Arnold,  6  At  &  W.  559.  And  sec  Fitker  v.  Ford,  12  Ad.  &  E.  654,  4  P.  &  D 
347 ;  Dt  Medina  v.  Norman,  9  M.  &  W.  820. 

(c)  It  was  so  argued;  Lot  the  demurrer  appears  to  hare  proceeded  on  the  ground  that  the 
introduction  of  any  one  claim  into  the  account  beyond  the  cause  of  action  declared  on  would 
have  been  sufficient  to  support  the  pica. 
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if  the  plaintiff  had  so  shaped  his  traverse,  there  would  have  been  a  short 
answer,  viz.  that  the  accounting  was  also  of  and  concerning  other  matters, 
which  other  matters  turned  the  balance  against  the  plaintiff,  and  so  the 
traverse  would  have  been  too  narrow.  Most  of  the  cases  cited  by  the  de- 
fendant are  cases  of  traverses  of  matter  alleged  in  the  declaration,  which 
is  widely  different  from  a  distinct  allegation  in  a  plea. 

Coltman,  J.   I  also  think  the  traverse  in  this  case  is  well  taken  ;  and 

•2111  *at  lt  falls  within  ^e  ru*e  stated  in  'Stephen  on  Pleading,  282 — 
that "  a  party  may,  in  general,  traverse  a  material  allegation  of 
title  or  estate,  to  the  extent  to  which  it  is  alleged,  though  it  need  not 
have  been  alleged  to  that  extent ;  and  such  traverse  will  not  be  considered 
as  too  large." 

Maule,  J.  I  also  think  this  replication  sufficient :  it  traverses  a  ma- 
terial allegation  in  the  plea.  The  defendant  must  be  taken  to  admit  the 
acceptance,  and  to  seek  to  get  rid  of  his  liability,  by  stating  an  account- 
ing with  the  plaintiff  of  and  concerning  the  bill  and  all  other  claims  and 
demands  between  the  parties.  If  the  plea  is  true,  it  discloses  a  specific 
defence.  The  replication  traverses  that  the  accounting  alleged  by  the  de- 
fendant took  place.  The  distinction  is  well  known  between  allegations 
that  lie  in  quantity  and  are  divisible,  and  those  that  involve  matters  of  de- 
scription only,  which,  if  traversed,  must  be  proved  as  alleged.  Here,  the 
plea  involves  an  agreement  between  the  parties  that  they  would  account 
respecting  the  bill  and  all  matters  in  difference.  That  is  a  description  of 
the  accounting,  which,  if  traversed,  must  be  proved  in  its  entirety.  Sup- 
pose the  plea  had  alleged  a  submission  to  arbitration  of  the  cause  and  all 
matters  in  difference,  and  that  a  sum  of  50/.  had  been  found  due,  and 
had  been  thereupon  paid  by  the  defendant  to  the  plaintiff.  Upon  a  tra- 
verse of  that  plea,  the  whole  must  have  been  proved.  It  is  no  answer  to 
say,  that  something  short  of  that  statement  might  have  amounted  to  a  de- 
fence. The  whole  is  matter  of  description,  which  must  be  proved  in  its 
entirety.  It  is  not  a  divisible  allegation,  that  may  be  proved  in  part ;  as 
in  the  case  of  the  ship  and  cable,  in  Goram  v.  Sweeting.  For  these 
reasons  I  think  it  quite  clear  that  this  is  a  good  replication ;  and  conse- 
quently that  the  plaintiff  is  entitled  to  judgment. 

*2121       *Cresswell,  J.  I  think  this  demurrer  is  clearly  frivolous ;  and 
that,  at  all  events,  the  replication  is  not  open  to  the  objections 
urged  against  it.  Judgment  for  the  plaintiff.(a) 

(a)  Quart,  whether  the  plea  was  not  bad,  for  not  showing  that  the  account  embraced  any 
claim  or  demand  against  the  plaintiff  If  A.  sells  a  horse  to  R  for  50/.,  and  afterwards  R 
sells  an  ox  to  A.  for  10i,  and  they  account  together,  and  strike  a  balance,  A.  exchanges  his 
right  of  action  for  501  against  an  extinction  of  the  debt  of  10/.  and  a  new  right  of  action  for 
40/.  But,  if  A.  is  the  seller  of  both  horse  and  ox,  an  accounting  amounts  to  nothing  more 
than  an  acknowledgment  of  tho  antecedent  liability.    And  see  ante,  Vol.  I.  8G0,  n. 

If;  in  the  principal  case,  the  plea  had  shown  that  mutual  claims  had  been  thrown  into  the 
account,  the  number  of  the  cross  demands  would  appear  to  be  immaterial.  Supposing  Pn^e 
had  pleaded  that  he  and  Sutton  accounted  together  "  of  and  concerning  the  said  causes  of 
i,"  and  also  of  and  concerning  certain  claims  and  demands  then  due  from  the  plaintiff  to 
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the  defendant  for  goods  sold,  and  for  work  and  labour,  and  for  money  lent,  it  could  hardly 
have  been  contended  that  this  conventional  set-off  was  matter  of  indivisible  description,  and 
not  matter  of  divisible  allegation. 


HAMMOND  v.  OOLLS.   June  2. 

The  court  refused  to  allow  a  replication  to  be  amended  after  the  lapse  of  a  year  after  judg- 
ment pronounced  on  demurrer,  the  case  having  previously  stood  over  that  the  parties  might 
mutually  agree  to  amend,  and  both  having  declined  to  do  so. 

Trespass.  The  first  count  charged  the  defendant  with  breaking  and 
entering  a  messuage,  farm,  and  lands,  and  treading  down  and  trampling 
down,  &c,  the  crops  thereon  growing ;  and  seizing,  taking,  and  carry- 
ing away  the  said  crops,  and  converting  and  disposing  of  the  same  to  the 
defendant's  use.  The  second  and  fourth  counts  charged  an  expulsion 
of  the  plaintiff  and  his  family  from  the  farm  and  dwelling-house. 

The  eighth  plea  to  these  counts,  after  setting  out  a  lease  by  indenture 
from  A.  to  the  plaintiff,  which  contained  covenants  by  the  plaintiff  that  he 
would  not,  at  any  time  during  the  term,  sow,  reap,  or  take  from  the  arable 
lands  demised,  or  any  part  thereof,  more  than  two  crops  of  any  sort  of 
corn  or  grain  successively,  but  would,  every  third  year,  summer-fallow  or 
lay  the  said  'arable  lands  down  with  rye-grass  and  clover  seeds,  r»2i3 
or  would  plant  with  potatoes,  or  sow  with  peas  or  beans,  which 
should  be  twice  well  hoed ;  and  also  that  the  plaintiff,  his  executors, 
&c,  should  not,  at  any  time  during  the  term,  let,  assign,  or  set  over,  or 
otherwise  part  with  the  indenture  or  lease,  or  the  premises  thereby  de- 
mised, without  the  special  license  and  consent  of  A.,  his  heirs  and  assigns, 
in  writing — with  a  power  of  re-entry  for  breach  of  any  covenant  in  the 
lease — and  setting  out  a  grant  by  indenture  of  the  reversion  to  the  defend- 
ant— stated,  that,  after  the  making  of  those  indentures,  &c,  the  plaintiff 
did  set  over  and  part  with  the  said  indenture  of  lease,  and  the  term  there- 
by created,  within  the  true  intent  and  meaning  of  the  said  indenture  of 
lease,  and  the  proviso  and  condition  for  re-entry  therein  contained,  to  wit, 
by  pawning,  •pledging,  and  mortgaging  the  said  indenture  of  lease  to  and 
with  certain  creditors,  to  wit,  B.  and  C,  without  the  consent  of  A.  or  of  the 
defendant.  To  this  plea  the  plaintiff  replied,  that  he  did  not  set  over  or 
part  with  the  said  indenture  of  lease,  or  the  term  thereby  created,  within 
the  true  intent  and  meaning  of  the  said  indenture  of  lease,  and  the  proviso 
and  condition  for  re-entry  therein  contained,  by  pawning,  pledging,  or 
mortgaging  the  said  indenture  of  lease  to  and  with  the  said  supposed  ere- 
ditors  of  him  the  plaintiff  in  that  behalf  mentioned,  or  either  of  them)  modo 
tt  forma.  To  this  replication,  as  well  as  to  the  replication  to  a  further 
plea  (the  tenth)  pleaded  in  bar  to  the  same  counts,  the  defendant  demurred 
specially. 

Upon  the  argument  of  the  demurrers,  the  court  suggested  that  both 
parties  should  amend,  without  costs — the  plaintiff,  his  replication  to  the 
▼ol.  m.  18  m  2 
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eighth  plea ;  and  the  defendant,  by  withdrawing  his  demurrer  to  the  re- 
plication to  the  tenth  plea,  and  taking  issue  thereon.  To  this  proposal  the 
defendant  refused  to  accede ;  and  neither  party  having,  after  some  ne- 
gotiation between  the  parties,  applied  to  amend  his  own  defective  plead- 
*2141  *n£s  uPon  *Vay™n*'  of  costs,  the  court,  in  the  last  Trinity  vacation, 
J  pronounced  judgment  for  the  defendant  on  the  demurrer  to  the 
replication  to  the  eighth  plea — holding  that  the  replication  ought  to  have 
denied  generally,  that  the  plaintiff  had  parted,  i.  e.  in  any  manner  parted, 
with  the  indenture,  instead  of  confining  the  issue  to  the  particular  mode 
of  parting  with  it,  immaterially  stated,  under  a  scilicet,  in  the  plea :  and  for 
the  plaintiff  on  the  demurrer  to  the  replication  to  the  tenth  plea.(a) 

Manning,  Serjt.,  for  the  plaintiff,  now  moved  for  leave  to  amend  his 
replication  to  the  eighth  plea,  or  to  add  a  count.  [Maule,  J.  You  should 
have  made  your  election  while  the  matter  stood  over  for  that  purpose  ;  or, 
at  all  events,  you  should  have  applied  at  the  time  the  judgment  was  pro- 
nounced. I  think  it  is  now  too  late.]  The  power  of  the  court  to  amend 
is  almost  without  limit.  Amendments  have  been  allowed  after  much 
greater  lapse  of  time :  and  even  after  judgment  and  a  writ  of  error  brought 
and  argued:  Richardson  v.  Mellish,  3  Bingh.  346, 11  J.  B.  Moore,  104.(6) 
[Cress well,  J.  That  was  not  an  amendment  of  the  pleadings.  Maule,  J. 
You  are  not  without  remedy :  you  may  bring  a  new  action.] 

Per  Curiam.  We  think  we  have  no  power,  under  the  circumstances, 
to  allow  the  proposed  amendment.  It  is  now  nearly  a  year  since  the 
judgment  was  pronounced.  And  we  delayed  giving  it  for  a  considerable 
time  to  give  the  parties  an  opportunity  to  amend ;  the  amendment  now 
prayed  being  at  that  time  the  very  subject-matter  of  discussion.  We 
think  we  ought  not  to  interfere  with  the  bargain  (c)  then  made. 

Manning  took  nothing. 

(a)  Vide  ante,  Vol.  L,  p.  916,  3  D.  &  L.  164. 

(b)  And  see  MeQuh  v.  Richardxm,  7  E  &  C.  819,  9  Bingh.  125,  2  M.  &  Scott,  191,  1  Clark. 
&  Fin.  224. 

(c)  Quart,  between  whom  ? 


•216]   *DOE  dem.  BAILEY  and  Others  v.  FOSTER.   June  2. 

By  a  memorandum  of  agreement,  dated  the  23d  of  June,  1842,  made  between  A.,  as  agent 
for  and  on  behalf  of  the  churchwardens  of  the  parish  of  St  M.  (not  naming  them,)  of  the 
one  part,  and  B.  of  the  other  part,  it  was  agreed  (provided  a  license  could  be  obtained  from 
the  lord  of  the  manor,  and  upon  B.  putting  the  premises  in  repair)  that  the  churchwardens 
should  grant  a  lease  to  B  for  twenty-one  years  from  Midsummor-day  then  next,  under  the 
clear  yearly  rent  of  30t;  such  lease  to  contain  covenants  for  payment  of  rent  and 
taxes,  and  to  repair,  insure,  not  to  commit  waste,  &c.;  and  all  other  usual  and  proper  cove- 
nants, &c.;  and  B  agreed  to  accept  such  lease,  and  execute  a  counterpart,  &c,  and  that 
until  such  lease  and  counterpart  should  be  granted,  the  said  yearly  rent  should  be  payable 
and  recoverable  by  distress  or  otherwise,  in  like  manner  as  iT  such  lease  and  counterpart 
had  been  executed: — 

Held,  that  this  instrument  was  properly  stamped  as  an  agreement. 

Held,  also,  that  the  tenancy  thereby  created — whether  a  tenancy  from  year  to  year,  (which  the 
court  thought  it  was,)  or  a  tenancy  at  will — was  properly  put  an  end  to  by  a  notice  to  quit 
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and  deliver  np  possession,  given  by  persons  acting  as  agents  for  C.  and  D.  who  wcro  church- 
wardens  at  the  time  Ujo  agreement  was  made  and  B.  let  into  possession;  notwithstanding 
the  notice  purported  also  to  have  been  given  on  behalf  of  the  churchwardens  and  overseer* 
in  office  when  the  notice  was  served,  and  did  not  state  to  whom  the  possession  was  to  be 
delivered  up. 

The  statute  59  G.  3,  c.  12,  s.  17,  does  not  apply  to  copyholds. 

Ejectment,  for  a  messuage  and  land  situate  at  Walthamstow,  in  the 
county  of  Essex. 

The  declaration  contained  four  demises,  each  being  laid  on  the  25th 
of  June,  1845, — the  first,  by  Robert  Bailey  and  Richard  Bedford  Allen, 
churchwardens,  and  George  Collard  and  Alfred  Janson,  overseers,  of  the 
parish  of  St.  Mary,  Walthamstow — the  second,  by  James  Pistor — the 
third,  by  Charles  Webber  and  John  Budd — the  fourth,  by  John  Stoker  and 
Robert  Bailey. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  assizes  for  the 
county  of  Essex.  It  appeared  that  the  premises  in  question  had  been  held 
by  the  defendant  under  the  following  agreement,  which  when  produced 
bore  a  20*.  agreement  stamp : — 

«  Memorandum  of  agreement  made  this  23d  of  June,  1842,  between 
H.  F.  Gadsden,  as  agent  for  and  on  behalf  of  the  churchwardens  of  the 
parish  of  St.  Mary,  Walthamstow,  in  the  county  of  Essex,  of  the  one  part, 
"and  John  Foster,  of  Rotherfield  Street,  Islington,  in  the  county  of  r*21g 
Middlesex,  of  the  other  part: 

«  The  said  H.  F.  Gadsden  hereby  agrees,  (provided  a  license  can  be 
obtained  from  the  lord  of  the  manor  in  which  the  hereditaments  and  pre- 
mises hereinafter  particularly  mentioned  are  situate,  but  without  any  right 
in  the  said  John  Foster,  his  executors,  administrators,  or  assigns,  to  require 
the  sanction  of  the  poor-law  commissioners,  or  the  board  of  guardians  of 
the  union  in  which  the  said  parish  is  comprised,  and  upon  the  said  John 
Foster  putting  the  said  messuage  or  tenement,  buildings,  and  premiseSy  into 
a  good  and  tenantable  state  of  repair,)  that  the  said  churchwardens  shall 
grant  and  execute,  or  cause  or  procure  to  be  granted  and  executed,  unto 
the  said  John  Foster,  his  executors,  administrators,  and  assigns,  a  lease 
of  all  that  piece  or  parcel  of  land  lying  and  being  in  Walthamstow  afore- 
said, heretofore  (with  other  land  and  buildings  thereon  belonging  to  Sir 
R.  Fitzwygram)  in  the  occupation  of  Mr.  Saltmer,  and  late  of  Mr.  Brown, 
and  now  unoccupied ;  and  also  all  that  messuage  or  dwelling-house  and 
appurtenances  standing  and  being  thereon,  (except  timber  and  timber-like 
trees  growing  thereon,  and  except  the  tenant's  fixtures  in  and  about  the 
same,  for  the  removal  of  which  the  said  Mr.  Saltmer  is  to  be  at  liberty  to 
enter  upon  the  premises  as  may  be  necessary,  provided  the  said  John  Fos- 
ter, his  executors,  administrators,  or  assigns,  shall  not  become  the  pur- 
chaser thereof,)  to  hold  to  the  said  John  Foster,  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of  twenty-one  years  from  Midsummer-day 
next,  at  and  under  the  clear  yearly  rent  of  30/.,  payable  quarterly,  free 
from  all  taxes,  tithes,  or  rent-charges  in  lieu  of  tithes,  and  all  deductions 
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•whatsoever,  except  income  and  property-tax ;  such  lease  to  contain  cove- 
nants for  payment  of  rent  and  taxes,  to  repair  and  keep  in  repair,  not  to 
•2171  use  *ne  *sa*d  agreed-to-be-demised  messuage  or  tenement  other 
than  as  a  private  dwelling-house,  to  insure  the  premises  in  50W. 
at  the  least,  and  the  usual  power  to  enter  and  see  to  state  of  repairs,  to  cut 
and  carry  away  timber,  and  to  re-enter  on  non-payment  of  rent  or  non- 
performance of  covenants ;  and  all  other  usual  and  proper  covenants, 
clauses,  provisoes,  and  agreements :  And  the  said  John  Foster  hereby 
agrees  to  except  such  lease  and  execute  a  counterpart  thereof,  (such  lease 
and  counterpart  to  be  prepared  by  the  solicitor  to  the  said  parish,)  and  to 
pay  the  expense  thereof,  and  of  and  relating  to  such  license  so  to  be 
obtained  as  aforesaid,  and  of  this  agreement,  the  said  churchwardens 
hereby  agreeing  to  allow  to  the  said  John  Foster,  his  executors,  and 
administrators,  or  assigns,  the  sum  of  3/.  15$.  out  of  the  first  quarter's 
rent  payable  in  respect  of  such  premises ;  and  that,  until  such  lease  and 
counterpart  shall  be  granted,  the  said  yearly  rent  shall  be  payable  and 
recoverable,  by  distress  or  otherwise,  in  like  manner  as  if  such  lease  and 
counterpart  had  been  executed.    As  witness,"  &c. 

It  appeared  that  a  draft  lease  had  been  prepared  and  sent  to  the  defend- 
ant's solicitors,  who  returned  it  with  an  intimation  that  the  defendant  did 
not  then  require  a  lease  to  be  executed,  but  that,  whenever  a  lease  was 
executed,  it  must  be  a  legal  and  valid  instrument. 

On  the  part  of  the  defendant,  it  was  objected  that  the  above  instrument 
should  have  been  stamped  with  a  30s.  lease  stamp  ;  or,  if  it  amounted  to 
no  more  than  an  agreement,  that,  inasmuch  as  it  was  stamped  after  the 
7  &  8  Vict.  c.  21,  came  into  operation,  it  should  have  been  impressed  with 
the  2s.  6d.  stamp  imposed  by  that  statute.  Upon  this  point  the  learned 
baron  reserved  to  the  defendant  leave  to  move  to  enter  a  nonsuit. 

The  plaintiff  then  put  in  a  notice  to  quit,  dated  the  21st  of  November, 
•2181  1844,  by  John  Stoker  and  Robert  *Bailey,  who  were  proved  to 
have  been  at  that  time  churchwardens  of  the  parish  of  St.  Mary, 
Walthamstow. 

It  was  thereupon  objected,  for  the  defendant,  that  there  was  no  evidence 
that  the  premises  were  parish  property,  or  that  the  requisites  of  the  statute 
59  G.  3,  c.  12,  s.  17,  had  been  complied  with ;  and  that,  at  all  events, 
the  notice  should  have  been  given  by  the  churchwardens  and  overseers, 
and  should  have  so  described  them. 

The  plaintiff  then  gave  in  evidence  the  following  notice  to  quit,  signed 
by  Messrs.  Hindman  &  Howard,  the  attorneys  for  the  lessors  of  the 
plaintiff;  but  it  did  not  appear  that  they  were  authorized  in  writing  by 
the  persons  on  whose  behalf  the  notice  was  stated  to  be  given,  to  give 
such  notice  :(<z) 

«  We,  the  undersigned,  as  agents  for  and  on  behalf  of  Charles  Webber 

^(^  See  GoodtitUd.  King  v.  Woodward,  3B.&  Aid.  689;  Dot  A  Lytter  v.  Goldwin,  1  Gale  & 
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and  John  Budd,  late  churchwardens  of  the  parish  of  St.  Mary,  Waltham- 
stow,  Essex,  and  John  Stoker  and  Robert  Bailey,  the  present  churchwar- 
dens of  the  said  parish,  and  Edward  Wigram  and  Samuel  Taylor,  the 
present  overseers  of  the  poor  of  the  same  parish,  do  hereby  require  you 
to  quit  and  deliver  up  possession,  on  the  24th  day  of  June  next,  of  all 
that  messuage,  tenement,  or  dwelling-house,  with  the  yard,  garden,  here- 
ditaments, and  appurtenances  to  the  same  belonging,  situate  and  being  in 
Church  Hill  Lane,  Walthamstow  aforesaid,  and  now  in  your  occupation. 
Dated  this  24th  of  December,  1844." 

For  the  defendant  it  was  objected,  that  this  notice  was  defective,  inas- 
much as  it  did  not  state  to  whom  the  premises  were  to  be  delivered  up : 
and  that  there  was  no  demise  in  the  declaration  to  which  it  could  apply. 

It  was  then  contended,  on  behalf  of  the  plaintiff,  that  *no  notice  r^ig 
to  quit  was  necessary,  half  a  year's  rent  being  in  arrear,  and  no 
sufficient  distress  on  the  premises :  as  to  this,  however,  the  proof  failed. 
Certain  acts  of  waste  committed  by  the  defendant  were  then  proved. 

To  obviate  the  infirmities  of  the  other  parts  of  the  case,  the  lessors  of 
the  plaintiff  then  sought  to  rely  on  the  demise  by  James  Pistor.  For  this 
purpose,  they  put  in  an  examined  copy  of  the  court-roll  of  the  manor  of 
Walthamstow,  containing  an  admittance  of  one  William  James  Pistor  to 
certain  tenements,  parcel  of  the  manor,  on  the  9th  of  January,  1822,  «  in 
trust  for  the  poor  of  the  parish  of  Walthamstow." 

It  was  objected,  for  the  defendant,  that  this  copy  was  inadmissible  for 
want  of  a  stamp.(a)    This  objection,  however,  was  overruled. 

The  evidence  to  identify  the  premises  mentioned  in  this  admittance  with 
those  which  were  the  subject  of  this  action,  and  also  to  identify  the  Wil- 
liam James  Pistor  therein  named  with  the  James  Pistor,  the  party  demis- 
ing, was  extremely  slight.  The  learned  baron,  however,  submitted  that 
question  to  the  jury,  who  found  that  the  premises  were  the  same,  and  that 
the  William  James  Pistor,  in  the  admittance,  and  the  James  Pistor  in  the 
declaration,  were  one  and  the  same  person.  The  learned  baron  thereupon 
allowed  the  declaration  to  be  amended ,(6)  notwithstanding  the  counsel  for 
the  defendant  declined  to  admit  the  Jease,  entry,  and  ouster,  in  the  decla- 
ration so  amended.    There  was  no  application  to  amend  the  consent-rule. 

It  was  insisted,  on  the  part  of  the  defendant,  that,  as  against  Pistor, 
there  had  been  an  adverse  possession  of  more  than  twenty  years;  and 
that,  at  all  events,  he  had  acquiesced  in  the  holding  by  the  defendant, 
and  that  *such  holding  could  not  be  determined  without  a  demand 
of  possession.  L 

A  verdict  was  entered  generally  for  the  lessors  of  the  plaintiff. 

Byles,  Serjt.,  in  Easter  term  last,  obtained  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  or  a  nonsuit,  pursuant  to  the  leave  reserved,  or  for  a 
new  trial. 

(a)  See  Doe  «£  Cawtkorn  or  Haiathorn  v.  Afee,  4B.&  Ad.  617,  1  Nov.  &  M.  424. 
(f>)  "DubUante  meipto,'1  said  his  lordship  in  his  rcj>ort  to  the  court 
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Channell,  Serjt,  (with  whom  was  Bovill,)  now  showed  cause.  The 
instrument  in  question  was  a  mere  agreement  for  a  future  lease,  and  was 
therefore  properly  stamped  with  an  agreement  stamp.  If  it  were  held  to 
be  a  lease,  it  would  operate  as  a  forfeiture  of  the  lessors'  estate,  the  license 
Of  the  lord  of  the  manor  being  necessary :  and  that  is  a  circumstance  that 
will  not  be  lost  sight  of  in  construing  the  instrument.  In  Doe  d.  Coore 
v.  Clare,  2  T.  R.  739,  an  instrument  on  an  agreement  stamp,  reciting 
that  A.,  in  case  he  should  be  entitled  to  certain  premises  on  the  death 
of  B.,  would  immediately  demise  the  same  to  C,  declaring  that  he  did 
thereby  agree  to  demise  and  let  the  same,  with  a  subsequent  covenant  to 
procure  a  license  to  let  from  the  lord, — was  held  to  operate  as  an  agree- 
ment for  a  lease,  and  not  as  an  absolute  demise.  Lord  Kenyon  said  that 
all  the  court  were  of  opinion  "that  the  instrument  was  an  executory 
agreement  only,  and  not  a  lease :"  and  one  of  the  reasons  assigned  was — 
«  because,  if  this  were  held  to  be  a  lease,  a  forfeiture  would  be  incurred ; 
whereas,  that  would  be  contrary  to  the  intent  of  the  parties,  who  have 
cautiously  guarded  against  it  by  the  insertion  of  a  covenant  that  a  license 
to  lease  should  be  procured  from  the  lord."  [Tindal,  C.  J.  That  was  an 
*22H  agreement  *°r  a  lease  *°r  twenty-one  years.  Does  the  same  *rule 
hold  with  reference  to  a  lease  for  a  year  ?  Maule,  J.  The  pro- 
viso as  to  the  distress  seems  to  show  that  the  actual  position  of  the  parties 
was  intended  to  be  the  same  as  if  the  instrument  was  a  lease.]  The  con- 
struction of  the  instrument  can  hardly  depend  upon  that  In  Hayward 
v.  Haswell,  6  Ad.  &  E.  265,  by  agreement  between  P.  and  H.,  P.  agreed 
to  grant  to  H.  a  lease  of  land  and  the  buildings  then  standing  thereon, 
and  others  to  be  erected  thereon  under  the  agreement,  with  the  appurte- 
nances, as  they  were  and  had  been  in  the 'possession  of  H.,  for  a  term  of 
years,  to  commence  at  a  day  then  past,  at  a  specified  rent,  payable  on 
days  then  to  come;  and  P.  agreed  in  four  months  to  erect  certain  buildings 
on  the  land ;  and  H.  agreed  to  take  the  lease,  and  execute  a  counterpart, 
and,  in  the  said  four  months,  to  erect  certain  buildings  on  the  land :  and 
it  was  agreed  that  the  lease  should  be  granted  immediately  after  P.  should 
obtain  his  lease  of  the  said  premises  from  M.,  under  the  then  subsisting 
agreement  between  P.  and  M. ;  and  that  the  lease  from  P.  to  M.  should 
contain  like  covenants,  &c,  to  those  in  the  lease  from  AI.  to  P.,  and  such 
other  covenants  as  were  usual  in  such  leases ;  and  H.  agreed  to  pay  the 
rent,  as  if  the  lease  from  P.  were  already  executed :  if  H.  failed  to  pay 
such  rent,  or  perform  the  agreement,  the  agreement  was  to  be  void  so  far 
as  regarded  the  engagements  of  P. ;  and  P.  might  retain,  or  re-enter  upon, 
and  dispose  of,  the  premises :  if  P.  failed  to  perform,  &c,  he  was  to  pay 
5000/.  to  H.  as  liquidated  damages.  It  was  held  that  the  instrument  did 
not  amount  to  a  present  demise,  inasmuch  as  P.  appeared  by  the  agree- 
ment to  have  no  present  potoer  to  grant  a  lease;  and  that,  H.  having  en- 
*2221  teret^»  anc*  mat^e  default  in  payment  of  rent,  P.  could  not  distrain. 
Bicknell  v.  Hood,  5  M.  &  W.  104,  however,  approaches  more  ^nearly 
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to  the  present  case.  By  an  instrument  dated  December  13th,  1834, 
A.,  in  consideration  of  the  rents,  covenants,  and  agreements  therein- 
after mentioned,  agreed  to  grant  a  lease  to  B.,  his  executors,  &c.,  of 
certain  premises,  to  hold  the  same  for  the  term  of  two  years  and  three 
quarters,  wanting  seven  days,  from  the  25th  of  December  then  instant, 
yielding  and  paying  a  certain  rent,  payable  quarterly,  the  first  payment  to 
be  made  on  the  25th  of  March  then  next ;  which  indenture  should  contain 
covenants  on  the  part  of  B.  to  pay  the  rent,  &c.,  and  all  such  other  cove- 
nants as  were  contained  in  a  lease  therein  referred  to ;  and  B.  agreed  that 
he  would,  if  and  when  requested  so  to  do  by  A.,  accept  such  lease ;  and 
that,  until  such  lease  should  have  been  granted  as  aforesaid,  it  should  be 
lawful  for  A.,  his  executors ,  4rc,  to  distrain  for  all  or  any  part  of  the  rent 
which  might  become  due  from  B.,for  or  in  respect  of  the  premises  thereby 
agreed  to  be  demised,  at  any  time  after  the  execution  of  that  agreement :  and 
it  was  held  that  the  instrument  operated  as  an  agreement  only,  and  not  as 
an  actual  demise:  and  consequently  that  an  agreement  stamp  was  suffi- 
cient for  it.  Parke,  B.,  there  says:  "The  general  rule  is,  that,  if  there 
are  any  words  showing  a  present  intention  that  one  is  to  give  and  the 
other  to  have  possession,  a  tenancy  is  created;  and  the  question  is,  whether 
in  this  case  there  appear  sufficient  words  of  positive  agreement  that  the 
defendant  shall  have  possession  at  all  events.  I  think  it  will  be  found,  on 
examination,  that  there  is  nothing  to  bind  the  lessor  to  give  possession  in 
any  event,  unless  a  lease  is  executed;  and  I  think  the  true  construction 
of  the  instrument  is,  that  the  lessor  agrees  to  grant  a  future  lease,  and  the 
lessee  agrees,  that  if,  before  it  is  granted,  he  is  permitted  to  occupy,  and 
does  occupy j  then  the  lessor  is  to  have  power  to  distrain.  But  for  such 
a  stipulation,  the  lessor  might  not  have  been  enabled  to  distrain  until 
•some  rent  had  been  paid,  without  a  fresh  agreement  to  show  that  r»223 
the  terms  of  the  tenancy  were  settled."  And  Maule,  J.,  added: 
"  There  would  be  no  doubt  in  this  case,  if  it  were  not  for  the  clause  relat- 
ing to  the  power  of  distress.  But,  if  the  intention  of  the  whole  instru- 
ment were  that  it  should  operate  as  a  present  demise,  that  clause  would 
be  idle,  because  the  lessor  would  have  had  power  to  distrain  without  it. 
I  think,  therefore,  the  very  clause  appealed  to  confirms  the  view  taken  by 
the  court,  that  this  is  not  a  lease,  but  an  agreement  only."  The  principle 
of  that  case  is  confirmed  by  Hope  v.  Booth,  1  B.  &  Ad.  498.  The  ques- 
tion is,  whether  the  relation  of  landlord  and  tenant  was  created  at  the 
moment  the  agreement  was  executed.  If  not,  the  payment  of  rent  under 
a  distress  would  not  create  a  tenancy. 

The  multiplicity  of  demises  in  this  declaration  was  occasioned  by  a 
doubt,  which,  from  recent  cases,(a)  appears  to  have  been  well  founded, 
whether  the  statute  59  G.  3,  c.  12,  s.  17,  applies  to  copyholds. 

The  first  demise  is  laid  in  the  names  of  the  persons  who  filled  the  offices 

(a)  Sco  JUa*M  v.  Stark,  9  Ad.  &  E.  255,  1  P.  &  D.  183;  Gouldtuvrth  v.  Knightt,  U  M.  & 
W.  342}  In  rt  Paddtngtm  Charitia,  9  Simon*,  629. 
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of  churchwardens  and  overseers  of  the  parish  of  St.  Mary,  Walthamstow, 
at  the  date  of  that  demise ;  the  second,  in  the  name  of  the  supposed  legal 
owner  of  the  copyhold  interest ;  the  third,  in  the  names  of  those  who  were 
churchwardens  at  the  date  of  the  agreement  under  which  the  defendant 
entered  ;  and  the  fourth,  in  the  names  of  those  who  were  churchwardens 
at  the  time  the  notice  to  quit  was  given. 

The  amendment  made  at  the  trial  in  the  second  demise  by  altering  the 
Christian  name  of  the  lessor  of  the  plaintiff,  was  clearly  warranted  by  the 
•224.1  statute  3  &  4  W.  4,  c.  42,  s.  23 ;  Doe  *d.  Edwards  v.  Leach, 
1  3M.&G.  229,  3  Scott,  N.  R.  509 ;  Doe  d.  Simpson  v.  Hall, 
13  Law  Journ.,  N.  S.,  Q.  B.  251.  [Maule,  J.  The  declaration  states  a 
written  instrument — a  lease  from  James  Pistor  to  John  Doe :  the  proof 
offered  is,  of  a  lease  from  William  James  Pistor.  That  clearly  is  a  va- 
riance that  was  amendable.  I  think,  however,  the  third  demise  is  the 
only  one  upon  which  you  can  rely.] 

The  defendant  was  let  into  possession  by  Webber  and  Budd,  the  then 
churchwardens.  He  could  not  dispute  their  title.(a)  And  his  tenancy — 
a  tenancy  from  year  to  year  upon  the  terms  of  that  agreement — was  pro- 
perly put  an  end  to  by  the  notice  to  quit  given  on  the  24th  of  December, 
1844.  The  validity  of  that  notice  is  not  at  all  affected  by  the  circum- 
stance of  the  agents  by  whom  it  was  given,  professing  to  act  also  as  agents 
for  the  then  churchwardens  and  overseers,  who  were  no  parties  to  the 
original  agreement.  It  might  have  been  objectionable,  had  the  premises 
been  described  in  the  notice  as  being  held  under  the  several  persons  named. 

ByleSy  Serjt.,  in  support  of  the  rule.  Assuming  the  instrument  in  ques- 
tion to  be  a  mere  agreement  for  a  lease,  it  appears  upon  the  face  of  it  that 
the  churchwardens  were  dealing  with  property  in  which  they  might  have 
an  equitable,  but  in  which  they  clearly  had  no  legal,  interest ;  and  that 
they  were  dealing  with  it  as  property  held  by  them  in  their  official,  and 
not  in  their  personal,  capacities.  They  contract  to  procure  a  lease  to  be 
granted  by  the  person  having  the  legal  interest.  Under  this  contract,  Fos- 
ter never  became  tenant  to  WTebber  and  Budd.  [Tindal,  C.  J.  Having 
been  let  into  possession  by  Webber  and  Budd,  is  it  competent  to  him  to 

•2251    ^en?  t*ie*r  ^e  not'ce  does  not  state  t0  whom  the  *pos- 

J  session  is  required  to  be  delivered  up.  [Maule,  J.  Let  the 
defendant  walk  out:  no  doubt  the  right  parties  will  take  possession.] 
Then,  the  instrument  of  the  23d  of  June,  1842,  is  a  demise,  and  not  a 
mere  agreement.  Pinero  v.  Judson,  6  Bingh.  206,  3  M.  &  P.  497,(c) 
comes  the  nearest  to  this  of  any  of  the  reported  cases.  It  was  there  held 
that  an  agreement  for  a  lease,  with  stipulations  for  the  lessee  to  commence 
with  laying  out  a  considerable  sum  on  the  premises,  (the  lease  to  contain 
certain  specified  covenants,)  «  and  in  the  mean  time,  and  until  such  lease 


(a)  But  he  might  show  that  title  to  be  at  an  end,  vide  Doe  d.  Jackmm  v.  Bamsbotham,  3  M. 
it  8.  410. 

(*)  Vide  4  N.  &  M.  29,  n.  (r)  See  15  M.  &  W.  601. 


Digitized  by 


3  Manning,  Granger,  &  Scott. 


22o 


shall  be  executed,  to  pay  rent,  and  to  hold  the  same  premises,  subject  to 
the  covenants  above  mentioned" — amounted  to  an  actual  demise.  In 
Bacon's  Abridgment,  tit.  Leases  and  Terms  for  Years,  (K),  it  is  said:  «It 
may  be  laid  down  for  a  rule,  that,  whatever  words  are  sufficient  to  explain 
the  intent  of  the  parties,  that  the  one  shall  divest  himself  of  the  possession, 
and  the  other  come  into  it,  for  such  a  determinate  time,  such  words, 
whether  they  run  in  the  form  of  a  license,  covenant,  or  agreement,  are  of 
themselves  sufficient,  and  will,  in  construction  of  law,  amount  to  a  lease 
for  years  as  effectually  as  if  the  most  proper  and  pertinent  words  had  been 
made  use  of  for  that  purpose :  and,  on  the  contrary,  if  the  most  proper 
and  authentic  form  of  words  whereby  to  describe  and  pass  a  present  lease 
for  years  are  made  use  of,  yet,  if,  upon  the  whole  deed,  there  appears  no 
such  intent,  but  that  they  are  only  preparatory  and  relative  to  a  future 
lease  to  be  made,  the  law  will  rather  do  violence  to  the  words  than  break 
through  the  intent  of  the  parties:  for,  a  lease  for  years  being  no  other  than 
a  contract  for  the  possession  and  profits  of  the  lands  on  the  one  side,  and 
a  recompense  of  rent  or  other  income  on  the  other,  if  the  words  made  use 
of  are  sufficient  to  prove  such  a  contract,  in  what  form  soever  they  are 
introduced,  or  however  'variously  applicable,  the  law  calls  in  the  r»226 
intent  of  the  parties,  and  models  and  governs  the  intent  accord- 
ingly." The  last  clause  shows  clearly  that  these  parties  were  contemplat- 
ing an  actual  present  demise.  It  provides,  that,  « until  such  lease  and 
counterpart  shall  be  granted,  the  said  yearly  rent  shall  be  payable  and  re- 
coverable, by  distress  or  otherwise,  in  like  manner  as  if  such  lease  and 
counterpart  had  been  executed."  [Tindal,  C.  J.  It  was  uncertain  at 
the  time  who  would  be  the  lessor:  therefore  it  was  agreed  that  in  the  mean 
time  things  should  go  on  as  if  the  defendant  was  tenant  to  Webber  and 
Budd.]  There  is  no  authority  to  justify  the  construction  of  this  instru- 
ment otherwise  than  as  a  demise. 

Tindal,  C.  J.  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover 
upon  the  third  demise.  I  am  also  of  opinion  that  the  memorandum  of  the 
23d  of  June,  1842,  was  an  agreement  only ;  and  therefore  there  is  an  end 
to  the  question  as  to  the  sufficiency  of  the  stamp.  The  present  instrument 
differs  materially  from  that  produced  in  Pinero  v.  Judson.  There,  the 
defendant  was  to  lay  out  money  upon  the  premises,  and  to  pay  rent,  and 
to  hold,  until  the  lease  should  be  executed,  "subject  to  the  covenants 
above  mentioned."  A  more  formal  lease  was  to  be  executed  when  circum- 
stances required  it.  Here,  however,  the  parties  were  evidently  doubting 
who  should  be  the  real  lessor ;  and  in  the  mean  time,  until  that  point  could 
be  settled,  the  holding  was  to  be  under  the  subordinate  agreement  To 
whom  was  the  defendant  to  pay  rent  ?  To  the  persons  who  let  him  into 
possession :  and,  although  in  the  agreement  they  are  called  "  the  church- 
wardens of  the  parish  of  St.  Mary,  Walthamstow,"  it  was  well  known 
who  they  were.  Those  persons  having  let  the  defendant  into  possession, 
the  right,  inasmuch  as  they  could  not  claim  the  premises  as  a  corporation, 

vol.  in.  19  N 
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never  shifted  from  them  ;  and,  when  they  gave  the  defendant  a  notice  to 
*2271  was  Dound  to  obey  it.    *Having  come  into  possession 

under  them,  it  was  not  competent  to  him  to  dispute  their  title. 

Coltman,  J.  I  also  think  the  demise  by  Webber  and  Budd  may  be 
sustained.  The  instrument  in  question  was  clearly  an  agreement,  and  no 
lease.  If  a  lease,  it  must  have  been  a  lease  for  twenty-one  years,  which 
would  have  created  a  forfeiture  of  the  estate.  The  parties  evidently  did  not 
mean  that.  They  all  knew  the  difficulty  of  making  a  valid  lease :  and  there- 
fore it  was  understood  that  the  defendant  should,  in  the  mean  time,  be  let 
in  as  tenant  upon  the  terms  of  the  agreement,  during  so  long  a  time  as  might 
be  mutually  agreed,  that  is,  until  the  tenancy  should  be  put  an  end  to  by 
a  notice  to  quit.  It  has  been  suggested  that  the  title  of  Webber  and  Budd 
is  gone.  That,  however,  is  not  so :  whatever  title  they  had,  they  still  have, 
the  property  not  passing  to  their  successors  in  office  as  a  corporation. 
Their  title,  by  estoppel  against  the  defendant,  is  as  good  as  ever  it  was. 
I  therefore  think  Webber  and  Budd  were  entitled  to  determine  the  defend- 
ant's holding  by  a  notice  to  quit,  and  that  they  have  so  done. 

Maule,  J.  I  also  think  the  demise  by  Webber  and  Budd  was  proved. 
The  agreement  purports  to  be  made  by  one  Gadsden,  as  agent  for  and  on 
behalf  of  the  churchwardens  of  the  parish  of  St.  Mary,  Walthamstow, 
(not  naming  them,)  of  the  one  part,  and  Foster,  of  the  other  part:  and  it 
is  agreed,  (provided  a  license  can  be  obtained  from  the  lord  of  the  manor, 
and  upon  Foster  putting  the  premises  into  good  repair,)  that  the  church- 
wardens shall  grant  a  lease  to  Foster  for  twenty-one  years  from  Midsum- 
mer-day then  next,  under  the  clear  yearly  rent  of  30/. ;  such  lease  to  con- 
tain covenants  for  payment  of  rent  and  taxes,  and  to  repair,  insure,  and 
not  to  commit  waste,  &c,  and  all  other  usual  and  proper  covenants,  &c. ; 
•2281  an^  Foster  agrees  to  accept  such  lease,  *and  execute  a  counter- 
part, &c. ;  and  that,  until  such  lease  and  counterpart  shall  be 
granted,  the  said  yearly  rent  shall  be  payable  and  recoverable,  by  distress 
or  otherwise,  in  like  manner  as  if  such  lease  and  counterpart  had  been 
executed.  The  introduction  of  these  latter  words  clearly  shows  that  the 
parties  did  not  intend  the  instrument  to  operate  as  a  lease.  The  uncer- 
tainty also  of  who  might  turn  out  to  be  the  real  landlord  affords  another 
reason  for  thus  construing  it.  Pinero  v.  Judson  was  a  totally  different 
case.  There,  the  parties  intended  that  the  instrument  they  were  execut- 
ing should  be  a  lease.  I  think  a  tenancy  from  year  to  year  was  created 
between  Foster  and  the  persons  who  let  him  into  possession ;  and  that 
such  tenancy  was  sufficiently  put  an  end  to  by  the  notice  to  quit,  notwith- 
standing the  mention  therein  of  the  present  churchwardens  and  overseers. 
And,  if  this  were  not  a  tenancy  from  year  to  year,  but  a  tenancy  at  will 
or  at  sufferunce,(a)  the  relation  was  sufficiently  ended  by  the  notice. 

Cresswell,  J.  I  am  of  the  same  opinion,  though  free  to  admit  that  I 
have  had  some  difficulty  in  coming  to  that  conclusion.    The  instrument 

(a)  Post,  2S9  (b). 
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in  question  is  not  a  lease :  clearly  not  a  lease  for  twenty-one  years.  A 
lease  was  to  be  granted  upon  the  performance  of  certain  conditions  pre- 
cedent— the  consent  of  the  lord  of  the  manor  being  obtained,  and  the 
repairs  being  done  by  the  defendant.  Upon  the  proper  construction  of 
the  instrument  itself,  and  the  intention  of  the  parties,  it  clearly  is  only  an 
agreement  for  a  lease.  It  appears  that  the  defendant  got  into  possession 
under  certain  persons  who  are  called  churchwardens  of  the  parish.  The 
circumstance  of  their  not  being  named,  is  of  no  importance :  Francis  v. 
Doe  d.  Harvey ,  4  M.  &  W.  331.  He  comes  in  under  those  persons, 
either  as  tenant  from  year  to  *year,  or  at  sufferance  :  and,  coming  r^oo, 
in  under  them,  he  is  estopped  from  denying  their  title :  Doe  d. 
Johnson  v.  Baytup  or  Baytrup,  3  A.  &  E.  188,  4  N.  &  M.  837.(a)  Sup- 
posing it  to  be  a  tenancy  from  year  to  year,  there  is  no  proof  of  a  tenancy 
under  any  but  the  persons  who  let  the  defendant  in  ;  no  proof  that  their 
title,  whatever  it  might  be,  had  expired.  The  doctrine  of  estoppel  clearly 
applies,  whether  the  tenancy  was  from  year  to  year,  or  at  will  or  suffer- 
ance :(6)  in  the  one  case,  there  was  a  sufficient  demand  of  possession ; 
in  the  other,  a  sufficient  notice  to  quit.  Rule  discharged.(c) 

(a)  See  4  N.&  M.29,  n. 

(6)  "There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant  of  ntfferanet;  for 
tenant  at  will  is  always  by  right,  and  tenant  at  sufferance  entereth  by  a  lawful  lease,  and 
holdeth  over  by  wrong."  Co.  Litt.  57  b.  There  seems  to  have  been  no  tenancy  at  suiler- 
ance  here. 

(c)  Quart,  whether  the  memorandum  itself  did  not  create  an  immediate  tenancy  from 
year  to  year,  convertible,  by  the  executiou  of  the  lease,  into  a  term  for  twenty-one  years? 


PIGGOT  v.  The  EASTERN  COUNTIES  Railway  Company.    June  2. 

In  case  against  a  railway  company,  for  so  negligently  managing  and  conducting  an  engine, 
that  certain  premises  of  the  plaintitr  adjoining  the  line  were  destroyed  by  fire  emitted  from 
the  engine,  evidence  is  admissible  for  the  purpose  of  showing  that  other  engines  belonging 
to  die  company,  upon  other  occasions,  in  pacing  along  the  line,  threw  sparks  or  ignited 
matter  to  a  sufficient  distance  to  reach  the  building  in  question — without  showing  the  pre- 
cise circtunstanccs  under  which  this  occurred. 

The  fact  of  premises  being  fired  by  sparks  emitted  from  a  passing  engine,  is  jtrinia  facie  evi- 
dence of  negligence  on  the  part  of  the  company,  rendering  it  incumbent  on  diem  to  show 
that  some  precautions  had  been  adopted  by  them,  reasonably  calculated  to  prevent  such 


Case.  The  declaration  stated,  that  the  plaintiff  was  lawfully  possessed 
of  a  certain  cart-lodge  of  great  value,  to  wit,  of  the  value  of  100/.,  then 
standing  upon  ^certain  land  of  the  plaintiff,  situate  in  the  parish  r  *230 
of  Boreham,  in  the  county  of  Essex,  and  near  to  a  certain  rail- 
way there  then  used  by  the  defendants  for  the  purpose  of  driving  and  pro- 
pelling, from  time  to  time,  in  and  along  the  same,  certain  steam-carriages 
and  steam-engines,  containing  fire  and  igneous  matter,  to  wit,  in  the  parish 
aforesaid,  &c. ;  that  the  defendants  were  also  then,  to  wit,  on,  &c,  in,  &c., 
aforesaid,  possessed  of  a  certain  steam-carriage  and  steam-engine,  con- 
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taining  fire  and  igneous  matter,  which  was  then  driven  and  propelled  in 
and  along  the  said  railway,  near  to  the  said  cart-lodge  of  the  plaintiff, 
and  was  then  under,  the  care  and  management  of  the  defendants,  who 
were  then  and  there  managing  and  conducting  the  same ;  yet  that  the 
defendants  then  and  there  so  carelessly,  negligently,  and  unskilfully 
managed  and  conducted  their  said  steam-carriage  and  steam-engine,  and 
the  said  fire  and  igneous  matter  then  therein  contained  as  aforesaid,  and  used 
and  applied  so  little  care,  precaution,  and  skill,  in  and  about  the  keeping, 
holding,  and  retaining  of  the  said  fire  and  igneous  matter  in  and  upon  the 
said  steam-carriage  and  steam-engine,  and  in  and  about  the  providing, 
applying,  and  using  the  fit,  proper,  and  necessary  means  and  appliances 
for  keeping,  holding,  and  retaining  the  said  fire  and  igneous  matter  in  and 
upon  the  said  steam-carriage  and  steam-engine,  and  in  and  about  the 
guarding,  hindering,  and  preventing  the  said  fire  and  igneous  matter  from 
escaping,  passing,  and  flying  from  and  out  of  the  said  steam-carriage  and 
steam-engine,  that,  by  and  through  the  carelessness,  negligence,  unskil- 
f ulness,  and  improper  conduct  of  the  defendants  in  that  behalf,  and  by  and 
through  the  want  of  care,  precaution,  and  skill  of  and  in  the  defendants, 
in  and  about  the  keeping,  holding,  and  retaining  the  said  fire  and  igneous 
»rtO|-i  matter  in  and  upon  the  said  *steam-carriage  and  steam-engine, 
and  in  and  about  the  providing,  applying,  and  using  the  fit,  pro- 
per, and  necessary  means  and  appliances  for  keeping,  holding,  and  retain- 
ing  the  said  fire  and  igneous  matter  in  and  upon  the  said  steam-carriage 
and  steam-engine,  and  in  and  about  the  guarding,  hindering,  and  prevent- 
ing the  said  fire  and  igneous  matter  from  escaping,  passing,  and  flying 
from  and  out  of  the  said  steam-carriage  and  steam-engine,  divers  sparks 
and  particles  of  the  said  fire,  and  divers  portions  of  the  said  igneous  mat- 
ter, then  and  there  escaped,  passed,  and  flew  from  and  out  of  the  said 
steam-carriage  and  steam-engine  of  the  defendants,  in  and  upon  the  said 
cart-lodge  of  the  plaintiff*;  and  that,  by  means  thereof,  the  said  cart-lodge, 
then  being  of  the  value  aforesaid,  then  became  ignited  and  set  on  fire, 
and  was  thereupon,  and  by  means  of  the  premises,  then  and  there  wholly 
burnt,  consumed,  and  destroyed ;  and,  by  means  of  the  premises  afore- 
said, ten  stables,  ten  cow-houses,  ten  pig-sties,  ten  granaries,  ten  other 
cart-lodges,  ten  other  sheds,  and  ten  other  outbuildings  of  the  plaintiff, 
then  being  of  great  value,  to  wit,  of  the  value  of  1000/.,  and  also  divers 
goods  and  chattels,  to  wit,  one  hundred  yards  of  palings,  one  hundred 
yards  of  fences,  twenty  gates,  &c.,  of  the  plaintiff,  then  being  of  great 
value,  to  wit,  of  the  value  of  600/.,  and  then  respectively  being  in  and 
upon  and  contiguous  to  the  first- mentioned  cart-lodge,  then  and  there 
became  ignited  and  set  on  fire,  and  were  thereupon  and  by  means  of  the 
premises  then  and  there  wholly  burnt,  consumed  and  destroyed ;  and  also, 
by  means  of  the  premises  aforesaid,  the  plaintiff  was  then  and  there  forced 
and  obliged  to  pay,  lay  out,  and  expend  divers  sums  of  money  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  100/.,  in  and  about  the 
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extinguishing  and  putting  out  of  the  said  fire  which  so  *burnt,  r*232 
consumed,  and  destroyed  the  said  cart-lodge,  goods,  and  chattels  ;  L 
and  also,  by  means  of  the  premises,  the  defendant  had  paid,  laid  out,  and 
expended  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  1000/.,  in  and  about  the  hiring,  provid- 
ing, erecting,  and  procuring  temporary  stables,  &c.,  &c,  goods  and  chat- 
tels necessary  for  temporarily  replacing  the  several  premises  so  burnt, 
consumed,  and  destroyed  as  thereinbefore  mentioned,  in  order  to  enable 
the  plaintiff  to  carry  on  and  conduct  his  lawful  and  necessary  affairs  by 
him  to  be  carried  on  and  conducted ;  and  also,  by  means  of  the  premises, 
the  plaintiff  had  been  greatly  hindered  and  prevented  from  carrying  on 
and  conducting  his  said  affairs  and  business ;  to  the  plaintiff's  damage 
of  2000/.,  &c. 
The  defendants  pleaded,  not  guilty. 

The  cause  was  tried  before  Aldeeson,  B.,  at  the  last  assizes  for  the 
county  of  Essex,  when  the  following  facts  appeared  in  evidence : — The 
plaintiff  was  the  occupier  of  a  farm  called  Porter's  farm,  abutting  upon 
the  Eastern  Counties  Railway  in  the  parish  of  Boreham,  about  midway 
between  Witham  and  Chelmsford.  On  the  27th  of  August  last,  between 
the  hours  of  twelve  and  one,  at  noon,  the  thatch  of  a  cart-lodge  or  shed 
in  the  plaintiff's  farm-yard,  distant  about  forty-five  feet  from  the  nearest 
line  of  rails,  was,  immediately  afer  the  passing  of  the  mail-train  from 
London  to  Colchester,  observed  to  be  on  fire ;  and,  notwithstanding  every 
exertion,  on  the  part  of  the  plaintiff  and  those  in  his  employ,  to  extinguish 
it,  the  fire  communicated  with  several  other  farm-buildings  and  farming 
implements,  and  totally  destroyed  them.  At  the  time  of  the  accident 
there  was  a  strong  wind  blowing  from  the  direction  of  the  railway  towards 
the  plaintiff's  premises;  *and  the  train  was  proceeding  at  an  or-  r*233 
dinary  speed,  viz.  twenty-five  miles  an  hour. 

In  order  to  show  that  the  fire  was  probably  caused  by  sparks  or  parti- 
cles of  ignited  coke  emitted  from  the  funnel  or  chimney,  or  from  the  fire- 
box of  the  engine  by  which  the  train  was  being  propelled,  the  plaintiff's 
counsel  proposed  to  ask  a  witness  whether  he  had  not  on  other  occasions 
observed  sparks  or  ignited  matter  to  proceed  from  engines  of  the  defend- 
ants passing  along  the  line  adjoining  the  plaintiff's  farm. 

It  was  objected,  on  the  part  of  the  defendants,  that  this  was  not  a 
proper  question,  inasmuch  as  it  was  not  competent  to  the  plaintiff  in  this 
case  to  prove  the  emission  of  sparks  or  ignited  matter  from  other  engines, 
passing  the  spots  on  other  occasions,  without  showing  them  to  have  been 
under  the  care  of  the  same  driver,  driven  at  the  same  speed,  with  the 
same  number  of  carriages  and  passengers,  and  of  the  same  construction 
as  the  engine  in  use  at  the  time  of  the  accident. 

On  the  part  of  the  plaintiff,  the  case  of  Mdridge  v.  The  Great  Western  Rail- 
way Company,  3  M.  &  G.  515,  4  Scott,  N.  R.  156, 1  Dowl.  N.  S.  247 

(a)  That  was  an  action  upon  the  case  against  a  railway  company,  for  so  carelessly  and  im- 
properly managing  and  directing  an  engine  on  their  railway,  by  tfieir  servants,  that  aparka 
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>t)nii  was  relied  on  *as  an  authority  that  evidence  was  admissible  to 
show  that  the  engines  in  use  upon  this  railway  were  so  con- 
structed) and  generally  so  used,  as  to  emit  sparks, — for  the  purpose  of 
establishing  a  case  of  negligence  against  the  company. 

The  learned  baron  being  of  opinion  that  the  question  might  properly  be 
put,  the  witness  stated,  that  he  had  frequently  seen  pieces  of  ignited  coke 
fall  from  the' lower  part  of  the  engine,  (the  fire-box,)  but  not  from  the  chim- 
ney, the  day-light  rendering  it  difficult,  if  not  impossible,  to  see  sparks 
issuing  thence.  Other  witnesses  also  proved  that  they  had  frequently  seen 
sparks  and  small  particles  of  coke,  about  the  size  of  a  hazle-nut  or  a  wal- 
nut, proceed  from  the  chimneys  of  the  company's  engines  when  passing 
along  the  line  at  dark,  and  fall  in  an  ignited  state  on  the  plaintiff's 
premises,  near  the  buildings  in  question ;  and  that  it  sometimes  happened 
that  pieces  of  ignited  coke  falling  from  the  fire-box  on  to  the  driving 
wheels  of  the  engine,  were  thrown  by  them  to  a  considerable  distance. 

Professor  Farey,  and  other  persons  practically  acquainted  with  the  con- 
struction and  the  working  of  the  engines  generally  in  use  on  railways, 
stated,  that  the  emission  of  sparks  or  particles  of  ignited  matter  from 

•2351  t0P  °^  ^e  CD*mney  m*gnt>  *n  a  measure,  be  prevented 
by  a  cap  or  covering  of  wirework,  or  by  the  insertion  of  a  perfo- 
rated metal  plate  placed  horizontally  at  the  chord  of  the  arch  of  the  smoke- 
box,  so  as  to  intercept  the  particles  escaping  through  the  smoke-tubes — 
certain  tubes  that  are  placed  in  the  lower  part  of  the  engine,  between  the 
fire-box  and  the  smoke-box,  the  inside  diameter  of  which  tubes  was  de- 
scribed to  be  about  an  inch  and  a  half — though  it  was  admitted,  that  this 
would  to  a  certain  extent  impede  the  draft,  and,  consequently,  diminish 
the  power  of  the  engine.  They,  however,  stated,  that  this  might  be 
remedied,  or  the  emission  of  sparks  altogether  prevented,  by  employing 
engines  of  such  power  that  they  need  not  be  worked  to  their  utmost  ca- 
pacity. They  also  stated,  that,  in  their  judgment,  to  produce  the  injury 
here  complained  of,  the  engine  used  on  the  occasion  in  question  must  have 
been  worked  to  its  utmost ;  and  that  the  danger  arising  from  the  emission 

flew  from  the  engine  upon  a  stack  of  beans  standing  in  an  adjoining  field,  belonging  to  the 
plaintiff,  whereby  tlio  stack  was  destroyed,  A  case  stated  for  the  opinion  of  the  court,  under 
the  statute  3  &  4  W.  4,  c.  42,  s.  25,  alleged  that  the  engines  used  upon  the  railway  were  such 
as  were  usually  employed  on  railways  for  the  purpose  of  propelling  the  trains  and  carriages 
thereon,  and  that  the  engine  from  which  the  sparks  that  set  fire  to  the  stack  in  question  flew, 
wbb  used  at  the  time  in  die  ordinary  manner,  and  for  purposes  amhorized  by  the  act  of 
parliament  incorporating  the  company.  And  die  court  of  Common  Pleas  held,  that  the  facts 
stated  wero  not  sufficient  to  enable  diem  to  infer  negligence  on  die  part  of  die  company,  so 
as  to  justify  the  directing  of  the  entry  of  a  verdict  for  the  plaintiff;  but  that  they  did  not  show 
such  an  absence  of  negligeuce  as  to  warrant  the  directing  of  the  entry  of  a  nonsuit.  The  special 
case  was  thereupon  withdrawn,  in  order  diat  the  parties  might  go  on  to  trial. 

In  the  course  of  the  argument,  it  was  contended,  for  die  plain  tit!',  that  the  facts  showed  the 
defendants  to  have  been  guilty  of  negligence;  for,  that,  as  it  appeared  diat  the  engine  was 
liable  to  emit  sparks,  they  were  bound  to  take  care  that  such  sparks  did  no  harm.  Tindal,  C.  J., 
thereupon  observed:  "If  the  caso  had  gone  to  trial,  and  die  plaintiff  had  proved  that  the 
engines  had  frequently  set  fire  to  stacks,  that  would  have  shown  negligence;  but  it  does  not 
appear  that  such  an  accident  had  ever  happened  before."  And  Maulc,  J.,  added :  "The 
cast  docs  not  stato  that  sparks  had  ever  previously  come  from  tho  engine. 
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of  sparks  might  be  entirely  prevented  by  shutting  off  the  steam  on  passing 
a  spot  where  danger  was  to  be  apprehended. 

On  the  part  of  the  defendants,  the  driver  and  fireman  who  had  charge 
of  the  engine  at  the  time  of  the  accident,  and  other  persons,  were  called 
to  prove  that  the  engines  of  the  company  were  of  the  best  construction, 
and  of  adequate  power;  and  that,  on  the  occasion  in  question,  all  practi- 
cable care  had  been  taken  to  prevent  accidents  from  fire ;  the  driver  and 
fireman  stating,  that,  in  passing  the  plaintiff's  farm,  the  steam  had  been 
shut  off,  there  being  a  considerable  incline  (about  1  in  330)  at  that  spot, 
as  well  as  a  sharp  curve,  and  a  pair  of  points  at  the  lower  part,  in  passing 
which  more  than  ordinary  attention  and  care  were  requisite.  They  also 
condemned  the  use  of  caps  and  perforated  plates,  as  operating  injuriously 
upon  the  working  of  the  engine,  by  'preventing  the  free  escape  r»23G 
of  the  waste  steam,  and  thereby  diminishing  the  draft. 

The  learned  baron,  in  leaving  the  case  to  the  jury,  told  them,  that  the 
company,  in  the  working  of  their  engines,  were  bound  to  use  all  reason- 
able means  to  prevent  accidents,  and  not  to  tax  them  beyond  their  power ; 
and  that  the  emission  of  ignited  particles  in  the  way  described  by  the 
plaintiff's  witnesses,  was  some  evidence  that  the  engine  in  question  was 
overworked. 

The  jury  returned  a  verdict  for  the  plaintiff.  The  amount  of  damages 
was  referred. 

Shee,  Serjt.,  having,  in  Easter  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  grounds  that  the  answer  to  the  question  objected  to  at  the 
trial  was  improperly  received,  and  that  the  verdict  was  against  the  weight 
of  evidence — the  learned  judge  reported  to  the  court,  that  he  held  the  evi- 
dence admissible  for  the  purpose  of  ascertaining  whether  or  not  sparks  or 
ignited  particles  of  coke  could  be  thrown  to  so  great  a  distance  from  the 
line  as  the  spot  in  question. 

Channel^  Serjt.,  (with  whom  was  Bovill,)  now  showed  cause.  The 
declaration  charges  negligence  in  the  largest  and  most  comprehensive 
form,  whether  in  the  management  of  the  engine  or  in  its  construction  or 
quality.  It  clearly  was  competent  to  the  plaintiff  to  show,  by  such  means 
as  were  within  his  power,  the  nature  and  character  of  the  engines  in 
general  use  upon  the  defendants'  line,  the  better  to  enable  the  scientific 
witnesses  to  state  whether  or  not  the  injury  complained  of  could  have  been 
caused  in  the  way  suggested,  or  whether  some  precautionary  measures 
might  not  have  been  adopted  to  insure  the  safety  of  property  traversed  by 
their  railway.  The  evidence  was  offered,  not  for  the  purpose  of  showing, 
as  a  fact,  that  the  plaintiff's  premises  *were  fired  by  a  spark  from  r*237 
the  particular  engine,  but  merely  to  show  that  the  engines  in  use 
by  the  defendants  habitually  emitted  sparks  in  a  manner  likely  to  cause 
such  an  injury.  And  the  testimony  of  Professor  Farey,  and  the  witnesses 
who  followed  him,  clearly  established  the  fact,  that,  if  the  engine  in  ques- 
tion had  been  well  constructed,  and  was  in  efficient  working  order,  it 
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must  on  this  occasion  have  been  taxed  beyond  its  power  ;  and  that  some 
one  of  the  precautions  suggested,  viz.  the  cap  on  the  chimney,  the  perfo- 
rated plate  in  the  smoke-box,  or  shutting  off  the  sfeam  on  approaching  a 
place  where  danger  was  to  be  apprehended,  might  have  prevented  the 
destruction  of  the  plaintiff's  property.    The  charge  of  negligence  involves 
knowledge  on  the  defendants'  part  of  the  defective  construction  or  condi- 
tion, or  the  improper  driving  of  their  engines.    If  sparks  were  frequently 
seen  projected  to  a  great  distance  on  either  side  of  the  line,  surely  that  is 
a  circumstance  which  the  jury  are  to  take  into  their  consideration  in  ascer- 
taining the  existence  or  the  absence  of  negligence.    In  Webb  v.  Smith, 
4  N.  C.  373,  6  Scott,  147,  which  was  an  action  for  bribery  at  a  borough 
election,  the  course  of  proceeding  was  proved  to  have  been  as  follows  : — 
The  defendant,  standing  in  a  front  room  of  a  certain  house,  received  the 
voters  there,  and  gave  a  card  to  all  those  to  whom  he  considered  it  expe- 
dient to  offer  a  bribe  ;  with  that  card  the  voters  were  directed  to  an  inner 
room,  which  was  partially  darkened,  and  in  which  another  man,  a  stran- 
ger to  the  borough,  was  sitting  at  a  table  ;  to  that  person  the  voters  pre- 
sented their  cards,  and  in  return  for  each  card  a  small  parcel,  containing 
10/.,  was  placed  on  the  table.    It  was  further  proved  that  all  the  voters 
who  took  such  parcels  away  with  them  voted  for  the  particular  candidate. 
•2381    Evidence  was  a^so  received,  after  *objection,  which  was  overruled, 
of  the  defendant's  having,  in  the  course  of  the  same  day,  and  at  the 
same  place,  given  cards  to  other  voters  besides  those  named  in  the  declara- 
tion, and  that  such  voters  also  went  into  the  inner  room,  received  their  10/., 
and  voted  for  the  same  candidate.    Upon  a  motion  for  a  new  trial,  on  the 
ground  that  this  evidence  was  improperly  admitted,  Tindal,  C.  J.,  said : 
"I  am  of  opinion  that  such  evidence  was  properly  received,  to  show  that 
Smith  was  cognisant  of  the  proceedings  in  the  inner  room.    It  was  a  link 
in  the  chain  of  proof,  which  tended  to  establish  his  guilty  knowledge." 
And  the  rest  of  the  court  concurred  in  refusing  a  rule  upon  that  point. 
In  the  case  of  a  prosecution  for  forgery,  evidence  of  what  the  prisoner  did 
at  other  times  and  in  other  places,  is  admissible  for  the  purpose  of  ascer- 
taining the  intent :  and  such  evidence  is  clearly  admissible  to  show  know- 
ledge where  knowledge  is  material.    [Tindal,  C.  J.  The  evidence  now 
in  question  was  admissible  for  the  purpose  for  which  the  learned  judge 
reports  to  us  that  he  received  it,  viz.  to  ascertain  whether  or  not  sparks, 
such  as  those  described,  could  be  emitted  from  the  engines  used  by  the 
company,  to  the  distance  represented.    Maule,  J.  It  clearly  proved  the 
possibility  of  such  a  thing  happening;  and  for  that  purpose  it  was 
admissible.] 

The  verdict  was  fully  warranted  by  the  evidence.  It  was  abundantly 
shown  that  no  precautions  whatever  had  been  taken  by  the  company  to 
mitigate  or  avert  the  danger  arising  from  their  mode  of  working  their 
engines.  It  was  shown  that  engines  of  adequate  power,  moderately 
worked,  would  be  comparatively  harmless.   There  was  enough  to  justify 
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the  conclusioD,  either  that  the  defendants'  engine  was  insufficient,  or  that 
it  was  overworked ;  in  either  of  which  cases  the  defendants  would  in  point 
of  law  be  guilty  of  negligence. 

*Shee,  Serjt.,  (with  whom  was  Lush,)  in  support  of  the  rule.  The  ^39 
declaration  is  in  the  common  form,  imputing  negligence  and  want  *■ 
of  due  care  on  the  part  of  the  driver  of  the  engine  on  the  particular  occasion  : 
there  is  no  complaint  of  imperfect  construction  of  the  defendants'  engines 
generally.  [Maule,  J.  The  charge  is,  that  the  company  omitted  to  do  that 
which  they  were  in  law  bound  to  do,  viz.  so  to  use  their  engines  as  not 
to  injure  the  property  or  the  rights  of  their  neighbours.  It  is  quite  indif- 
ferent to  the  plaintiff  what  may  have  been  their  negligence  on  other  occa- 
sions than  that  in  question.]  Using  engines  of  the  best  and  most  approved 
construction,  and  of  a  power  adequate  to  the  work  imposed  upon  them, 
the  defendants  have  used  all  reasonable  and  practicable  care  to  prevent 
damage  being  done  by  them  to  property  situate  near  the  line  ;  and  conse- 
quently they  are  not  liable.  The  evidence  showed  that  the  engines  of 
the  defendants  are  similar  to  those  in  use  in  nearly  all  the  other  railways  : 
and  the  result  of  it  is,  that  the  cap,  or  the  perforated  plate,  spoken  of  by 
some  of  the  plaintiff's  witnesses  as  a  means  of  preventing  the  emission 
of  sparks,  is  virtually  impracticable  ;  and  that  the  greatest  possible  care 
will  not  at  all  times  prevent  accidents  of  this  sort.  [Maule,  J.  The  evi- 
dence, I  think,  shows  that  it  is  perfectly  practicable  to  adopt  precautions 
that  will  render  such  accidents  next  to  impossible — by  travelling  at  a 
rate  of  speed,  or  with  a  load,  proportioned  to  the  power  of  the  engine.] 
The  evidence  that  was  objected  to  was  clearly  inadmissible,  and  tended 
most  materially  to  mislead  the  ju/y.  It  was  offered  for  the  purpose  of 
showing  that,  on  other  occasions,  other  engines  belonging  to  the  company 
— not  proved  to  have  been  of  the  same  power  or  the  same  construction, 
or  driven  by  the  same  person,  or  at  the  same  rate  of  speed,  or  drawing 
the  same  weight— had  been  seen  to  emit  sparks.  Surely  that  was  not 
•relevant  to  the  issue,  or  matter  upon  which  the  jury  could  safely  r»240 
act  in  considering  whether  or  not  the  defendants  had  been  guilty 
of  the  particular  negligence  here  charged  against  them.  In  the  case  re- 
ferred to,  of  Webb  v.  Smith,  the  evidence  objected  to  was  part  of  the  very 
transaction  complained  of:  it  was  not,  as  Bosanquet,  J.,  observes,  like 
showing  that  the  party  « had  bribed  some  other  voter,  at  some  other 
place." 

Tin dal,  C.  J.  I  am  of  opinion  that  this  rule  must  be  discharged.  The 
defendants  are  a  company  intrusted  by  the  legislature  with  an  agent  of 
an  extremely  dangerous  and  unruly  character,  for  their  own  private  and 
particular  advantage :  and  the  law  requires  of  them  that  they  shall,  in  the 
exercise  of  the  rights  and  powers  so  conferred  upon  them,  adopt  such  pre- 
cautions as  may  reasonably  prevent  damage  to  the  property  of  third  per- 
sons through  or  near  which  their  railway  passes.  The  evidence  in  this 
was  abundantly  sufficient  to  show  that  the  injury  of  which  the  plain- 
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tiff  complains  was  caused  by  the  emission  of  sparks,  or  particles  of  ignited 
coke,  coming  from  one  of  the  defendants'  engines ;  and  there  was  no 
proof  of  any  precaution  adopted  by  the  company  to  avoid  such  a  mis- 
chance. I  therefore  think  the  jury  came  to  a  right  conclusion,  in  finding 
that  the  company  were  guilty  of  negligence,  and  that  the  injury  com- 
plained of  was  the  result  of  such  negligence.  There  are  many  old 
authorities  to  sustain  this  view ;  for  instance,  the  case  of  Mitchil  v.  Ales- 
tree,  1  Vent.  295,  for  an  injury  resulting  to  the  plaintiff  from  the  defend- 
ant's riding  an  unruly  horse  in  Lincoln's  Inn  Fields  ;  that  of  Bayntine  v. 
Slutrp,  1  Lutw.  90,  for  permitting  a  mad  bull  to  be  at  large  ;  and  that  of 
i  Smith  *v.  Pelah,  2  Stra.  1264,  for  allowing  a  dog,  known  to  be  accus- 
tomed  to  bite,  to  go  about  unmuzzled.  The  precautions  suggested 
by  the  witnesses  called  for  the  plaintiff  in  this  case,  may  be  compared  to  the 
muzzle  in  the  case  last  referred  to.  The  case  of  Beaulieu  v,  Finglam,  in 
the  Year  Books,  P.  2  H.  4,  fo.  18,  pi.  5,  (ante,  Vol.  II.  p.  889,)  comes  very 
near  to  this.  There,  the  defendant  was  charged,  in  case,  for  so  negli- 
gently keeping  his  fire  as  to  occasion  the  destruction  of  the  plaintiff's 
property  adjoining.  The  duty  there  alleged  was — «  quare,  cum  secundum 
legem  et  consuetudinem  regni  nostri  Anglia,  hactenus  obtentam,  quod  quili- 
bet  de  eodem  regno  ignem  suum  salvb  et  secure  custodial,  et  custodire  tenea- 
tur,  ne  per  ignem  suum  dampnum  aliquod  vicinis  suis  eveniat :"  and  there 
was  no  suggestion  that  it  was  necessary  to  define  the  particular  sort  of 
negligence  that  was  complained  of.  And,  with  respect  to  the  evidence 
that  was  objected  to,  I  think  it  clearly  was  admissible  for  the  purpose  for 
which  it  was  received,  viz.  to  ascertain  the  possibility  of  fire  being  pro- 
jected from  the  engine  to  such  a  distance  from  the  railway  as  the  building 
in  question.  Whether  or  not  it  was  admissible  for  any  other  purpose,  it 
is  unnecessary  to  inquire. 

Coltman,  J.  I  am  of  the  same  opinion.  It  appears,  from  the  report 
of  the  learned  judge,  that  the  evidence  in  question  was  admitted,  not  for 
the  purpose  of  showing  a  general  habit  of  negligence  on  the  part  of  the 
company,  but  to  show  that  the  injury  might  have  been  caused  in  the  way 
suggested.  It  appears  to  me  that  the  jury  might  reasonably  infer  that 
the  fire  was  occasioned  by  sparks  from  the  engine,  and  that  the  fact  of 
the  buildings  being  fired  by  sparks  emitted  from  the  defendants'  engine, 
established  a  primd  facie  case  of  negligence,  which  called  upon  them  to 
♦24.01  show  that  they  had  adopted  some  "precautions  to  guard  against 
such  accidents.   None,  however,  appeared  to  have  been  attempted. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
It  was  obtained  on  two  grounds — first,  that  certain  evidence  was  im- 
properly received  at  the  trial — secondly,  that  the  evidence  did  not  warrant 
the  verdict.  The  evidence  objected  to  was,  that  other  engines  used  on 
the  defendants'  line,  of  the  same  description  as  that  which  was  said  to 
have  caused  the  injury  here,  had  on  various  other  occasions  been  seen  to 
throw  particles  of  ignited  matter  to  a  distance  from  the  line  as  great  or 
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greater  than  the  spot  in  question.  The  matter  in  issue  was,  whether  or 
not  the  plaintiff's  property  had  been  destroyed  by  fire  proceeding  from 
the  defendants'  engine:  and  involved  in  that  issue  was  the  question 
whether  or  not  the  fire  could  have  been  so  caused.  The  evidence  was 
offered  for  the  purpose  of  showing  that  it  could :  and  for  that  purpose  it 
was  clearly  material,  and  admissible.  As  to  the  other  point,  it  appears 
that  the  plaintiff  was  possessed  of  certain  farm-buildings  adjoining  the 
railway,  and  that,  in  consequence  of  the  sort  of  management  adopted  by 
the  company,  fire  was  thrown  from  a  passing  engine  upon  those  buildings, 
and  destroyed  them.  I  am  far  from  saying  that  it  is  impossible  that  this 
could  have  occurred  without  negligence  on  the  part  of  the  company. 
But  it  at  least  affords  a  strong  presumption  of  negligence,  in  the  absence 
of  evidence  to  show  that  something  had  been  done  by  the  company  to 
lessen  the  chances  of  danger.  It  appeared  that  no  steps  of  that  sort  had 
been  taken,  and  that  the  company  might  have  in  a  great  measure  pre- 
vented the  emission  of  ignited  matter,  by  using  guards  of  wire,  or  perfo- 
rated plates,  as  suggested  by  Professor  Farey,  or  by  employing  engines 
of  larger  power.  Upon  the  whole,  I  think  the  verdict  would  have  been 
wrong  had  it  been  the  other  way. 

*Cresswell,  J.  I  am  entirely  of  the  same  opinion,  upon  both  r*243 
points.  Rule  discharged. 


TINNISWOOD  v.  PATTISON.   June  3. 

The  jurisdiction  of  the  county  court  is  ousted  by  a  plea  or  cognisance  sotting  up  a  title  to  the 
freehold,  although  no  issue  be  taken  on  that  part  of  the  plea  or  cognisnnco. 

Where,  therefore,  the  defendant  in  replevin  made  cognisance  as  bailiff  of  A.,  alleging  that  the 
facta  in  quo  was  the  freehold  of  A.,  and  that  he,  as  bailiff,  took  the  cattle,  &c.  damage  feasant ; 
and  the  plaintiff  pleaded  that  the  defendant  was  not  the  bailiff  of  A.,  and  did  not,  as  such 
bailiff,  take  die  catUc,&c.;  and  issue  was  joined  on  this  plea: — Held,  that  the  subsequent 
proceedings  in  the  county  court  were  coram  iionjudke,  and  void. 

False  judgment,  from  the  county  court  of  York. 

It  appeared,  from  the  schedule  annexed  to  the  sheriff's  return,  that  the 
suit  in  the  county  court  was  a  replevin  by  Pattison  against  Tinniswood, 
for  taking  and  unjustly  detaining  his  cattle,  goods,  and  chattels,  to 
wit,  &c. 

The  defendant  below,  as  bailiff  of  the  mayor,  aldermen,  and  citizens 
of  the  city  of  York,  well  acknowledged  the  taking  of  the  said  cattle, 
goods,  and  chattels  of  the  plaintiff  in  the  declaration  mentioned,  in  the 
said  place  in  which,  &c,  and  justly,  &c,  because  he  said  that  the  said  place 
in  which,  &c,  then  was,  and  at  the  said  time  when,  &c,  was,  the  close, 
soil,  and  freehold  of  the  said  mayor,  &c,  and  because  the  said  cattle,  at 
the  said  time  when,  &c.,  were  in  the  said  place  in  which,  &c.,  eating  up 
the  grass  there  then  growing,  and  doing  damage  there  to  the  said  mayor, 
&c.,  he,  the  defendant,  as  the  bailiff  of  the  said  mayor,  &c.,  and  by  their 
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command  in  this  behalf,  well  acknowledged  the  taking  of  the  said  goods, 
cattle,  and  chattels  in  the  declaration  mentioned,  in  the  said  place  in 
which,  &c.,  and  justly,  &c,  as  and  for  and  in  the  name  of  a  distress  for 
*ne  sa*^  damage  so  then  *there  done  and  doing  as  aforesaid — veri- 
fication, and  prayer  of  judgment  and  of  a  return  of  the  said 
cattle,  goods,  and  chattels. 

The  plaintiff  below  pleaded  in  bar  that  he,  by  reason  of  any  thing  in 
the  cognisance  of  the  defendant  (below)  filed  in  this  cause,  ought  not  to 
be  barred  from  maintaining  the  action,  because  he,  the  plaintiff  (below), 
said  that  the  defendant  (below),  at  the  said  time  when,  &c,  was  not  the 
bailiff  of  the  mayor,  &c.,  of  the  city  of  York,  and  did  not,  as  the  bailiff  of 
the  said  mayor,  &c,  and  by  their  command  in  this  behalf,  take  the  said 
cattle,  goods,  and  chattels  in  the  declaration  mentioned,  in  the  said  place 
in  which,  &c.,  in  manner  and  form  as  in  the  said  cognisance  is  alleged — 
concluding  to  the  country. 

Upon  this  plea  issue  was  joined,  and  upon  the  trial  the  jury  (a)  found 
that  the  defendant  below  was  not  the  bailiff  of  the  mayor,  &c.,  of  the  city 
of  York,  and  did  not,  as  bailiff  of  the  said  mayor,  &c.,  and  by  their  com- 
mand, take  the  said  cattle,  goods,  and  chattels  in  the  declaration  men- 
tioned in  the  said  place,  &c.,  in  manner  and  form  as  in  the  said  cogni- 
sance alleged :  and  they  assessed  the  damages  of  the  plaintiff  below,  by 
reason  of  the  taking  and  detaining  the  said  cattle,  goods,  and  chattels  in 
the  declaration  mentioned,  at  the  sum  of  5/.,  besides  his  costs  and  ex- 
penses by  him  in  or  about  his  suit  in  this  behalf  laid  out  and  expended, 
and  for  those  costs  and  charges  to  one  shilling,  &c. 

The  errors  assigned  were,  amongst  others,  "  that,  the  freehold  of  the 
said  place  in  which,  &c.,  having  been  brought  in  question  by  the  cogni- 
sance, the  county  court  of  Yorkshire  ceased  to  have  jurisdiction  to  enter- 
tain the  suit  in  the  same  court,  and  ought  not  further  to  have  proceeded 
therein ;  that  the  plea  in  bar  of  the  said  James  Pattison,  and  the  issue 
joined  between  the  said  parties,  touches  the  freehold  of  the  said  place  in 
•2451  wmcn»  toe-*  aQd  *that,  after  such  last-mentioned  plea  so  pleaded, 
and  issue  joined,  the  county  court  ought  not  to  have  proceeded 
further  in  the  same  suit ;  that,  upon  the  pleading  of  the  said  cognisance 
of  the  said  Thomas  Tinniswood,  the  county  court  of  Yorkshire  was  ousted 
of  its  jurisdiction  over  the  suit,  and  ceased  to  have  jurisdiction  to  proceed 
therein,  and  ought  not  to  have  proceeded  further  therein ;  and  that  it 
manifestly  appears  upon  the  face  of  the  record  aforesaid,  that  all  the  pro- 
ceedings taken  in  the  said  court  after  the  pleading  of  the  said  cognisance 
of  the  said  Thomas  Tinniswood,  were  illegal  and  irregular,  and  were  had 
and  taken  contrary  to  law." 

Men,  Serjt.,  (with  whom  was  Rew,)  for  the  plaintiff  in  error.(ft)  The 

(a)  Quart,  the  «  free-suitors ;"  vido  ante,  Vol.  II.  p.  861. 

(b)  The  principal  point  marked  for  argument,  (and  the  only  one  argued,)  on  the  part  of  the 
plaintiff  in  error,  was—"  that  the  jurisdiction  of  the  county  court  was  token  away  by  the  cogn* 
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title  to  the  land  upon  which  the  distress  was  taken  being  put  in  issue  by 
the  plea,  or,  at  all  events,  being  so  pleaded  that  it  might  have  been  put 
in  issue,  the  jurisdiction  of  the  court  below  was  at  an  end.    In  Corayns's 
Digest,  title  County,  (C.  8,)  treating  of  the  county  court,  it  is  laid  down, 
that  "it  cannot  hold  plea  by  plaint  concerning  freehold:  and,  therefore, 
if  a  man,  in  a  plaint  in  replevin,  justifies,  avows,  or  makes  cognisance  as 
in  the  freehold  of  B.,  the  jurisdiction  of  the  county  court  is  ousted." 
Again :  "  If  the  county  court  holds  plea  where  it  has  no  jurisdiction,  the 
proceeding  is  coram  nonjudice,  and  void,  and  trespass  lies  against  any 
who  act  under  the  process  of  the  court:    And,  if  freehold,  or  other  plea 
which  ousts  the  jurisdiction,  be  pleaded,  all  the  subsequent  proceedings 
are  void."    The  authority  Corny ns  refers  to  is  Cannon  v.  Smalwood, 
3  Levinz,  203.    There,  in  trespass  for  taking  and  impounding  the 
*plaintifi°s  beasts  until  payment  of  3/.  Is. ,  &c,  the  defendant  r«246 
pleaded,  as  to  all  besides  the  taking  and  impounding  the  beasts 
until  payment  of  3/.  2s.  2d.,  not  guilty,  and  as  to  that  he  pleaded  a  suit 
in  the  county  court,  brought  by  J.  S.  against  the  now  plaintifT,  where  the 
then  defendant  pleaded  liberum  tenementum  in  the  Earl  of  Arundel,  and 
justified  the  taking  damage-feasant  in  the  freehold  of  the  earl ;  to  which 
the  then  plaintiff  pleaded  in  bar  of  the  conusance  that  the  earl  was  bound 
to  repair  the  fences,  and  that  for  default  of  repair  the  beasts  escaped;  and 
on  this  issue  was  taken,  that  the  fences  were  in  good  repair ;  and  the  jury 
found  them  out  of  repair;  and  the  plaintiff  had  judgment;  and  that  a 
precept  issued  thereon  to  the  now  defendant,  being  bailiff,  under  which 
he  seized  and  impounded  the  beasts.    Upon  demurrer  to  this  plea,  it  was 
objected,  amongst  other  things,  "que  le  judgment  fuit  \o\d,et  coram  non 
judice,  quia  apres  franktenement  plead,  le  county  court  n'ad  jurisdiction, 
car  franktenement  ne  peut  estre  try  sans  brief.    A  que  fuit  respond,  que 
le  franktenement  ne  fuit  try  la,  mez  rise  sur  collateral  matter,  scil.  si  les 
fences  fueront  en  repair.    Mes  per  cur.    Per  cet  tryal  un  charge  sur  le 
franktenement  est  en  question,  et  ils  ne  ont  ascun  poyer  apres  franktene- 
ment plead  de  proceeder  en  le  cause  ny  directment,  ny  collateralment,  et 
pur  ceo  les  proceedings  apres  ceo  plead  fueront  coram  nonjudice,  et  void : 
et  sur  cest  exception  judgment  fuit  done  pur  le  plaintifT."    This  authority 
is  conclusive  of  the  point. (a) 

"Channell,  Serjt,  contrd.    It  may  be  conceded  that  the  juris-  r«047 
diction  of  the  county  court  is  gone  when  the  freehold  comes  in 
question.    But  it  is  denied  that  it  does  come  in  question  here.    [Maule,  J. 
The  question  is,  whether  the  jurisdiction  of  the  county  court  was  not  ousted 

sance,  which  involved  a  question  of  title  to  land  ;  and,  consequently,  that  the  plea  in  bar,  and 
all  subsequent  proceedings,  were  erroneous  and  without  authority." 

(a)  The  principle  of  the  objection  to  the  jurisdiction  seems  to  be,  that,  if  it  continued,  the 
inferior  court  would  have  to  pronounce  a  judgment,  not  only  upon  the  verdict  found  on  the 
matter  in  issue,  namely,  the  state  of  repair  of  die  fence?,  but  also  upon  the  confession  of  the 
matter  of fretholiL,  of  the  nature  of  which  matter  die  inferior  court  is  presumed  to  be  ignorant, 
and  as  to  die  effect  of  which  confession,  it  is  therefore  non  judex. 
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as  soon  as  the  plea  of  liberum  tenementum  was  pleaded.]  All  that  was 
resolved  in  Cannon  v.  Smalwood  was,  that  the  freehold  could  not  be  tried 
without  writ :  and  even  that  was  obiter  dictum,  for,  the  subsequent  plead- 
ings there  brought  a  charge  upon  the  land  ;  whereas  the  title  to  the  free- 
hold is  not  put  in  issue  here.  [Tindal,  C.  J.  The  plaintiff  might  have 
taken  issue  on  soil  and  freehold.  The  authority  referred  to  shows,  that, 
if  upon  the  pleadings  the  freehold  may  come  in  issue,  the  county  court 
must  stay  its  hand.]  In  Cannon  v.  Smalwood,  the  result  would  necessa- 
rily bring  a  charge  upon  the  land :  but  here  it  could  not.  [Maule,  J. 
This  is  very  analogous  to  the  case  of  a  prohibition  to  the  ecclesiastical 
court.]  That  is  granted  only  where  the  freehold  is  actually  in  issue. 
[Tindal,  C.  J.  Where  it  may  come  in  issue.]  It  cannot  be  said  that 
the  inferior  jurisdiction  in  this  case  could  by  possibility  be  dealing  with 
the  freehold. 

Mien,  Serjt.,  was  heard  in  reply. 

Tindal,  C.  J.  I  think  our  judgment  must  be  for  the  plaintiff  in  error. 
The  case  of  Cannon  v.  Smalwood,  which  has  been  brought  before  us, 
seems  to  me  to  be  as  nearly  as  possible  in  point  with  the  present.  There, 
the  title  to  the  freehold  was  not  directly  brought  in  issue.  So,  here,  no 
issue  is  taken  upon  the  allegation  of  soil  and  freehold  in  the  mayor,  alder- 
men, and  citizens  of  York,  but  the  issue  is  upon  the  collateral  point  whether 
the  defendant  below  was  bailiff  of  the  mayor,  &c,  and  took  the  cattle  as 
•2481  sucn  b^hfl*  I  therefore  *think  that  case  is  a  distinct  authority  to 
show  that  the  county  court  has  lost  its  jurisdiction  in  the  matter, 
and  that  the  plaintiff  below  should  have  proceeded  by  the  queen's  writ 
of  replegiare  facias.  Lord  Coke's  commentary  on  the  statute  of  Glou- 
cester, c.  8,(a)  is  strongly  corroborative  of  the  correctness  of  this  conclu- 
sion. Speaking  of  the  jurisdiction  of  the  sheriff  in  his  county  court,  he 
says:  "Neither  shall  he  hold  plea  of  trespass  for  taking  away  of  charters 
concerning  inheritance  of  freehold,  for,  it  is  a  maxim  in  law,  *quod  pla- 
cita  concernenV  chart1,  seu  script1  liberum  tenementum  tangentia,  in  aliquibus 
curiis  qua  recordum  non  habent  secundum  legem  et  consuetudinem  regni 
Anglite,  sine  brevi  regis  placitari  non  debent:111  that  is,  that  he  shall  not 
hold  plea  of  trespass  for  taking  away  charters  of  inheritance,  because  it 
concerns  the  freehold. (6)  For  these  reasons,  I  think  the  judgment  of  the 
court  below  was  erroneous,  and  must  be  reversed. 

Coltman,  J.  I  do  not  think  the  present  case  can  be  successfully  dis- 
tinguished from  Cannon  v.  Smalwood.  The  case  suggested,  of  a  prohi- 
bition to  the  ecclesiastical  court,  also  appears  to  me  to  be  very  analogous. 

Maule,  J.  I  am  also  of  opinion  that  the  judgment  of  the  county  court 
must  be  reversed.  If  the  cognisance  had  been  demurred  to,  I  think  it 
would  have  been  extremely  difficult  to  say  that  the  county  court  was  not 

(a)  2  Inst.  310,  311. 

(6)  An  action  of  drtinve  of  charters  savours  of  the  realty,  rind  can  properly  be  brought 
only  in  this  court  F.  N.  B.  47,  B.  No  objection  to  the  jurisdiction  of  the  court  of  Exchequer 
appcurs,  however,  to  have  been  taken  in  Steadman  v.  Hockky,  15  M.  &  W.  503. 
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ousted  of  its  jurisdiction.  That  in  effect  is  this  case  ;  for,  on  demurrer, 
the  freehold  in  the  mayor,  aldermen,  and  citizens  of  York,  would  have 
been  admitted ;  and  the  effect  would  have  been  that  the  inferior  court 
would  *have  had  to  deal  with  a  matter  with  which  they  are  not  r»OAQ 
competent  to  deal.  So,  here,  upon  the  issue  taken,  soil  and  free  *■ 
hold  in  the  mayor,  aldermen,  and  citizens  of  York  is  admitted. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  case  of  Cannon  v. 
Smalwood  is  rather  startling  at  first  sight.  But  the  passage  cited  by  my 
lord,  from  2  Inst.,  shows  that  it  is  based  on  principle.  And  that  case  is 
a  distinct  authority  that  here  the  jurisdiction  of  the  county  court  was  at 
an  end  the  moment  the  title  to  the  freehold  was  pleaded. 

Judgment  reversed. 


TEMPEST  and  Another  v.  KILNER.    June  4. 

A  contract  for  the  sale  of  u  shares''  in  a  projected  railway,  is  not  within  the  statute  of  frauds. 

Such  a  contract  is  satisfied  by  a  tender  of  a  "letter  of  allotment,"  whero  from  the  circum- 
stances it  may  be  inferred  that  the  parties  dealt  upon  the  footing  of  such  document  being 
equivalent  to  scrip:  and,  consequently,  there  may  be  a  complete  breach  of  such  a  contract 
before  the  actual  existence  of  any  "scrip"  or  "shares"  properly  so  called. 

Jlil'l,  that  the  vendee  of  shares  in  a  projected  railway,  under  a  contrnct  to  bo  completed  at 
a  future  day,  may  recover,  as  damages  for  the  non-delivery,  the  difference  between  the 
price  agreed  on  and  the  market-price  of  the  day  on  which  the  sale  should  have  been  com- 
pleted ;  but  thnt  he  is  not  entitled  to  damages  in  respect  of  a  further  advance  of  price 
taking  place  afterwards  at  the  time  of  the  actual  issuing  of  the  scrip.(a) 

Assumpsit.  The  declaration  stated,  that,  on  the  18th  of  July,  1844, 
the  plaintiffs,  at  the  request  of  the  defendant,  bargained  and  agreed  to  buy 
of  the  defendant,  and  the  defendant  then  bargained  and  agreed  to  sell  to 
the  plaintiffs,  a  certain  interest  or  share  of  him,  the  defendant,  in  a  certain 
company  or  partnership  undertaking,  for  constructing  a  railway  from  the 
parish  of  Ashton-under-Lyne,  near  Manchester,  in  the  county  of  Lancaster, 
to  the  parish  of  Kirkheaton,  near  Huddersfield,  in  the  county  of  York,  to 
wit,  100  shares  in  the  said  company  or  partnership  undertaking,  at  a  cer- 
tain price  in  that  behalf,  to  wit,  15*.  premium,  for  each  and  every  share, 
that  is  to  say,  155.  for  each  and  every  share,  in  addition  to  such  sum  or 
sums  as  at  the  time  of  the  transfer  by  the  defendant  to  the  plaintiffs, 
should  have  *been  paid  to  the  said  company  or  partnership  in  re-  ,550 
spect  of  the  said  shares  and  each  of  them ;  that,  on,  &c.,  last  *• 
aforesaid,  in  consideration  thereof,  and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  then  promised  the  defendant  to  accept,  within  a  reason  • 
abfe  time,  a  transfer  of  the  said  interest  or  shares,  and  to  pay  for  the  same 
at  the  rate  or  price  aforesaid,  the  defendant  then  promised  the  plaintiffs, 
a  reasonable  time,  to  transfer  the  said  interest  or  shares  to  them  the 


(a)  Vide  tamen  Shepherd  v.  Johnson,  2  East,  21  lj  MiJrihw\.  Lord  Seaforth,  5  Taunt  257; 
Vaughan  v.  Wood,  1  Mylne  &  Keene,  403. 
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plaintiffs ;  that,  although  a  reasonable  time  for  the  said  transfer  of  the  said 
interest  or  shares  had  long  elapsed  before  the  commencement  of  the  suit, 
and  the  defendant,  long  before  the  commencement  of  the  suit,  and  after 
a  reasonable  time  from  the  making  of  the  said  agreement  and  promise 
had  elapsed,  could  and  might  and  ought  to  have  transferred  the  same  to 
the  plaintiffs,  upon  payment  of  the  price  thereof  after  the  rate  aforesaid ; 
and  although  the  plaintiffs  had  always,  from  the  said  time  of  the  making 
of  the  said  agreement  and  promise,  been  ready  and  willing  to  accept  the 
transfer  of  the  said  interest  and  shares  of  him  the  defendant,  and  to  pay 
for  the  same  at  and  after  the  rate  in  that  behalf  aforesaid, — whereof  the 
defendant,  during  all  the  time  aforesaid,  had  notice, — and  although  the 
plaintiffs,  after  the  lapse  of  a  reasonable  time  for  the  transfer  of  the  said 
interest  or  shares  of  the  defendant,  to  wit,  on  the  1st  of  November,  1844, 
requested  the  defendant  to  transfer  the  said  interest  or  shares  to  them  the 
plaintiffs,  and  then  tendered  and  offered  to  pay  for  the  same  at  and  after 
the  rate  in  that  behalf  aforesaid :  yet  the  defendant  did  not  nor  would, 
when  so  requested  as  aforesaid,  transfer,  and  had  not  up  to  that  time 
transferred,  to  the  plaintiffs  the  said  interest  or  shares  of  him,  the  defend- 
ant, in  the  said  company  or  partnership  undertaking,  but  had  neglected 
and  refused  so  to  do ;  and  that,  by  reason  thereof,  the  plaintiffs  had  lost 
*2511  ^vers  J?™*  gains  and  profits  which  *might,  and  otherwise  would, 
have  accrued  to  them  from  the  transfer  of  the  said  interest  or  shares 
to  them  as  aforesaid,  &c. 

The  defendant  pleaded — first,  non  assumpsit ;  secondly,  that  the  plaintiffs 
were  not  always,  from  the  time  of  the  making  of  the  agreement  and  pro- 
mise, ready  and  willing  to  accept  the  transfer  of  the  said  interest  and 
shares  of  him  the  defendant,  and  to  pay  for  the  same  at  and  after  the  rate 
in  the  declaration  in  that  behalf  mentioned,  modo  et  forma  ;(a)  thirdly, 
that  before  any  breach  of  the  promise,  the  plaintiffs  discharged  the  defend- 
ant from  performing  the  agreement,  &c. 

The  cause  was  tried  before  Patteson,  J.,  at  the  last  York  assizes,  when 
the  facts  appeared  to  be  as  follow : — On  the  18th  of  July,  1844,  the  defend- 
ant contracted  to  sell  to  the  plaintiffs  100  shares  in  a  projected  railway,  to 
be  called  The  Huddersfield  and  Manchester  Railway,  at  a  premium  of 
lbs.  per  share.  At  the  time  of  the  contract  the  defendant  had  only  a  let- 
ter of  allotment,  entitling  him  to  become  a  shareholder;  there  being  no 
shares  or  scrip  then  in  existence.  On  the  12th  of  August,  the  defendant 
refused  to  complete  the  contract.  Scrip  was  issued  in  October.  The  act 
incorporating  the  company  was  not  passed  until  the  21st  of  July,  1845. 

On  the  part  of  the  defendant,  it  was  objected  that  the  contract  was  void^ 
being  within  the  seventeenth  section  of  the  statute  29  Car.  2,  c.  3,  inas- 
much as  the  memorandum  of  the  bargain  did  not  disclose  the  price.  In 
answer  to  this  objection,  the  plaintiff's  counsel  referred  to  Humble  v.  MU- 

(a)  To  this  plea  there  was  a  demnrrer,  upon  which  the  plnintiflk,  in  Michaelmas  term 
last,  obtained  judgment    Vide  ante,  Vol.  11.  p.  300. 
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chell,  11  Ad.  &  E.  205,  3  P.  &.  D.  141, (a)  where  it  was  held  that  shares 
*in  a  joint-stock  banking  company  are  not  goods,  wares,  and  mer-  r*252 
chandises,  within  the  seventeenth  section  of  the  statute  of  frauds, 
nor  an  interest  in  land  within  the  fourth  section. 

It  was  then  insisted  that  the  contract  was  not  proved ;  the  contract 
declared  on  being  for  the  sale  of  shares,  whereas  the  document  produced 
(the  letter  of  allotment)  showed  that  there  were  none  at  that  time  in  exist- 
ence. To  this  it  was  answered,  that  it  did  not  lie  in  the  mouth  of  the 
defendant  to  contend  that  the  things  which  he  had  contracted  to  sell  as 
shares,  were  not  strictly  and  properly  so  called. 

A  verdict  was  found  for  the  plaintiffs,  damages  150/.,  being  the  differ- 
ence in  value  of  the  shares  betweeu  the  date  of  the  contract  and  the  day 
of  issuing  the  scrip ;  leave  being  reserved  to  the  defendant  to  move  to 
enter  a.oonsuit,  or  to  reduce  the  damages  to  25/.,  the  difference  in  value 
between  the  date  of  the  contract  and  the  12th  of  August,  when  the  defend- 
ant first  refused  to  complete  the  contract. (6) 

Byles,  Serjt.,  accordingly,  in  Easter  term  last,  obtained  a  rule  nisi. 

Talfourd,  Serjt,  (with  whom  was  Cleasby,)  now  showed  cause.  It 
was  not  competent  to  the  defendant,  who,  at  the  time  of  entering  into  the 
contract,  treated  and  dealt  with  the  letters  of  allotment  as  «'  shares,"  after- 
wards to  turn  round  and  insist  that  no  such  things  as  shares  were  then  in 
existence.  In  the  7  &  8  Vict.  c.  110,  s.  3,  the  act  for  the  registration  of 
joint-stock  companies,  the  word  «  share"  is  adopted  by  the  legislature  as 
descriptive  of  an  interest  of  this  kind.  [Madle,  J.  That  *pro-  r»253 
vision  has  reference  only  to  the  sense  in  which  particular  words 
are  used  in  that  act :  it  does  not  purport  to  give  a  general  signification  to 
the  words  themselves.  The  question  here  is,  whether  the  term  «  share" 
does  not  accurately  describe  the  article  the  one  party  intended  to  buy  and 
the  other  to  sell.]  Then,  as  to  the  damages— the  jury  have  properly 
assessed  the  amount  the  plaintiffs  are  entitled  to  recover,  provided  the 
defendant's  breach  of  contract  took  place  only  at  the  time  when  he  first 
became  enabled  to  perform  his  engagement,  by  delivering  scrip,  viz.  in 
October,  1844. 

Byles,  Serjt.,  in  support  of  the  rule,  was  not  called  upon  by  the  court. 

Tindal,  C.  J.  There  was  a  complete  breach  of  the  contract  when  the 
defendant,  on  the  12th  of  August,  declined  to  perform  it.  He  was  bound 
then  to  deliver  the  document  with  reference  to  which  the  parties  were 
dealing.  I  think  the  plaintiffs  are  not  entitled  to  damages  beyond  that 
day :  they  had  no  right  to  lie  by  until  the  concern  became  profitable. 
The  rule  must  be  made  absolute  to  reduce  the  damages  to  25/. 

Maule,  J.   I  am  of  the  same  opinion.    The  contract  was  to  be  per- 

(o)  In  Knight  v.  Barker,  16  M.  ic  W.  06,  it  was  held,  that  an  agreement  for  the  sale  of  rail- 
way scrip  was  not  exempt  from  stamp  duties,  as  a  sale  of  goods,  wares,  or  merchandise. 
And  see  Botclby  v.  Bell,  post,  284. 

(b)  Leave  was  reserved  to  die  plaintiffs  to  amend  the  declaration,  if  necessary,  by  substi- 
tuting for  «*  shares"  the  words  «  scrip,  or  representative  of  shares." 

vol.  hi.  21  o  2 
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formed  within  a  reasonable  time  from  the  18th  of  July,  by  the  delivery  of 
that  which  the  parties  at  that  time  mutually  had  in  their  contemplation.(a) 
The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 

(a)  See  MitchtU  v.  NewhaO,  15  M.  &  W.  309 ;  Lamcrt  v.  Heath,  ib.  486. 


•264]    •THATCHER  v.  Sir  RICHARD  ENGLAND,  Knt.    June  5. 

The  defendant,  who  had  been  robbed  of  jewelry,  published  an  advertisement,  headed  "30/. 
reward,"  describing  the  articles  stolen,  ami  concluding  thus : — "  The  above  sum  will  be 
paid  by  the  adjutant  of  the  41st  regiment,  on  recovery  of  the  property,  and  conviction  of  the 
offender,  or  in  proportion  to  the  amount  recovered.'' 

A.,  a  soldier,  on  the  10th  of  June,  informed  his  serjeant  that  B.  had  admitted  to  him  thnt  he 
was  the  party  who  had  committed  die  robbery,  and  the  serjeant  pave  information  at  the 
police-station.  On  the  14th,  the  plaintiff,  a  police-constable,  learning  from  one  C.  that  B. 
was  to  bo  met  with  at  a  certain  place,  went  thcro  and  apprehended  him.  The  plaintiff,  by 
his  activity  and  perseverance,  afterwards  succeeded  in  tracing  and  recovering  nearly  the 
whole  of  the  property,  and  in  procuring  evidence  to  convict  B. : — 

Held,  that  the  plaintiff  was  not,  but  (per  Tindal,  C.  J,  and  Crcsswell,  J.)  that  A.  was,  die 
party  entitled  to  the  reward. 

This  was  an  action  of  assumpsit  tried  before  Coleridge,  J.,  at  the  Kent 
summer  assizes  in  1845,  when  a  verdict  was  found  for  the  plaintiff, 
damages  25/.,  subject  to  the  opinion  of  the  court  upon  a  special  case ;  it 
being  agreed  that  the  court  should  have  the  same  powers  as  a  jury  in  draw- 
ing conclusions  from  the  facts  stated. 

The  declaration  alleged,  that,  on  the  26th  of  April,  1844,  certain  goods 
and  chattels,  the  property  of  the  defendant,  to  wit,  &c.,  &c.,  and  which 
said  goods  and  chattels  were  of  great  value,  to  wit,  of  the  value  of  200/., 
had  been  and  were  feloniously  stolen  from  the  officers'  quarters  of  the 
infantry  barracks  at  Canterbury,  in  the  county  of  Kent ;  that  thereupon 
the  defendant  caused  and  procured  a  certain  advertisement,  hand-bill,  or 
placard  to  be  printed  and  published,  headed  "  30/.  reward,"  whereby,  after 
stating  that  the  said  goods  and  chattels  had  been  so  stolen  as  aforesaid, 
the  defendant  did  promise  and  undertake  that  the  said  sum  of  30/.  should 
and  would  be  paid  by  the  adjutant  of  her  majesty's  41st  regiment,  on 
recovery  of  the  said  property  of  the  defendant,  and  conviction  of  tJie  offender, 
or  in  proportion  to  the  amount  recovered,  to  such  person  as  should  cause 
•2551  ^  ^n^er  t°  k  apprehended  and  convicted,  and  *the  said  property 
to  be  recovered :  Averment,  that  the  plaintiff*  did  cause  the  said 
offender,  to  wit,  one  William  Warren,  to  be  apprehended  for  the  said 
felony,  and  that  the  said  William  Warren  was  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  at  the  general  sessions  of  the  peace 
holden  in  the  city  and  borough  of  Canterbury,  on  the  1st  of  July,  1844, 
aforesaid,  in  due  course  of  law  tried  for  the  said  felony,  and  was,  upon 
the  said  trial,  upon  and  by  means  of  the  evidence  and  information  of  the 
plaintiff,  found  guilty  thereof,  and  duly  sentenced  to  be  punished  accord* 
ing  to  law  for  his  said  offence,  and  the  said  property  of  the  defendant  so 
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stolen  as  aforesaid  was  thereby  then  recovered  by  the  defendant :  Breach 
— that  neither  the  adjutant  of  the  said  41st  regiment,  to  wit,  one  James 
Eman,  nor  the  defendant,  had  paid  to  the  plaintiff  the  said  sum  of  30/., 
or  any  part  thereof.    There  was  also  a  count  upon  an  account  stated. 

The  defendant  pleaded— first,  non  assumpsit  to  the  first  count— secondly, 
to  the  first  count,  that  he,  the  defendant,  did  not  cause  or  procure  the 
said  advertisement,  hand-bill,  or  placard  to  be  printed  or  published,  in 
manner  and  form,  &c,  concluding  to  the  country — thirdly,  that  the  plain- 
tiff did  not  cause  the  said  offender  to  be  apprehended,  in  manner  and 
form,  &c,  concluding  to  the  country — fourthly,  that  the  plaintiff  did  not 
cause  the  said  offender  to  be  convicted,  in  manner  and  form,  &c.,  con- 
cluding to  the  country— fifthly,  that  the  said  property  was  not  recovered, 
in  manner  and  form,  &c.,  concluding  to  the  country— sixthly,  that  the 
plaintiff  did  not  cause  the  said  property  to  be  recovered  in  manner  and 
form,  &c.,  concluding  to  the  country — seventhly,  non  assumpsit  to  the 
second  count. 

Upon  each  of  these  pleas  issue  was  joined. 

The  plaintiff  is,  and  at  the  time  of  the  transaction  in  question  was,  a 
policeman  of  Canterbury ;  and  the  defendant  is,  and  at  the  said  time  was, 
the  colonel  of  *the  41st  regiment  of  infantry,  at  that  time  quartered  r*256 
at  Canterbury.  On  the  26th  of  April,  1844,  the  defendant  was  *■ 
robbed  of  certain  articles  of  jewelry  hereinafter  set  forth,  and  immediately 
gave  directions  to  one  Serjeant  Newton,  for  the  printing  and  publication 
of  the  following  advertisement  or  hand-bill. 

«  30/.  Reward. 

"  Stolen  from  the  officers'  quarters  of  the  infantry  barracks,  Canterbury, 
on  the  night  of  April  26th,  1844,  the  following  articles,  viz.  one  diamond 
ring  (four  large  diamonds) ;  one  old  family  ring  (male  portrait,  large,  set 
in  small  diamonds) ;  one  purple  topaz  large  ring,  set  in  small  diamonds ; 
one  turquois  (blue)  gold  ring;  one  French  enamel  ring;  money  to  the 
amount  of  3/. ;  one  flat  Geneva  watch,  (gold,)  with  short  gold  chain,  and 
long  hair  chain. 

"  The  above  sum  will  be  paid  by  the  adjutant  of  the  41st  regiment,  on 
recovery  of  the  property,  and  conviction  of  the  offender,  or  in  proportion  to 
the  amount  recovered." 

The  articles  were  stolen  by  William  Warren,  who  was  apprehended, 
and  was  tried  and  convicted  at  the  July  sessions  for  the  city  of  Canterbury, 
in  1844,  and  received  sentence  of  transportation  for  the  offence. 

On  the  10th  of  June,  1844,  one  Fitzgerald,  a  private  soldier,  came  to 
and  informed  Serjeant  Newton,  of  the  41st  regiment,  that  William  Warren 
had  asked  him  to  lend  him  some  money  to  enable  him  to  go  to  London, 
to  dispose  of  the  property  he  had  stolen  from  Sir  Richard  England.  Up 
to  that  time,  no  suspicion  had  attached  to  Warren.  Serjeant  Newton 
thereupon,  on  the  same  day,  gave  information  of  this  fact  to  the  superin- 
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tendent  at  the  police-station,  but  did  not  then  see  the  plaintiff.  Early  in 
•2^71  morn'n£  of  the  14th  of  June,  a  person  of  *the  name  of  Picker- 
ing gave  information  to  a  police-officer  of  the  name  of  Epps  where 
Warren  was  to  be  found:  but  Epps  did  not  arrive  in  time  to  find  him  at 
the  place  named  by  Pickering.  At  a  late  hour  on  the  same  day,  the  plain- 
tiff received  information  that  Warren  was  at  a  certain  public-house  in 
Canterbury,  and  immediately  proceeded  thither,  taking  with  him  two  other 
policemen  as  his  assistants.  These  parties  finding  Warren  at  a  certain 
other  public-house  in  Canterbury,  seized  him ;  and,  after  much  resistance, 
the  plaintiff  searched  him,  and  took  from  him  the  diamond  ring  and  the 
old  family  ring  mentioned  in  the  above  advertisement,  together  with  two 
pawnbrokers'  duplicates,  relating,  the  one,  to  the  Geneva  watch,  the 
other,  to  the  purple  topaz  ring,  both  also  mentioned  in  the  advertisement. 
The  plaintiff  immediately  apprehended  Warren,  took  him  to  the  station- 
house,  and  gave  him  in  charge ;  and,  on  the  following  day,  gave  informa- 
tion of  the  above  facts  to  the  magistrates  of  Canterbury,  and  applied  to 
them  for  a  remand  of  the  prisoner  to  the  20th  of  June,  to  enable  him,  the 
plaintiff,  to  go  to  London,  and  trace  the  stolen  property  mentioned  in  the 
pawnbrokers'  duplicates.  The  plaintiff  then  obtained  two  summonses  for 
the  attendance  of  witnesses  at  Canterbury;  and,  on  the  20th  of  June,  again 
appeared  before  the  said  magistrates,  having  brought  with  him  from  Lon- 
don a  pawnbroker,  who  produced  before  the  magistrates  the  said  purple 
topaz  large  ring,  and  also  the  foreman  of  another  pawnbroker,  who  pro- 
duced the  flat  Geneva  watch  and  gold  key  mentioned  in  the  other  dupli- 
cate. The  plaintiff  also  produced  the  old  family  ring,  and  the  diamond 
ring.  The  pawnbroker  and  the  foreman  then  respectively  identified 
William  Warren  as  the  person  who  had  pledged  the  topaz  ring  and  watch 
with  them  on  the  10th  of  June :  and  the  articles  in  question  were  all  iden- 
**>581  *^ec*  ^  ^e  defendant  as  being  his  property,  and  as  having  been 
stolen  from  him  on  the  previous  26th  of  April. 
The  plaintiff  incurred  much  trouble  and  expense  in  bringing  together 
the  witnesses  for  the  prosecution.  The  plaintiff,  and  witnesses  by  his 
direction,  appeared  and  gave  their  evidence,  at  the  trial,  to  the  effect 
above  stated.  It  formed  no  part  of  the  ordinary  duty  of  the  plaintiff  as  a 
policeman,  to  make  a  journey  to  London  in  search  of  evidence  against 
Warren.  All  the  property  stolen  from  the  defendant  was  recovered  and 
restored  to  him,  with  the  exception  of  the  turquois  (blue)  gold  ring,  money 
to  the  amount  of  3/.,  the  short  gold  chain,  and  the  long  hair  chain,  men- 
tioned in  the  advertisement.  The  value  of  the  property  so  recovered  and 
restored,  was  85/.  15*.,  and  that  of  the  articles  not  recovered  amounted 
to  about  9/. 

The  adjutant  mentioned  in  the  advertisement,  one  James  Eman,  by  the 
direction  of  the  defendant,  refused  to  pay  the  plaintiff  the  sum  of  30/. 

The  jury,  in  answer  to  two  questions  of  the  learned  judge,  found  spe- 
cially—first,  that  the  plaintiff  did  not  give  the  first  information  as  to  the 
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party  committing  the  robbery — secondly,  that  the  plaintiff  was  most  active 
and  mainly  instrumental  in  procuring  the  recovery  of  the  property,  and 
the  conviction  of  Warren;  and  they  found  a  verdict  for  the  plaintiff, 
damages  25/. 

The  question  for  the  opinion  of  the  court  is,  whether  the  plaintiff  is  en- 
titled to  recover  all  or  any,  and  if  any,  then  what,  part  of  the  sum  of  30/. 
And  the  court  is  to  direct  on  what  issues,  aud  for  which  party,  the  verdict 
is  to  be  entered,  or,  if  necessary,  to  direct  a  nolle  prosequi,  or  a  nonsuit, 
to  be  entered.  And,  as  the  whole  of  the  declaration  and  pleas  are  not 
literally  stated  in  the  case,  either  party  is  to  be  at  liberty  to  refer  to  them 
at  length. 

*Shee}  Serjt.,  (with  whom  was  Home,)  for  the  plaintifT(a)  The  [*259 
question  is,  whether  the  circumstance  of  *the  plaintiff's  not  having  r»260 
given  the  first  information  as  to  the  party  who  committed  the 
robbery, — though  he  is  found  to  have  been  active,  and  mainly  instru- 
mental, in  procuring  the  recovery  of  the  property  and  the  conviction  of 
the  offender, — disentitles  him  to  claim  the  reward.  In  Williams  v.  Car- 
wardine,  4  B.  &  Ad.  621,  1N.&M.  418,  5  C.  &  P.  566,  it  was  held  that 

(a)  The  points  marked  for  argument  were  as  follow; — 

For  the  plaintiff— "That,  according  to  the  true  construction  of  the  defendant's  promise,  the 
latter  became  bound  to  pay  the  sum  of  30/.  to  any  person  through  whose  evidence  and  in- 
formation, and  by  whoso  means  and  activity,  the  property  stolen  should  be  substantially  re- 
covered, and  the  offender  convicted — that,  if  part  only  of  the  property  should  be  recovered, 
and  the  offender  convicted,  then  the  defendant  became  bound  to  pay  to  any  person  through 
whose  evidence  and  information,  and  by  whose  means  and  activity,  such  part  should  be  re- 
covered, and  the  offender  convicted,  a  portion  of  the  said  sum  of  30/.,  bearing  such  propor- 
tion to  die  entire  sum  of  30/.  as  the  value  of  the  property  recovered  might  bear  to  die  value 
of  the  whole  property  stolen— that  the  plaintiff  having  been  most  active,  and  mainly  instru- 
mental, by  his  evidence  and  information,  in  recovering  substantially  the  whole  of  the  property, 
and  procuring  the  conviction  of  Warren,  was  entitled  to  the  whole  sum  of  30/.,  or,  at  the  least, 
to  a  part  Uiereof,  although  he  was  not  the  party  who  gave  the  firtt  information — diat  die  fact, 
as  to  who  gave  the  first  information,  was  only  material  as  one  ingredient  in  the  inquiry  ft*  to 
who  procured  die  recovery  of  the  property,  and  the  conviction  of  Warren — that,  under  tho 
terms  of  die  defendant's  promise,  Fitzgerald  was  not  entided  to  the  reward  qf  30/.,  or  any 
part  thereof— and  that  the  plaintiff  was  entitled,  upon  tho  {acts  stated  in  the  case,  and  found 
by  the  jury,  to  have  the  verdict  entered  for  him  upon  all  the  issues." 

For  the  defendant — "That  the  plaintiff  was  not  entitled  to  recover  the  whole  or  any  part 
of  die  reward  offered  by  the  defendant,  because  the  facts  stated  and  found  on  the  case,  did 
not  bring  the  plaintiff  within  the  terms  or  tho  legal  effect  of  the  advertisement — that  die  flrst 
count  of  the  declaration  ascribed  a  different  effect  to  the  advertisement  than  was  consistent 
with  its  proper  and  legal  construction — that,  if  the  plaintiff's  construction  of  the  advertisement 
were  adopted,  several  other  persons  might  sue  die  defendant  for  a  part  of  the  reward,  accord- 
ing to  tho  value  of  the  property  recovered  through  dieir  agency — that,  as  it  was  admitted  in 
the  case,  and  expressly  found  by  the  jury,  that  the  plaintiff  was  not  the  party  who  gave  the 
first  information  which  led  to  the  conviction  of  Warren,  the  plaintiff  was  not  the  person 
entitled  to  sue — that,  as  there  was  a  distinct  traverse,  in  die  fifth  plea,  of  the  allegation  in  tho 
first  count,  that  the  whole  property  was  recovered,  when  in  fact  only  part  was  recovered,  the 
defendant  was  entided  to  tho  judgment  of  the  court — that,  if  the  plaintiff  was  entitled  to 
recover  any  portion  of  the  reward,  he  should  have  alleged  that  part  only  of  die  property  was 
recovered,  and  diat  he  sought  to  recover  only  a  proportion  of  the  30/.,  and  not  the  whole  of 
that  sum — that  the  recovery  of  the  whole  of  the  property  was  a  condition  precedent  to  the 
plaintiff's,  or  any  other  party's,  right  to  sue  for  the  reward,  or  any  part  of  it — diat,  if  any 
party  was  entitled  to  the  reward,  Fitzgerald  was  tho  individual  in  whom  the  right  vested, 
and  who  ought  to  have  sued — and  that,  from  the  uncertain  and  ambiguous  terms  of  the  ad- 
vertisement, no  liability  attached  to  tho  defendant." 
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a  reward  offered  by  a  hand-bill  to  a  person  who  shall  disclose  facts  lead* 
ing  to  a  conviction  for  a  felony,  may  be  claimed  by  a  person  who,  having 
notice  of  the  hand-bill,  makes  a  disclosure  leading  to  the  conviction  of 
the  felon,  though  solely  influenced  by  motives  of  revenge  against  him. 
In  Lancaster  v.  Walsh,  4  M.  &  W.  16,  a  party  who  had  been  robbed  of 
bank-notes  put  forth  a  hand-bill,  wherein  it  was  stated,  that  « whosoever 
would  give  information,  whereby  the  same  might  be  traced,  should,  on 
conviction  of  the  parties,  receive  a  reward  of  20/. ;"  and  it  was  held  that 
the  only  person  entitled  to  the  reward,  was  he  who  first  gave  information 
by  which  the  notes  were  traced  to  the  robbers,  so  as  to  insure  their  con- 
viction: In  England  v.  Davidson,  11  Ad.  &  E.  856,  3  P.  &  D.  694,  the 
defendant  ofTered  a  reward  to  whoever  could  give  such  information  as 
would  lead  to  the  conviction  of  a  felon :  the  plaintiff*,  who  was  a  constable 
and  police-officer  of  the  district  where  the  felony  was  committed,  gave 
such  information :  and  it  was  held,  on  demurrer,  that  the  plaintiff's  having 
*2611    &*ven  information,  was  a  good  consideration  for  a  ^promise  made 

by  the  defendant  to  pay  the  reward.  In  Smith  v  Moore,  ante, 
Vol.  I.,  p.  438,  the  defendants,  by  public  advertisement,  offered  a  reward 
of  201.  to  any  person  who  would  give  such  information  as  should  lead  to 
the  apprehension  and  conviction  of  the  party  or  parties  who  had  broken 
into,  robbed,  and  set  fire  to  their  premises.  One  B.,  whom  the  plaintiff 
(a  police-constable)  had  taken  into  custody  on  suspicion  of  being  concerned 
in  the  offence,  offered  to  make  certain  disclosures,  if  furnished  with  some- 
thing to  eat  and  drink.  The  plaintiff  communicated  this  offer  to  a  sub- 
inspector  of  police,  who  took  B.  to  a  public-house,  and  gave  him  refresh- 
ment ;  whereupon  B.  made  a  voluntary  confession,  which  resulted  in  his 
conviction  and  transportation  for  the  crime  in  question.  And  it  was  held 
that  the  plaintiff  was  entitled  to  the  reward.  In  all  these  cases,  it  is  to  be 
observed  that  the  reward  was  offered  to  a  certain  person.  Here,  however, 
there  is  no  distinct  specification  of  the  party  with  whom  the  advertiser 
contracts.  Nothing  is  said  about  information.  The  substance  of  the 
contract  is,  that  the  promised  reward  will  be  paid  to  the  party  by  whose 
means  the  stolen  property  is  recovered  and  the  offender  convicted. 
[Maule,  J.  To  the  exclusion  of  the  person  who  gives  the  information 
that  leads  to  that  result  ?]  Yes.  All  that  the  advertiser  had  in  view,  was, 
the  recovery  of  the  property,  and  the  conviction  of  the  offender.  The 
person  whose  exertions  produced  those  results,  was  the  person  with  whom 
the  advertiser  contracted.  [Tindal,  C.  J.  Had  Fitzgerald,  the  man  who 
gave  the  information  to  Serjeant  Newton,  no  claim  to  the  reward  ?]  Clearly 
not.  What  he  said  and  did  resulted  in  nothing.  Pickering's  information 
was  equally  fruitless.  [Cresswfxl,  J.  In  apprehending  Warren,  the 
•2621    P^tifl"  did  no  more  than  his  duty.    The  journey  to  *London 

certainly  was  more  than  could  be  required  of  him.  But  still,  the 
question  is,  whether  that  brings  him  within  the  terras  of  the  advertisement.] 
The  plaintiff,  by  his  exertions  alone,  brought  about  the  recovery  of  the 
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property,  and  the  conviction  of  the  offender ;  and,  unless  the  advertise- 
ment amounts  to  a  mere  honorary  engagement,  he  is  clearly  entitled  to 
recover. 

Channel!,  Serjt.,  (with  whom  was  Petersdoiff,)  for  the  defendant,  was 
not  called  upon. 

Tindal,  C.  J.  It  is  very  unfortunate  that  this  advertisement  was  not 
penned  with  more  accuracy  and  certainty ;  for,  its  ambiguity  has  led  to 
much  useless  expense.  The  only  question,  however,  for  us  is,  who  is  the 
person  to  whom  the  reward  is  properly  payable.  The  advertisement,  after 
describing  the  articles  stolen,  prefacing  it  with  "30/.  reward,"  says: 
*«  The  above  sum  will  be  paid  by  the  adjutant  of  the  41st  regiment,  on 
recovery  of  the  property,  and  conviction  of  the  offender,  or  in  proportion 
to  the  amount  recovered."  It  is  altogether  silent  as  to  the  person  to  whom 
the  money  is  to  be  paid.  What,  then,  is  the  proper  construction  of  the 
advertisement  ?  and  who  is  the  party  legally  entitled  to  the  reward  ?  It 
appears  to  me  that  the  money  is  to  be  paid  to  the  person  who  was  the 
original  and  meritorious  cause  of  the  recovery  of  the  property  and  the 
conviction  of  the  offender ;  that  is,  to  the  person  who  first  communicated 
the  information  that  ultimately  led  to  both.  Upon  the  statement  submitted 
to  us,  and  the  finding  of  the  jury  thereon,  the  present  plaintiff  is  not  that 
party.  He  did  nothing  until  the  14th  of  June.  Fitzgerald  had  previously, 
viz.  on  the  10th  of  June,  communicated  to  Serjeant  Newton  that  Warren 
was  the  culprit ;  and  Serjeant  Newton  on  the  same  day  gave  information 
at  the  police-station.  On  *ihe  14th,  a  person  named  Pickering  r«263 
informed  Epps,  a  police-officer,  that  Warren  was  to  be  met  with  ^ 
at  a  certain  place ;  but  he  was  not  taken  at  that  time.  At  a  later  hour  on 
the  same  day,  the  plaintiff,  in  consequence  of  information  received  by  him, 
proceeded  to  a  public-house  in  Canterbury  where  Warren  was,  and  took 
him  into  custody.  The  plaintiff  thus  succeeded  in  recovering  a  portion 
of  the  property ;  and  he  afterwards  did  good  service  in  tracing  and  reco- 
vering almost  the  whole  of  it,  and  in  procuring  Warren  to  be  convicted. 
But  clearly  he  is  not  the  party  who  first  gave  the  information  which  pro- 
duced that  result.  Nor  is  Pickering.  Had  it  not  been  for  the  communi- 
cation made  by  Fitzgerald,  neither  the  one  nor  the  other  would  have  been 
at  all  contributory  to  such  recovery  and  conviction.  The  clue  once  found, 
the  plaintiff,  in  apprehending  Warren,  did  no  more  than  his  ordinary  duty, 
and  what  any  other  constable  would  have  done  on  the  like  information. 
I  therefore  think  a  nonsuit  must  be  entered. 

Coltman,  J.  It  seems  to  me  that  we  ought  to  construe  engagements 
of  this  sort  strictly  as  legal,  and  not  as  mere  honorary  engagements. 
The  question  here  is,  who  is  the  person  entitled  to  sue  for  this  reward  ? 
The  plaintiff  must,  to  maintain  this  action,  show  that  he  is  solely  entitled. 
Upon  the  facts  presented  to  us,  I  think  it  is  impossible  to  come  to  that 
conclusion.  The  plaintiff  has  not,  as  it  seems  to  me,  so  good  a  claim  as 
Fitzgerald.    Possibly,  an  action  might  have  been  maintained  by  the  two. 
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Maule,  J.  The  facts  stated  do  not  support  the  contract  alleged  in  the 
declaration.  Advertisements  of  this  sort  generally  specify  the  person  to 
'whom  the  reward  is  to  be  paid ;  and  thence  arises  a  legal  obligation  to 
•2fi41  Pay  *'*e  money'  ^e  omission  disables  me  in  this  *case  from 
finding  out,  with  any  reasonable  certainty,  with  whom  the  con- 
tract is  made.  The  inference  I  should  be  inclined  to  draw,  is,  that  the 
advertiser  intended  that  the  reward  should  be  paid  among  such  persons  as 
should  give  information  and  assistance  in  the  recovery  of  the  property, 
and  the  conviction  of  the  offender,  in  proportion  to  the  importance  and 
value  of  their  respective  services.  It  is  difficult  to  put  a  value  on  infor- 
mation :  it  is  not  like  work  and  labour,  which  has  been  accepted,  and  is 
to  be  paid  for  on  a  quantum  meruit.  The  difficulty  the  defendant  is 
placed  in  here  is  one  of  frequent  occurrence.  It  often  happens  that  there 
is  no  one  individual  who  gives  information  that  is  in  itself  useful ;  but 
that  several  persons  give  different  pieces  of  information,  the  whole  of 
which  combined  leads  to  the  apprehension  and  conviction  of  the  offender. 
One  man  discovers  who  he  is,  another  where  he  is  likely  to  be  met  with 
at  a  particular  time,  and  so  on.  The  advertiser  should,  in  terms,  bind 
himself  to  part  with  the  sum  offered,  leaving  it  to  be  divided  amongst  the 
persons  whose  activity  and  address  procure  the  desired  result,  in  such 
proportions  as  some  responsible  person — the  mayor,  or  the  clerk  of  the 
peace,  for  instance — should  in  his  discretion  think  fit.  There  being  here 
a  total  absence  of  statement  of  the  person  to  whom  the  reward  is  to  be 
paid,  and  the  plaintiff  having  failed  to  make  out,  even  by  inference,  that 
he  is  the  party  intended,  I  think  the  contract  is  not  correctly  described 
in  the  declaration,  and,  therefore,  that  judgment  of  nonsuit  must  be 
entered. 

Cres8Well,  J.  I  also  am  of  opinion  that  the  plaintiff  has  failed  to  make 
out  a  case  to  entitle  him  to  the  reward  claimed.  The  advertisement  is 
couched  in  extremely  loose  terms :  it  neither  specifies  the  person  to  whom, 
*2651  nor  particular  service  for  which,  the  money  is  *to  be  paid.  It 
may  well  be  doubted,  therefore,  whether  the  contract  is  properly 
described  in  the  declaration.  Assuming,  however,  that  the  contract  is 
properly  declared  on,  there  is  a  plea  that  the  plaintiff  did  not  cause  the 
offender  to  be  apprehended.  Upon  the  facts  stated,  I  think  the  plaintiff* 
did  not  cause  Warren  to  be  apprehended.  The  police  were  set  in  mo- 
tion by  the  information  of  Fitzgerald.  Fitzgerald,  therefore,  was  the 
person  who  caused  Warren  to  be  apprehended.  It  is  true,  the  plaintiff's 
was  the  hand  by  which  Warren  was  arrested ;  but  he  was  merely  acting 
as  a  peace-officer,  upon  information  originally  coming  from  Fitzgerald. 
Then,  did  the  plaintiff  cause  Warren  to  be  convicted  ?  He  gave  evidence, 
it  is  true :  so  did  the  pawnbroker.  It  cannot  be,  that  the  reward  is  pay- 
able to  all  those  who  take  a  share  in  the  transaction.  In  like  manner,  the 
plaintiff*  did  not  solely  cause  the  property  to  be  recovered.  Fitzgerald,  at 
least,  contributed  roost  materially.    The  case,  in  some  of  its  circura- 
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stances,  is  remarkably  like  that  of  Lancaster  v.  Walsh.  There,  the  adver- 
tisement was  as  follows: — "20/.  Reward.  Whereas,  on  Saturday  night 
last,  two  Bank  of  England  notes,  (describing  them,)  and  other  moneys, 
were  stolen  from  the  person  of  Mr.  R.  Walsh,  of  Halifax,  on  his  way 
home :  whoever  will  give  information  by  which  the  same  may  be  traced, 
shall,  on  conviction  of  the  parties,  receive  the  above  reward  on  application 
to  the  said  R.  Walsh. "  It  appeared  that  one  Brigg,  the  deputy  consta- 
ble of  Bradford,  had,  on  the  1st  of  August,  received  information  from  one 
Clark,  that  one  Dyson  had  confessed  to  him  that  he  was  a  party  to  the 
robbery.  Before  Clark's  communication  to  Brigg,  one  Illingworth,  the 
constable  of  Wakefield,  had  discovered  that  the  stolen  notes  had  been 
cashed  at  the  Wakefield  bank,  and  had  taken  into  custody  the  parties 
who  presented  them  for  payment,  who,  however,  were  not  the  actual  rob 
bers.  On  the  *4th  of  August,  the  plaintiff*  gave  the  defendant  in-  r»266 
formation  of  Dyson  being  a  party  to  the  robbery.  On  the  5th, 
Brigg  verbally  communicated  to  Illingworth  the  information  he  had 
received  ;  and,  on  the  14th,  Dyson,  who  had  absconded  in  the  mean  time, 
was  apprehended  by  Brigg,  and  was  arraigned  for  the  robbery  at  the  next 
York  assizes,  when  he  pleaded  guilty.  Upon  this  evidence,  Patteson,  J., 
left  it  to  the  jury  to  say  whether  any  information  had  been  given,  previously 
to  that  given  by  the  plaintiff,  which  could  lead  to  the  tracing  of  the  notes  to 
the  party  who  stole  them  ;  expressing  his  opinion  that  the  person  entitled 
to  the  reward,  was  he  who  gave  information,  whereby  the  property  was 
traced  to  the  offenders,  not  he  who  merely  traced  where  it  was.  The 
jury  having  found  for  the  defendant,  the  court  refused  to  disturb  their 
verdict ;  holding  the  direction  correct. 

I  think  no  reflection  can  fairly  be  made  on  Colonel  England  for  not 
submitting  to  the  claim  of  this  plaintiff.  Judgment  of  nonsuit. 


COOPER  v.  SHEPHERD.    June  6. 

A  recovery  in  trover  vests  the  property  in  the  chattel  in  the  defendant  as  against  the  plaintiff. 

In  trover  by  A.  against  R  for  a  bedstead,  B.  pleaded  a  former  recovery  by  A.  in  trover  for  the 
same  identical  bedstead  against  C. :  averring  that  the  conversion  by  C.  for  which  that  ac- 
tion was  brought,  was  a  conversion  not  later  in  point  of  time  than  the  conversion  men- 
tioned in  the  declaration  against  B„  and  that  before  the  conversion  in  Unit  declaration 
mentioned,  C,  being  possessed  of  the  bedstead,  sold  it  to  B.,  who  paid  liim  for  the  same, 
and  received  it  under  sue h  sale,  and  that  the  taking  under  such  sale  was  the  conversion 
complained  of  in  the  declaration  against  B. : — Held,  that  this  plea  was  a  good  answer  to  the 
action. 

Trover,  for  a  bedstead,  one  hundred  pieces  of  wood,  and  one  hundred 
pieces  of  iron. 

Pleas — first,  not  guilty — secondly,  not  possessed — thirdly,  as  to  so 
much  of  the  declaration  as  related  *to  the  bedstead  therein  men-  r»£67 
tkmed,  that  the  plaintiff  long  before  the  commencement  of  the 

▼ol.  in.  22  P 
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suit,  to  wit,  on,  &c,  in  the  court  of  our  lady  the  queen  of  the  Bench  of 
Westminster,  before,  &c,  impleaded  one  Benjamin  YVillomatt  in  an  ac- 
tion of  trover,  for  converting,  to  wit,  on  the  day  and  year  in  the  declara- 
tion in  that  action  mentioned,  that  is  to  say,  on  the  4th  of  July,  1844, 
among  other  goods  and  chattels  in  the  declaration  in  that  action  men- 
tioned, the  same  identical  bedstead  in  the  declaration  in  this  action  and 
in  the  introductory  part  of  this  plea  above  mentioned  ;  that  such  proceed- 
ings were  thereupon  had  in  the  said  court  in  that  action,  that,  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c,  the  plaintiff, 
by  the  consideration  and  judgment  of  the  said  court,  recovered  in  the  said 
action  against  Willomatt  75/.  for  his  damages  which  he  had  sustained  on 
occasion  of  the  converting  by  Willomatt  of  the  said  bedstead,  and  of  the 
other  goods  and  chattels  in  the  declaration  in  that  action  mentioned  ;  and 
also  126/.  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended  ;  whereof  Willomatt  was  convicted ;  as  by  the  record  and  pro- 
ceedings thereof,  still  remaining  in  the  said  court  of  our  lady  the  queen 
of  the  Bench  aforesaid,  at  Westminster  aforesaid,  more  fully  and  at  large 
appeared;  that,  after  the  recovery  of  the  said  judgment  against  Willomatt  as 
aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c,  Wil- 
lomatt fully  paid  and  satisfied  to  the  plaintiff  the  said  several  sums  of  75/. 
and  126/.,  in  form  aforesaid  recovered  against  him,  and  the  plaintiff  then 
took  and  received  the  same  of  and  from  Willomatt  in  full  satisfaction  of  the 
said  judgment;  that  the  said  damages,  so  far  as  the  same  were  estimated, 
assessed,  recovered,  paid,  and  received  as  aforesaid  in  respect  of  the  said 
bedstead,  were  estimated  and  assessed,  and  were  recovered  and  paid  and 
received  as  aforesaid,  as  and  for,  and  in  respect  of,  and  as  the  full  value  of, 
*2fifil  sa*^  bedstead,  and  not  'otherwise,  and  were  and  amounted  in 
fact  to  the  full  value  of  the  said  bedstead  ;  that  the  said  conver- 
sion of  the  said  bedstead  by  Willomatt,  for  which  the  said  action  against 
Willomatt  was  brought,  and  in  respect  of  which  the  said  damages  were 
estimated,  assessed,  recovered,  and  paid  and  received  as  aforesaid,  was  a 
conversion  not  later  in  point  of  time  than  the  conversion  above  complained 
of  against  the  defendant ;  that,  just  before  and  at  the  time  of  the  conver- 
sion of  the  said  bedstead  by  the  defendant  above  complained  of  against 
him,  the  said  bedstead  being  then  in  the  possession  of  Willomatt,  he  Wil- 
lomatt, to  wit,  on  the  day  and  year  above  mentioned,  sold  and  delivered 
the  same  to  the  defendant  at  and  for  a  certain  reasonable  price  in  that 
behalf,  to  wit,  the  sum  of  10/.,  and  the  defendant  then  paid  to  Willomatt, 
who  then  accepted  and  received  of  and  from  him,  the  defendant,  a  large 
sum  of  money,  to  wit,  10/.,  as  and  for,  and  in  full  satisfaction  and  dis- 
charge of,  the  said  price  of  the  said  bedstead  as  last  aforesaid,  and  the 
defendant  then  had  and  took  and  received  the  said  bedstead  of  and  from 
Willomatt  to  and  for  his  the  defendant's  own  use,  and  as  and  for  his  own, 
under  and  by  virtue  of  such  sale  and  delivery  as  aforesaid  ;  and  that  the 
having,  taking,  and  receiving  of  the  same  by  the  defendant  a*  aforesaid 
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was  the  same  conversion  of  the  said  bedstead  as  was  above  complained 
against  him,  the  defendant — verification. 

Special  demurrer,  assigning  for  causes — that  it  does  not  appear  in  or 
by  the  plea  that  the  judgment  recovered  against  Willomatt,  and  the  pay- 
ment and  satisfaction  to  the  plaintiff  of  the  damages  recovered  by  him, 
has  any  application  to  the  cause  of  action  and  conversion  to  which  the 
plea  is  pleaded — that  it  does  not  appear  in  or  by  the  plea,  that  the  con- 
version by  Willomatt,  in  respect  of  which  the  plaintiff  recovered  against 
him  as  therein  mentioned,  was  after  the  plaintiff  was  possessed  of  the  said 
bedstead  as  in  the  declaration  mentioned,  or  "that  the  plaintiff  was  r»269 
not  lawfully  possessed  of  the  said  bedstead  between  the  time  of 
the  said  conversion  by  Willomatt  and  the  said  conversion  by  the  defend- 
ant, or  that  Willomatt  was  possessed  of  and  held  the  said  bedstead  under 
and  by  force  of  the  said  conversion  by  him  at  the  time  when  he  sold  the 
same  to  the  defendant — that  a  recovery  against  Willomatt  of  damages  for 
one  conversion  of  the  said  bedstead,  was  no  reason  or  cause  in  law  why 
the  plaintiff  should  not  recover  damages  against  the  defendant  for  another 
and  different  conversion  of  the  same  bedstead,  the  same  being  the  plain- 
tiff's property  at  the  time  of  the  last-mentioned  conversion ;  and  that  the 
defendant,  by  not  denying,  admitted  that  the  said  bedstead  was  the  pro- 
perty of  the  plaintiff  at  the  time  of  the  conversion  thereof  by  him — that 
the  plea  argumentatively  and  by  inference  denies  that  the  plaintiff  was 
lawfully  possessed  of  the  said  bedstead,  as  alleged  in  the  declaration,  and 
gives  the  plaintiff  no  colour  to  maintain  his  action  against  the  defendant 
in  respect  of  the  said  bedstead — that  the  plea  concludes  with  a  verifica- 
tion, instead  of  to  the  country — and  that  it  does  not  appear  in  or  by  the 
plea,  that  the  recovery  against  Willomatt  was  before  the  said  conversion 
by  the  defendant,  or  that  the  said  payment  by  Willomatt  was  before  the 
said  conversion  by  the  defendant. 

Joinder  in  demurrer. 

Bowling  y  Serjt.,  in  support  of  the  demurrer,  submitted  that  the  plea  was 
bad,  inasmuch  as  it  admitted  the  plaintiff's  property  in  the  chattel,  and 
admitted  the  conversion  thereof  by  the  defendant,  and  did  not  avoid  the 
effect  of  such  admission  ;  or,  that,  if  the  plaintiff's  possession  was  thereby 
traversed,  it  was  traversed  argumentatively  only. 

Talfourd,  Serjt.,  (with  whom  was  Hawkins,)  contril.  The  plea  sets 
up  a  recovery  by  the  plaintiff,  in  respect  *of  the  same  identical  r»270 
chattel,  in  a  former  action  of  trover  against  Willomatt, (a)  from 
whom  the  present  defendant  purchased  it.  A  judgment  in  trover  changes 
the  property,  and  vests  it  in  the  tort-feasor,  by  relation  to  the  time  of  the 
conversion  complained  of :  Jldams  v.  Brought  on,  2  Stra.  1078  ;  Bishop  v. 
Viscountess  Montague,  Cro.  Eliz.  824;  10  Ad.  &  E.  511,  n.;  6  M.  & 
G.  640,  n.;  Unwin  v.  St.  Quentin,  11  M.  &  W.  277.  The  plea  is  good, 
either  as  giving  colour  to  the  plaintiff,  or  as  a  special  plea  of  satisfaction 
(a)  See  Cooper  v.  WilkmaU,  ante,  VoL  L  p.  672. 
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of  the  very  conversion  here  complained  of.  [Cresswell,  J.  The  plea 
seems  studiously  framed  to  show  that  the  conversion  in  this  case  is  a  dif- 
ferent conversion  from  that  complained  of  in  the  former  action.] 

Dow  ling,  Serjr.,  in  reply.  The  title  of  the  plaintiff,  and  the  conver- 
sion by  the  defendant,  are  both  confessed ;  and  it  is  sought  to  avoid  the 
effect  of  that  confession  by  means  of  the  judgment  recovered  against  Wil- 
lomatt  at  some  indefinite  time  before  the  conversion  by  the  defendant. 
There  is  no  allegation  that  the  conversion  by  Willomatt,  and  the  conver- 
sion mentioned  in  this  declaration,  are  identical.  [Erle,  J.  At  the  time 
of  the  recovery  of  the  judgment  in  the  former  action,  the  title  of  Willomatt 
was  complete.]  Upon  this  plea,  it  must  be  taken  that  the  property  in  the 
chattel  is  still  in  the  plaintiff.  In  Unwin  v.  SI.  Quentin,  the  title  ad- 
mitted was  avoided  by  matter  accruing  subsequently  to  the  colourable 
title  of  the  plaintiff.  Here,  the  effect  of  the  admission  is  sought  to  be 
avoided  by  matter  antecedent.  [Cresswell,  J.  It  certainly  is  not  shown 
that  the  transfer  from  Willomatt  to  the  defendant  was  anterior  to  the  judg- 
ment obtained  in  the  former  action.] 

»q-j*1       *  The  court  suggested,  that  the  defendant  had  better  amend; 
but  Talfourd,  Serjt.,  elected  to  take  judgment  on  the  plea. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court. 

The  plaintiff  declared,  in  trover,  for  converting  his  bedstead ;  and  the 
defendant,  besides  pleas  of  the  general  issue,  not  guilty,  and  a  denial  of 
the  plaintiff's  possession,  pleaded  in  bar  of  the  action,  as  follows,  viz., 
that  the  plaintiff*,  before  the  commencement  of  this  suit,  recovered  judg- 
ment in  an  action  of  trover  brought  against  one  Willomatt,  for  the  con- 
version by  him  of  this  same  identical  bedstead,  and  received  from  Wil- 
lomatt the  amount  of  the  damages  and  costs  on  such  judgment,  the 
damages,  so  far  as  related  to  the  bedstead,  having  been  assessed,  and 
having  been  received  by  the  plaintiff,  as  the  full  value  of  the  bed- 
stead, and,  in  fact,  amounting  to  such  value.  The  plea  then  states, 
that  the  conversion  by  Willomatt,  for  which  that  action  was  brought, 
was  a  conversion  not  later  in  point  of  time  than  the  conversion  in  the 
declaration  mentioned  ;  and  that,  before  the  conversion  in  the  declaration 
mentioned,  Willomatt,  being  possessed  of  the  said  bedstead,  sold  it  to  the 
defendant,  who  paid  him  for  the  same,  and  received  it  under  such  sale ; 
and  that  the  taking  under  such  sale  is  the  conversion  complained  of  in 
the  declaration.  So  that  the  plea  amounts,  in  substance,  to  this,  that 
Willomatt  took  and  converted  this  bedstead,  and,  whilst  he  had  it  in  his 
possession,  the  defendant  bought  it  of  him,  and  paid  him  for  it ;  and 
that  the  plaintiff  has  recovered  from  Willomatt,  and  has  received  from 
him  the  payment  of,  damages  for  such  conversion,  being  the  full  value  of 
the  bedstead. 

*2721  *k*8  P^ea  ^iere  *s  a  special  demurrer ;  and  the  'argument 

before  us  has  been,  that  the  plea  is  bad,  either  upon  the  ground* 
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that,  if  taken  as  a  traverse  of  the  plaintiff's  possession,  it  is  argumentative 
only :  or,  if  taken  as  a  confession,  there  is  no  avoidance. 

But  we  think  the  plea"  is  not  objectionable  upon  either  of  these  grounds. 
The  plaintiff,  in  trover,  where  no  special  damage  is  alleged,  is  not  entitled 
to  damages  beyond  the  value  of  the  chattel  he  has  lost ;  and,  after  he  has 
once  received  the  full  value,  he  is  not  entitled  to  further  compensation  in 
respect  of  the  same  loss  :  and,  according  to  the  doctrine  of  the  cases  which 
were  cited  in  the  argument,  by  a  former  recovery  in  trover,  and  payment 
of  the  damages,  the  plaintiff's  right  of  property  is  barred,  and  the  pro- 
perty vested  in  the  defendant  in  that  action.  See  Adams  v.  Broughton, 
2  Stra.  1078,(a)  and  Jenkins,  4th  Cent.,  Ca.  88,  where  it  is  laid  down—"  A., 
in  trespass  against  B.  for  taking  a  horse,  recovers  damages ;  by  this  re- 
covery, and  execution  done  thereon,  the  property  in  the  horse  is  vested  in 
B.    Solutio  pretii  emptionis  loco  habetur." 

Now,  the  present  plea  ought,  as  it  appears  to  us,  to  be  construed  as 
alleging  a  sale  by  Willomatt  to  the  defendant  before  the  plaintiff  recovered 
judgment  against  Willomatt.  And,  if  the  plea  be  so  construed,  it  would 
be  a  confession  of  a  cause  of  action,  avoided  by  matter  subsequent,  viz. 
by  the  recovery  of  satisfaction  for  the  same  cause  of  action  from  another ; 
for,  the  damage  to  the  plaintiff  is  the  cause  of  his  action,  and  the  loss 
of  the  chattel  is  that  damage ;  and,  though  the  conversion  by  the  defend- 
ant is  different  from  the  conversion  by  Willomatt,  and  may  make  either 
the  one  or  the  other  liable  to  the  plaintiff,  at  his  election,  yet  satisfaction 
from  one  is  a  defence  for  the  other.  Thus,  in  Bird  v.  Randell,  3  Burr. 
1345,  the  recovering  from  a  servant  damages  for  'leaving  the  ser-  r«273 
vice  of  his  master,  was  a  bar  to  an  action  against  the  defendant 
for  seducing  the  servant  to  leave  his  master's  service ;  because  the  loss 
of  the  service  was  a  damage,  and  that  damage  was  compensated  for  in 
the  first  action.  Rut,  if,  on  the  other  hand,  the  plea  be  construed  to  allege 
the  sale  to  the  defendant  to  be  after  the  recovery  by  the  plaintiff  from  Wil- 
lomatt, still  the  plea,  as  to  this  point,  may  be  sustained,  as  giving,  what 
has  been  called  in  modern  cases,  implied  colour  to  the  plaintiff;  for,  it 
admits  that  the  plaintiff  had,  at  one  time,  a  right  of  property,  but  shows 
that  right  to  be  barred  by  the  matter  of  the  plea.  Like  the  case  of  a  plea, 
to  an  action  of  trover,  of  sale  to  the  defendant  in  market  overt ;  or  of  the 
taking  by  the  defendant  for  wreck,  or  for  waif ;  which  pleas  may  be 
pleaded  in  trover  or  trespass :  Comyns  v.  Boyer,  Cro.  Eliz.  485,  and  see 
also  Ley  field's  case,  10  Co.  Rep.  90  b;  Unwin  v.  St.  Quentin,  11  M.  & 
W.  277. 

And,  as  to  the  further  objection,  that,  if  the  plea  contained  a  confession 
of  the  cause  of  action,  it  did  not  also  contain  an  avoidance  thereof,  inas- 
much as  it  did  not  certainly  appear  that  the  possession  by  Willomatt,  in 
respect  of  which  the  plaintiff  recovered,  continued  till  the  sale  by  him  to 
the  defendant ;  and  that  it  was  consistent  with  the  plea,  that  the  plaintiff 

(a)  Soe  the  case  more  fully  reported,  Andrews,  18. 
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might  have  acquired  the  property  a  second  time,  and  Willomatt  might 
have  again  wrongfully  taken  it  from  him  before  the  sale  by  him  to  the 
defendant;  we  think  that  the  possession  in  Willomatt  which  is  first 
alleged  in  the  plea,  and  which  became  rightful  by  the  recovery  in  trover, 
and  payment  of  the  damages,  must  be  taken  to  have  continued  when  the 
sale  to  the  defendant  took  place,  inasmuch  as  nothing  appears  to  the  con- 

*2741  trary*  ^e  P*ea  ^eSes>  *n  e^ect> tnat  Willomatt  took  *posses- 
sion,  and  that,  being  possessed,  he  sold  to  the  defendant :  and, 
although  it  would  have  been  more  certain  if  it  had  been  pleaded  that  he, 
being  so  possessed,  sold  ;  still  it  appears  to  us  sufficiently  certain  in  its 
present  form,  on  the  principle  that  no  change  in  the  possession  is  to  be 
presumed.  We  therefore  think  that  judgment  ought  to  be  given  for  the 
defendant.  Judgment  for  the  defendant. 


DOE  dem.  ATKINSON  v.  FAWCETT  and  Others.   June  6. 

A,  by  a  will  (executed  before  tbe  1st  of  January,  1838,)  devised  as  follows: — « I  give  and 
bequeath  to  my  ton  B.  my  moiety  of  the  house  he  now  lives  in,  and  all  my  personal  property 
now  in  his  keeping :'  —  Held,  Uiat  B.  took  the  moiety  of  the  house  in  fee. 

Ejectment  for  a  house  at  Richmond,  in  Yorkshire. 

At  the  trial,  before  Rolfe,  B.,  at  the  last  summer  assizes  at  York,  it 
appeared  that  the  house  had  been  purchased  in  1811,  by  George  Atkin- 
son the  elder,  and  George  Atkinson  the  younger,  as  tenants  in  common. 
By  his  will,  dated  the  24th  of  April,  1834,  George  Atkinson  the  younger 
devised  as  follows : — 

"Memorandum,  that  I  give  and  bequeath  to  my  son  Richard  Atkinson, 
of  Richmond,  who  has  always  shown  me  good  duty  and  kindness,  my 
moiety  of  the  house  which  fie  now  lives  in,  in  Finkle  street,  in  Richmond, 
and  all  my  personal  property  now  in  his  keeping,  and  elsewhere,  except 
the  few  articles  herein  named,  which  are  now  in  my  possession  at  the 
Hagg  cottage,  and  which  things  I  give  to  my  dear  grand- daughter  Mary 
Ann  Alderson,"  &c. 

On  the  part  of  the  lessor  of  the  plaintiff,  it  was  contended  that  Richard 
*2751    Atkinson,  the  son,  took  under  this  'devise  only  an  estate  for  life. 

For  the  defendants,  who  claimed  under  the  devisees  of  Richard 
Atkinson,  it  was  insisted  that  the  words  «  my  moiety  of  the  house  "  car- 
ried the  fee. 

The  learned  baron  was  of  opinion  that  Richard  Atkinson  took  only  an 
estate  for  life,  and  he  so  directed  the  jury,  who  accordingly  returned  a 
verdict  for  the  plaintiff. 

Channell,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  misdirection.  He  cited  Bebb  v.  Penoyrc,  11  East, 
160 ;  .Roe  d.  Allport  v.  Bacon,  4  M.  &  S.  366 ;  and  Pans  v.  Miller,  5  M. 
&  S.  408. 
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Sir  T.  Wilde,  Serjt.,  (with  whom  was  Greenwood,)  in  Easter  term, 
showed  cause.  Richard  Atkinson,  under  the  devise  in  question,  took  a 
life-estate  only.  A  clear  manifestation  of  the  testator's  intention  to  give 
him  a  larger  estate,  was  necessary  to  oust  the  title  of  the  heir.  The 
word  "estate"  has  been  held  to  refer,  not  to  the  corpus  of  the  pro- 
perty, but  to  the  quantum  of  interest,  and  therefore  to  carry  a  fee. 
But  the  words  "  my  house"  are  descriptive  only  of  the  thing  given ; 
and  "my  moiety"  or  "half-part"  cannot  have  a  more  extensive  sig- 
nification. In  FawceVs  case,  8  Vin.  Abr.  tit.  Devise,  (L.  a,)  pi.  11, 
«  a  man  seised  of  an  house  and  land,  devised  the  moiety  of  his  house 
to  his  wife  for  life:  item,  he  devised  the  other  moiety  of  his  house 
to  J.,  his  second  son :  item,  he  devised  to  J.,  his  second  son,  the  said 
house,  and  all  the  lands  which  pertained  to  it,  after  the  death  of  the  wife." 
It  was  held  that  J.  took  an  estate  for  life  only,  after  the  death  of  the  wife, 
and  not  an  estate  in  fee.  That  case  has  never  been  overruled.  In  Pet- 
tywood  v.  Cooke,  Cro.  Eliz.  52,  *Hawkins  was  seised  in  fee  of  r»27(j 
three  houses  in  Bury,  and  devised  them  to  his  wife  for  life,  the 
remainder  of  one  of  the  messuages  to  Robert,  his  son,  and  his  heirs,  the 
remainder  of  one  other  of  the  messuages  to  Christian,  his  daughter,  and 
her  heirs,  and  of  the  third  messuage  to  Joan,  his  daughter,  and  her  heirs, 
having  only  these  three  children  ;  and  did  further  will,  that,  if  any  of  them 
died  without  issue,  then  the  survivors  should  enjoy  totam  Mam  partem 
equally  divided  between  them.  Christian  took  husband,  and  had  issue  the 
lessor  of  the  plaintiff,  and  died  :  after,  Robert  died  without  issue;  and  then 
the  ferae  of  the  testator  died :  Joan,  being  the  survivor,  entered  into  all  the 
part  of  Robert,  and  took  husband,  and  had  issue  the  defendant,  and  died. 
And  the  question  was,  if  the  issue  of  Joan  should  have  all  the  part  of  Robert, 
as  a  devise  to  his  mother  and  her  heirs,  or  if  the  issue  of  Christian  should 
have  a  moiety  with  her  as  co-parcener.  And  all  the  justices  held,  that, 
by  the  devise,  only  an  estate  for  life  was  limited  to  the  survivor,  and  the 
fee  did  descend  by  course  of  law,  as  well  to  the  issue  of  Christian,  which 
first  died,  as  to  the  survivor ;  and,  though  the  words  were,  that  the  sur- 
vivor should  enjoy  totam  Mam  partem,  that  was,  all  the  messuage,  and  not 
according  to  all  the  estate  the  party  dying  had  in  the  messuage  ;  for,  no 
estate  being  limited,  it  should  be  intended  but  an  estate  for  life.  The 
doubt  suggested  by  Lord  Ellenborough,  in  Bebb  v.  Penoyre,  where 
there  were  other  words  associated  with  "  my  half-part,"  clearly  is  not 
sufficient  to  impeach  Pettywood  v.  Cooke  to  such  a  degree  as  to  prevent 
its  being  relied  on  as  an  important  decision  on  this  occasion.  Roe  d.  All- 
port  v.  Bacon  and  Paris  v.  Miller  are  wholly  beside  the  present  case.  In 
the  former,  the  decision  turned  mainly  upon  the  legal  sense  belonging  to 
«  estates,"  in  *the  place  and  under  the  circumstances  in  which  r*2T? 
the  word  was  found  in  that  will :  and,  in  the  latter,  where  a 
testatrix,  being  seised  in  fee  of  an  undivided  fifth  part,  and  of  a  moiety 
of  another  undivided  fifth  part,  devised  "  my  share  of  the  Bastile  and  other 
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estates,  situate  at  C,  and  now  in  the  occupations  of  T.  and  C,  to  my 
sister  C.  W.f"  it  was  held  that  a  fee  passed,  Lord  Ellenborouoh  treat- 
ing the  question  as  one  of  grammatical  construction  only.  In  Doe  d, 
Clarke  v.  Clarke,  1  C.  &  M.  39,  the  testator,  after  charging  such  part  of 
his  property  as  might  be  necessary  and  adequate  for  the  payment  of  his 
just  debts,  gave  to  his  brother,  R.  C,  all  that  dwelling-house,  &c,  with 
all  lands  appertaining  to  the  same,  lately  in  the  possession  of  G.  S.  of  W., 
or  his  mortgagee,  the  said  property  lying  and  being  in  the  township  of 
W.;  and  also  gave  to  R.  C.  all  the  share,  right,  and  property  of  the  H. 
estate,  situate  in  the  county  of  Chester,  as  left  by  his  late  father ;  and  it 
was  held  that  R.  C.  took  a  life-estate  only  in  the  premises  in  W.  So, 
tinder  a  devise  of  the  testator's  share  in  the  New  River,  the  devisees  were 
held  to  take  only  for  life  ;  the  word  share  importing  his  part  only,  not  his 
estate  or  interest  in  it:  Middleton  v.  Swayne,  Skinn.  339.  In  Doe  d. 
Ashby  v.  Baines,  2  C,  M.  &  R.  23,  the  testator,  after  giving  a  pecuniary 
legacy  to  his  heir-at-law,  directed  his  debts  and  funeral  expenses  to  be 
paid  and  discharged  by  his  executrix  after  named  :  he  then  gave  to  his 
daughter  E.  S.,  whom  he  made,  constituted,  and  ordained  his  executrix, 
all  and  singular  his  lands,  tenements,  and  messuages,  by  her  freely  to  be 
possessed  and  enjoyed :  and  it  was  held  that  E.  S.  took  only  a  life-estate. 
Lord  Abtnger,  in  the  course  of  the  argument  of  that  case,  observed,  that 
«'  a  probability  affording  room  for  guessing  that  the  testator  intended  to 
•2781  disinherit  "his  heir-at-law,(a)  is  not  sufficient."  In  Doe  d.  Roberts 
J  v.  Roberts,  7  M.  &  W.  382,  the  testator,  after  directing  that  all 
his  debts  and  funeral  expenses  should  be  paid  by  his  executors  therein- 
after named,  devised  to  A.  a  particular  farm,  without  words  of  limitation, 
and  other  farms  to  B.,  C,  and  D.,  respectively,  in  the  same  terms,  and 
appointed  A.  and  B.  joint  executors  and  residuary  legatees  of  his  will : 
and  it  was  held  that  A.  took  a  life-estate  only  in  the  farm  devised  to  her. 
Parke,  B.,  there  says :  "  Unless  we  can  see,  upon  a  reasonable  construc- 
tion of  the  words  of  the  will,  enough  to  take  away  the  estate  from  the 
heir-at-law,  it  must  remain  in  him.  It  is  very  properly  conceded,  on  the 
part  of  the  defendants,  that  the  devising  clause  itself  is  not  sufficient  to 
pass  the  fee  ;  but  reliance  is  placed,  first,  upon  the  charge  of  debts  and 
funeral  expenses  ;  but  that  is  only  what  the  law  would  imply  without  any 
words.  Then,  the  only  other  words  relied  upon  are  the  concluding  words 
of  the  will,  by  which  the  testator  appoints  William  and  Elizabeth  Roberts 
joint  executors  and  residuary  legatees  of  his  will.  These  are  words  con- 
fessedly applying,  in  their  ordinary  sense,  to  personalty  only;  and  I  think 
there  is  nothing  in  this  will  to  apply  them  more  largely."  In  Doe  d. 
Gwillim  v.  Gwillim,  3  B.  &  Ad.  479,  2  N.  &  M.  247,  it  was  held,  that, 
under  a  devise  of  a  house  to  A.,  without  words  of  inheritance,  (placed 

(a)  In  England.,  the  nearest  of  blood  cannot  be  truly  disinhtvittd,  although  the  ancrotnr 
may  in  his  lili-timo,  ut  common  law,  and,  by  statute,  at  his  death,  render  the  heirship  of  ao 
value. 
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between  two  other  devises  in  which  heirs  were  named,)  the  devisee  took 
a  life-estate  only,  although  by  the  will  the  devisor  professed  to  dispose  of 
his  «  worldly  estate."  And  Patteson,  J.,  said  :  "I  am  not  disposed  to 
carry  the  effect  of  the  word  « estate'  further  than  has  been  done  already." 
These  authorities  clearly  uphold  the  direction  of  the  learned  baron  in  this 
case. 

'Channell,  Serjt.,  (with  whom  was  Bliss,)  in  support  of  the  rule.  r»279 
Under  this  will,  Richard  Atkinson  took  an  estate  in  fee.  The  words 
used  are  clearly  and  unequivocally  descriptive  of  the  testator's  interest,  and 
the  context  shows  a  manifest  intention  to  pass  the  whole.  Parke,  B.,  in 
Doe  dem.  Templeman  v.  Martin,  4  B.  &  Ad.  785,  says :  "It  may  be  laid 
down  as  a  general  rule,  that  all  facts  relating  to  the  subject-matter  and  ob- 
ject of  the  devise,  such  as  that  it  was  or  was  not  in  the  possession  of  the  tes- 
tator, the  mode  of  acquiring  it,  the  local  situation,  and  the  distribution  of 
the  property,  are  admissible  to  aid  in  ascertaining  what  is  meant  by  the 
words  used  in  the  will."  In  construing  this  will,  therefore,  regard  may 
be  had  to  the  fact,  that  the  testator  here  had  taken  an  undivided  moiety 
of  the  house  in  question  under  the  conveyance  of  1811.  And  the  words 
used  are  capable  of  including,  and  are  the  most  apt  that  could  be  used  to 
describe,  the  whole  interest  he  took  under  that  deed.  Bebb  v.  Penoyre, 
is  not  relied  on  as  an  express  authority  on  the  point  in  dispute  here,  but 
only  to  the  extent  of  the  doubt  thrown  by  Lord  Ellenborough's  observa- 
tions, upon  Pettywood  v.  Cooke:  the  distinctions,  however,  between  that 
case  and  the  present  are  quite  immaterial.  It  is  conceded  that  the  word 
«« estates"  will  now  carry  a  fee :  and,  that  that  is  so,  is  indicative  of  an 
anxiety  on  the  part  of  the  courts,  so  to  construe  the  language  used  by  a  tes- 
tator as  if  possible  to  carry  out  his  intentions — an  anxiety  that  did  not  exist 
at  the  time  Pettywood  v.  Cooke  was  decided.  Paris  v.  Miller  follows  up 
the  inclination  of  Lord  Ellenborough's  opinion  in  Bebb  v.  Penoyre ;  for, 
he  there  says :  "  This  is  not  a  devise  of  a  portion  which  the  devisor  has 
carved  out  of  the  entirety :  it  existed  in  her  as  it  is  devised.  The  words 
« my  share,'  as  it  seems  to  me,  were  used  as  denoting  *the  interest ;  r*280 
those  which  follow,  the  thing  devised,  and  its  locality ;  and  the  *• 
.  latter  words,  which  describe  the  occupation,  relate  to  the  last  antecedent, 
viz.  the  estates,  and  not  to  the  word  share.  It  appears  to  me  that  the  word 
share  passes  the  fee."  In  Middleton  x.  Swayne,  there  was  no  other  way 
of  describing  the  interest  than  by  the  word  share.  In  Doe  dem.  Clarke  v. 
Clarke,  the  question  was,  what  estate  the  father  of  the  lessor  of  the  plain- 
tiff took  in  the  premises  at  Wybunbury :  there  were  no  words  calculated 
or  intended  to  give  a  fee.  In  Doe  dem.  Jishby  v.  Baines,  the  devise  of 
the  testator's  lands  «  freely  to  be  possessed  and  enjoyed,"  was  confessedly 
insufficient  to  pass  a  fee :  and  it  was  sought  to  eke  it  out  by  a  reference 
to  extraneous  matter.  In  Andrew  v.  Southouse,  5  T.  R.  292,  a  devise 
of  the  testator's  lands  at  W.,  and  all  his  interest  in  the  estates  of  J.  C, 
deceased,  to  L.  A.  for  life ;  and,  after  L.  A.'s  decease,  to  E.  S.,  charged 
vol.  m.  23 
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with  an  annuity  to  J.  T.  for  life,  was  held  to  give  a  remainder  in  fee  to 
E.  S.    And  Lord  Kenyon  said :  «  For  nearly  half  a  century,  it  has  been 
the  wish  of  the  courts  to  give  effect  to  the  intention  of  the  devisor,  as  far 
as  they  can.    It  has  frequently  been  observed,  that,  in  almost  every 
case  where  the  words  of  the  devise  have  been  so  restrained  as  to  give  only 
an  estate  for  life,  the  decision  has  been  against  what  may  be  supposed  to 
have  been  the  private  intention  of  the  devisor.   And  Lord  Mansfield 
often  said  that  it  appeared  to  him  that  persons,  in  general,  who  made 
their  own  wills,  thought  that  the  same  words  were  sufficient  to  pass  an 
estate  of  inheritance  that  are  used  to  convey  a  mere  chattel  interest. 
Generally  speaking,  where  there  are  no  words  of  inheritance  annexed  to 
the  devise  of  lands,  only  an  estate  for  life  will  pass,  unless  there  be  some- 
thing in  the  will  to  show  that  the  devisor  intended  to  give  a  greater 
•2811    *estate*    But,  in  the  will  in  question,  there  are,  in  more  places 
than  one,  words  to  show  that  the  devisor  intended  to  give  an 
estate  in  fee."    In  Roe  dem.  Jlllport  v.  Bacon,  4  M.  &  S.  366,  the  testator 
devised  to  his  wife,  "  all  and  singular  my  freehold  lands,  messuages,  and 
tenements,  at,  &c,  or  elsewhere,  together  with  all  my  household  goods, 
&c,  for  life  ;  and,  after  her  decease,  then  all  the  said  estates,  goods,  &c, 
to  be  divided  among  my  sons,  (naming  them,)  share  and  share  alike :"  and 
it  was  held  that  the  sons  took  a  fee  in  the  lands  after  the  death  of  the  wife, 
and  that  the  estate  of  one  of  them  was  well  devised  to  another,  by  a  devise 
of  «  all  my  proportionable  share  which  belongs  to  me,  after  my  mother's 
death,"  to  him  and  his  heirs.    « In  cases  of  this  sort,"  said  Lord  Ellen- 
borough,  "  unless  the  testator  uses  expressions  of  absolute  restriction,  it 
may  in  general  be  taken  that  he  intends  to  dispose  of  the  whole  interest ; 
and,  in  furtherance  of  this  intention,  courts  of  justice  have  laid  hold  of  the 
word  estate,  as  passing  a  fee,  wherever  it  is  not  so  connected  with  mere 
local  description,  as  to  be  cut  down  to  a  more  restrained  signification. 
Now,  in  this  case  we  find  the  word  estates,  which  at  this  day  may  be  taken 
to  be  equivalent  to  estate,  for  the  purpose  of  passing  the  whole  interest ; 
and  really  an  argument  is  afforded  from  the  company  in  which  this  word 
is  found,  why  it  should  so  mean ;  for,  the  testator  devises  all  the  said 
estates,  goods,  &c.,  amongst  his  sons,  which  without  doubt  passed  the  en- 
tire property  in  the  goods  to  them ;  wherefore,  by  the  aid  of  collocation, 
the  word  estates  may,  I  think,  fairly  be  intended  to  comprehend  the  entire 
interest  in  the  lands."   So,  here,  the  collocation  of  the  words  leads  to 
the  necessary  inference  that  the  testator  intended  his  son  Richard  to  take 
•2821    ^e  ^>ee :  ^ere  *s  nothing  on  the  face  of  the  will  to  justify  *a  sur- 
mise, that  he  intended  to  die  intestate  as  to  the  fee,  which  he  must 
do  if  this  construction  of  the  will  is  not  to  prevail.   In  Jarman  on  Wills, 
vol.  ii.  p.  193,  the  learned  author,  remarking  upon  the  case  of  Parts  v. 
Miller,  observes,  that,  « if  the  word  <  share'  be  capable  proprio  vigore  of 
carrying  the  fee,  as  being  descriptive  of  the  testator's  interest,  there  seems 
to  be  no  reason  why  it  should  be  restrained  by  words  of  locality,  or  other 
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expressions  applicable  to  the  corpus  of  the  land,  seeing  that  the  word  « es- 
tate* is  not  neutralized  by  such  an  association."  Cur.  adv.  vult. 
Tindal,  C.  J.,  now  delivered  the  judgment  of  the  court : — 
The  question  in  this  case  was,  whether  Richard  Atkinson,  the  son  of 
the  testator,  took  an  estate  in  fee,  or  for  life  only,  in  the  moiety  of  the 
house  devised  to  him  by  his  father's  will.  The  devisor  was  seised  in  fee- 
simple  of  one  moiety  of  the  house  in  which  his  son  was  living ;  and,  being 
so  seised,  devised  in  these  terms,  viz.  <<  I  give  and  bequeath  to  my  son 
Richard  Atkinson  my  moiety  of  the  house  in  which  he  now  lives  in,  and  all 
my  personal  property  now  in  his  keeping."  And  the  answer  to  this  ques- 
tion depends,  as  it  appears  to  us,  upon  the  proper  interpretation  to  be  put 
upon  the  words  "  my  moiety."  If  those  words  do,  in  their  natural  and 
ordinary  signification,  import  the  interest  which  the  testator  had  in  the 
house,  then  we  think  this  devise  will  carry  the  whole  interest  he  had,  that 
is,  the  fee :  but,  if,  on  the  other  hand,  the  words  ordinarily  have  a  narrower 
meaning,  and  are  considered  to  import  no  more  than  half  of  a  house,  then, 
undoubtedly,  the  devise  of  that  half  of  the  house  would  be  a  devise  for  life 
only.  And  *it  appears  to  us  that  the  word  «  moiety,"  which  is  r»283 
accompanied,  generally,  whether  in  the  pleading  or  conveyancing, 
by  the  word  "half-part,"  as  synonymous  or  explanatory  of  its  force, 
carries  with  it  the  signification  of  the  part  or  interest  which  the  party 
takes  in  any  subject-matter ,  so  that,  when  a  man  devises  "  his  moiety," 
he  devises  his  half-part  or  interest  which  he  has  in  the  thing  devised. 
The  case  of  Pettywood  v.  Cooke,  Cro.  Eliz.  52,  which  was  relied  upon 
in  argument  on  the  part  of  the  plaintiff,  does  not  in  any  manner  affect  the 
present  question.  In  that  case,  the  devisor  was  not  seised  of  any  particu- 
lar part  or  interest  in  the  fee,  but  of  the  entirety:  the  devise  was  not,  as 
here,  of  «  the  devisor's  third  part;"  but,  being  seised  of  the  fee  in  three 
several  houses,  he  devises  one  of  them  to  each  of  his  three  daughters,  and 
her  heirs ;  and,  if  any  of  them  died  without  issue,  then  the  survivors 
should  enjoy  « totam  illam  partem,"  to  be  equally  divided  between  them. 
The  judges  held,  in  that  case,  that  no  more  than  an  estate  for  life  was 
limited  by  the  devise  over ;  and  construed  « totam  illam  partem,"  to  be 
« totam  illam  domum."  In  that  case,  the  words  limiting  the  devise  over 
had  cut  down  the  estate  of  the  daughters  to  an  estate-tail,  and  had  made 
the  devise,  in  effect,  no  more  than  a  devise  in  tail  to  several,  remainder 
over,  without  signifying  any  estate,  which  must  therefore  be  for  life  only. 
And,  even  as  to  this  case,  Lord  Ellenborough,  in  the  case  of  Bebb  v. 
Penoyre,  11  East,  160,  expresses  a  strong  doubt  whether  the  decision 
was  right :  and,  in  the  case  then  before  the  court,  that  of  the  devise  to  the 
brother,  of  "  my  half-part  of  the  four  freehold  houses  which  I  hold  with 
him,"  intimates  an  opinion  that  he  should  be  disposed  to  think  the  words 
sufficient  to  carry  a  fee.  And  the  same  learned  judge  expressed  the  same 
opinion,  *upon  the  devise  of  »  my  share,"  in  the  case  of  Paris  v.  r*oo4 
Miller,  5  M.  &  S.  408.    He  observes :«  This  is  not  the  devise  of  l 
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a  portion  which  the  devisor  has  carved  out  of  the  entirety :  it  existed  in  her 
as  it  is  devised.  The  words  <  my  share,'  as  it  seems  to  me,  were  used  as 
denoting  an  interest which  view  of  the  case  was  adopted  by  the  court. 

Upon  these  grounds,  we  think  the  words  of  this  devise  are  sufficient  to 
carry  the  fee ;  and  that  the  rule  for  a  new  trial  must  be  made  absolute. 

Rule  absolute. 


BOWLBY  v.  BELL.   June  6. 

A,  a  sharebroker,  cm  the  28th  of  July,  1815,  contracted  to  sell  to  B.  certain  railwny  shares 
belonging  to  C.  The  scrip  having  been  lent  to  the  company's  office  for  registration,  and 
A.  being  consequently  unable  to  deliver  the  shares,  B.,  on  the  23d  of  September,  purchased 
other  shares  at  an  advanced  price,  and  claimed  the  difference  from  A  A.  accordingly  paid 
him  the  amount,  after  notice  from  C.  not  to  do  so— one  of  the  rules  of  the  Hull  stock 
exchange,  of  which  A.  and  B  were  both  members,  declaring  brokers  to  be  personally 
responsible  for  the  fulfilment  of  their  respective  contracts  with  each  other — and  claimed 
to  be  recouped  the  same  by  C,  as  money  paid  to  his  use.  The  price  of  the  shares  had  not 
been  offered  to  C,  nor  had  any  transfer  been  tendered  to  him  for  execution : — Held,  that 
the  action  was  not  maintainable. 

And  held,  that  a  letter  from  C.  to  A.,  requiring  all  further  communications  to  be  addressed  to 
his  solicitors,  did  not  dispense  with  the  necessity  of  such  tender. 

A  contract  for  the  sale  of  railway  shares  is  not  a  contract  for  the  sale  of  goods,  wares,  or 
merchandise,  within  the  17th  section  of  the  statute  of  frauds. 

This  was  an  action  of  assumpsit  brought  to  recover  the  sum  of  81/.  10s. 
alleged  to  have  been  paid  by  the  plaintiff  to  the  defendant's  use.  The 
declaration  contained  the  common  counts  for  money  paid,  money  lent* 
interest,  and  money  due  upon  an  account  stated. 

Plea,  non  assumpsit. 

+2851  cause  was  *"e(^  oef°re  Coleridge,  J.,  at  the  last  assizes 

at  York.  The  facts  were  as  follow : — The  plaintiff  was  a  share- 
broker  at  Kingston-upon-Hull ;  the  defendant  a  merchant  at  Liverpool. 
On  the  28th  of  July,  1845,  the  defendant  employed  the  plaintiff  to  sell  for 
him  five  shares  in  the  Great  Grimsby  and  Sheffield  Railway  Company. 
The  plaintiff  on  the  same  day  sold  them  to  one  Richardson,  at  41. 15s. 
per  share.  At  this  time  the  shares  had  been  sent  in  to  the  office  of  the 
company  for  the  purpose  of  registration,  pursuant  to  their  act  of  incorpora- 
tion, 8  &  9  Vict.  c.  50,  (local  and  personal,)  ss.  14,  15,  which  passed  on 
the  30th  of  June  preceding.  By  the  act,  registered  shares  can  only  be 
transferred  by  deed.  In  consequence  of  the  delay  which  took  place  at  the 
office  of  the  company,  the  registered  shares  were  not  delivered  out  until 
the  12th  of  November.  On  the  11th  of  August,  the  plaintiff  wrote  to  the 
defendant  as  follows : — 

«  The  broker  to  whom  I  sold  five  Grimsby  and  Sheffields,  has  just  called 
to  say,  that,  unless  they  are  delivered  to  him  on  Wednesday  or  Thursday 
next,  he  shall  buy  them  in  against  me  at  present  prices,  he  being  bound  to 
deliver,  himself.  If  it  be  possible,  this  must  be  avoided.  I  would  therefore 
suggest  that  you  write  at  once  to  the  office,  requesting  them  to  return  the 
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above  to  me  ;  telling  them,  at  the  same  time,  the  situation  in  which  I  am 
placed,  owing  to  the  above  shares  being  sent  to  register  too  early.  There 
was  no  occasion  to  have  sent  them  before  the  16th  instant.  It  is  to  be 
regretted  that  you  have  done  so.  Your  clerk  informs  me  that  you  sent 
them  on  the  16th  ult." 

On  the  15th,  the  defendant  wrote  that  the  plaintiff's  letter  should  be 
attended  to  ;  adding  that  "  the  purchaser  would  have  every  thing  fairly 
done  to  him,  as  soon  as  the  shares  were  registered."  On  the  16th  of 
•August,  the  plaintiff  again  addressed  the  defendant  as  follows r*2SQ 

"Nothing  can  be  done  with  respect  to  the  Grimsby  and  Shef- 
field shares.  Mr.  Richardson,  the  broker  to  whom  I  sold  them,  must 
either  accept  them  as  transferable  stock,  or  not  at  all.  It  was  distinctly 
understood,  at  the  time  the  bargain  was  concluded,  that  the  shares  were 
then  beiug  registered  :  and  it  is  any  thing  but  fair,  on  the  part  of  that  gen- 
tleman, to  call  upon  me  at  the  eleventh  hour  to  deliver  them  as  unregis- 
tered stock,  when,  at  the  same  time,  he  knew  it  was  impossible  to  do  so." 

On  the  23d,  the  defendant  wrote  to  the  plaintiff— 

"Am  I  to  understand  that  the  bargain  for  the  Grimsby  and  Sheffield 
shares  is  void,  or  that  the  party  takes  them,  paying  4 J  and  21. 10s.  for  first 
call,  and  pays  the  moment  delivery  is  made  ?" 

To  this  the  plaintiff  replied  on  the  25th — 

"  The  buyer  of  your  Grirabys  will  pay  the  call,  and  expenses  of  trans- 
fer, &c.,  when  the  proper  time  arrives  for  doing  so." 

On  the  26th,  the  defendant  again  wrote  to  the  plaintiff  as  follows : — 

**  Enclosed  I  beg  to  hand  you  the  notice  of  call  on  the  five  Grimsby 
shares,  which  the  buyer  can  please  pay  immediately,  and  transmit  either 
direct  or  through  my  clerk,  as  I  am  desirous  of  having  the  business  closed 
as  quick  as  possible." 

The  plaintiff  replied  on  the  following  day — 

«« The  buyer  of  your  five  Grimsbys  will  pay  the  call  on  or  before  the 
23d  of  September  next ;  until  which  period  the  shares  cannot  be  trans- 
ferred, (see  the  'secretary's  letter  enclosed :)  for  the  purpose  of  r»og7 
enabling  the  purchaser  to  do  so,  I  retain  the  letter  advising  you 
of  the  call  in  question." 

On  the  1st  of  September,  the  plaintiff  and  defendant  met,  when  the 
latter  signed  the  following  memorandum  : — 

«  Mr.  George  Bowlby, — On  or  before  the  23d  instant,  I  undertake  to  pay 
a  call  of  21.  5s.  per  share  on  five  Grimsby  and  Sheffield  shares  sold  by 
you  on  my  account  on  the  28th  of  July  last,  and,  as  soon  after  as  possi- 
ble, pledge  myself  to  execute  the  necessary  transfer  in  respect  thereof. 
The  amount  to  be  repaid. 

(Signed)  «T.  F.  Bell." 

This  document  was  objected  to,  on  the  part  of  the  defendant,  as  being 
inadmissible,  for  want  of  a  stamp.  The  learned  judge,  however,  admitted 
it,  reserving  the  point. 
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The  defendant  paid  the  amount  of  the  call  on  the  23d  of  September, 
and,  on  the  15th  of  October,  he  wrote  to  the  plaintiffs  as  follows : — 

"  As  I  am  going  out  of  town,  I  have  placed  the  correspondence  with 
you  relating  to  the  Grimsby  shares,  in  the  hands  of  Mr.  Walker,  (his 
attorney,)  to  whom  I  beg  all  further  communications  may  be  made." 

On  the  17th  of  October,  Richardson  wrote  to  the  plaintiff  as  follows : — 

«I  hereby  give  you  notice  that  I  shall,  on  Tuesday  next,  the  21st 
instant,  buy  in  on  the  best  terms  against  you,  (unless  you  furnish  me  with 
the  same  in  the  interim,)  five  shares  in  the  Great  Grimsby  and  Sheffield 
Railway  Company." 

On  the  following  day,  the  plaintiff  transmitted  a  copy  of  this  notice  to 
•2881  ^e  defendant's  attorney ;  and  on  the  *23d  wrote  to  inform  him 
J  that  the  time  had  expired  for  delivering  the  shares,  and  that,  in 
default,  they  would  be  purchased  by  Richardson,  and  the  defendant  charged 
with  the  difference  of  price.  On  the  same  day,  (the  23d,)  Richardson 
did  purchase  five  shares,  at  a  price  exceeding  by  81/.  10s.  the  sum  for 
which  the  plaintiff  had  contracted  to  sell  them  to  him.  On  the  24th, 
notice  was  given  to  the  defendant,  or  to  his  attorney,  that  Richardson  had 
made  the  purchase,  and  claimed  to  be  repaid  the  excess.  On  the  27th, 
the  defendant  wrote  to  the  plaintiff  as  follows : — 

« I  have  seen  your  notice,  dated  the  22d,  (I  think,)  and  beg  leave 
respectfully  to  caution  you  against  paying  any  money  on  my  account  till 
the  claim  be  settled  in  a  court  of  law,  when  I  will  pay  it  myself." 

Notwithstanding  this  last  communication,  the  plaintiff  paid  Richardson 
the  difference  of  81/.  10*.  on  the  7th  of  November,  and  now  claimed  to 
recover  it  from  the  defendant  as  money  paid  to  his  use.  The  plaintiff 
relied  upon  a  rule  of  the  stock-exchange  at  Hull,  of  which  it  appeared 
Richardson  also  was  a  member,  though  it  did  not  appear  that  the  defendant 
was,  or  that  he  was  cognisant  of  the  fact  of  Richardson  being  so,  or  knew 
of  the  existence  of  the  rule.  That  rule  provides  « that  all  members  of  the 
association  shall  be  individually  responsible  for  the  due  fulfilment  of  their 
respective  contracts  with  each  other,  if  the  principals  be  not  named  and 
accepted  at  the  time  of  making  such  contract." 

There  was  no  proof  of  any  tender  of  the  price  of  the  shares,  or  of  the 
call  of  21. 10».  per  share,  by  Richardson  to  the  plaintiff;  or  of  any  trans- 
fer of  the  shares  having  been  prepared  and  tendered  by  Richardson,  either 
to  the  plaintiff  or  to  the  defendant,  for  execution  by  the  latter. 
•2891  *l  Was  tnereuP°n  contended,  on  behalf  of  the  'defendant,  that, 
as  between  himself  and  the  plaintiff,  there  was  no  evidence  of 
default  on  his  part,  to  entitle  the  plaintiff  to  maintain  the  action ;  and 
that,  if  Richardson  had  sued  the  plaintiff,  he  could  not  have  recovered 
without  showing  a  tender  of  the  price  of  the  shares,  and  also  a  regular 
transfer,  for  execution.    The  learned  judge  reserved  the  point. 

It  was  further  objected  that  there  had  been  unreasonable  delay  on  the 
part  of  Richardson  in  repurchasing  shares,  two  settling  days  having  been 
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permitted  to  elapse  from  the  28th  of  July ;  whereas,  by  the  custom  of  the 
stock-exchange,  it  appeared  that  railway  scrip  must  be  delivered  and  paid 
for  on  the  second  settling  day  after  the  purchase. (a) 

It  was  also  objected,  on  the  authority  of  Child  v.  Morley,  8  T.  R.  610, 
that,  at  all  events,  money  paid  was  not  maintainable,  but  that,  if  the  de- 
fendant were  liable  at  all,  the  plaintiff  should  have  declared  specially. 
This  point  also  was  reserved. 

A  verdict  was  taken  for  the  plaintiff  for  the  amount  claimed,  subject 
to  a  motion. 

Channell,  Serjt.,  in  Easter  term  last,  accordingly  obtained  a  rule  nisi  ' 
for  a  nonsuit,  or  for  a  new  trial.   He  cited  Child  v.  Morley <,  Lightfoot  v. 
Creed,  8  Taunt.  268,  and  Stephens  v.  De  Medina,  4  Q.  B.  422. 

Bytes,  Serjt.,  (with  whom  was  Archhold,)  on  a  former  day  in  this  term, 
showed  cause.    The  defendant,  having  employed  the  plaintiff  to  dispose 
of  his  shares,  must  be  taken  to  have  been  cognisant  of  the  course  of  deal- 
ing amongst  brokers  in  the  share  market:  and  the  liability  to  pay  the 
money  now  sought  to  be  recovered,  having  *been  incurred  by  the  r»oqQ 
latter  at  the  request  of  the  former,  the  present  action  is  well  con-  L 
ceived.    Richardson  might  have  sued  the  defendant —  Thompson  v.  Daven- 
port, 9  B.  &.C.  78, 4  M.  &  R.  110:  the  payment,  therefore,  by  the  plaintiff 
was  in  discharge  of  his  liability.    In  Child  v.  Morley,  the  judgment  pro- 
ceeds entirely  on  the  ground  that  the  broker  incurred  no  personal  respon- 
sibility.   Here,  however,  the  broker  is  personally  liable.    [Coltman,  J. 
How  can  the  defendant,  who  is  not  a  member  of  the  Hull  stock- exchange, 
be  bound  by  its  rules  ?]    When  he  employed  the  plaintiff  to  sell,  he  must 
be  assumed  to  have  given  him  the  powers  necessary  to  enable  him  to  obtain 
the  best  price  for  his  shares.    In  Child  v.  Morley,  Lawrence,  J.,  says : 
"  Taking  the  transaction,  as  now  disclosed,  to  be  legal  within  the  statute 
7  G.  2,  c.  8,  there  can  be  no  objection  to  the  plaintiff's  becoming  the 
guarantee  of  such  a  legal  contract;  and  then,  if  he  had  paid  the  money 
on  the  default  of  the  defendant,  he  would  have  stood  in  the  common  situa- 
tion of  a  surety  paying  money  for  his  principal ;  and  it  might  have  been 
a  question  whether,  if,  by  the  general  usage  of  the  stock-exchange,  brokers 
contracting  for  the  sale  of  stock,  and  not  disclosing  the  names  of  their 
principals,  were  considered  as  impliedly  pledging  their  own  credit  for  the 
faithful  performance  of  the  contract,  such  general  usage  might  have  been 
deemed  equivalent  to  an  express  guarantee  on  the  part  of  the  plaintiff,  and 
then  the  money  paid  by  him  in  default  of  his  principal  would  have  been 
money  paid  to  the  use  of  the  defendant."    lightfoot  v.  Creed  merely 
shows  that  Richardson  could  only  have  brought  a  special  action  against 
either  the  plaintiff  or  the  defendant  for  the  breach  of  contract.  Then, 
the  plaintiff  being  liable  to  Richardson,  he  was  not  bound  to  wait 
•until  Richardson  brought  an  action :  Pitt  v.  Purssord,  8  M.  &  W. 
538;  Kemp  v.  Finden,  12  M.&W.  421.    [Maule,J.   He  clearly  1 

(a)  See  Tempttl  v.  Kilner,  ante,  p.  249. 
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could  not  have  charged  the  principal  with  the  costs  of  such  an  action.] 
The  defendant,  by  his  letter  of  the  15th  of  October,  1845,  dispensed  with 
the  necessity  of  any  tender,  either  of  the  price  of  the  shares,  or  of  a  re- 
gular transfer. 

The  memorandum  of  the  1st  of  September  did  not  require  a  stamp. 
[Cresswell,  J.,  referred  to  Humble  v.  Mitchell,  11  Ad.  &  E.  205,  3  P. 
&  D.  141, (a)  where  it  was  held  that  shares  in  a  joint-stock  banking  com- 
pany are  not  goods,  wares,  or  merchandises,  within  the  statute  of  frauds.] 
It  is,  in  truth,  no  agreement  at  all :  it  was  a  mere  authority  to  the  broker 
to  say  something.  [Tindal,  C.  J.  There  is  no  consideration  on  the  fat  e 
of  it.]  Even  if  it  were  an  agreement,  it  is  not  of  the  value  of  20/. :  the 
amount  of  the  call  was  only  11/.  55.  Latham  v.  Rutley,  R.  &.  M.  13; 
Chadxmck  v.  Sills,  R.  &  M.  15. 

The  time  at  which  Richardson  bought  in  other  shares  was  a  reasonable 
time  after  the  defendant's  fault. 

Channelly  Serjt.,  (with  whom  was  Mherton,)  in  support  of  the  rule. 
Child  v.  Morley  shows  that  money  paid  will  not  lie,  unless  it  be  clearly 
made  out  that  the  broker  incurred  the  legal  responsibility  of  a  surety. 
[Maule,  J.  The  effect  of  the  rule  of  the  Hull  stock-exchange,  supposing 
it  to  be  incorporated  with  the  contract,  is,  to  make  the  broker  a  surety  for 
his  principal.]  That  rule  only  applies  as  amongst  the  members  of  the 
association :  the  defendant  is  not  to  be  affected  by  any  liability  the  plain- 
tiff has  thus  voluntarily  contracted.  None  of  the  correspondence  between 
•2921  ^e  *Part*es  shows  this  rule  to  have  been  brought  to  the  knowledge 
of  the  defendant  either  at  or  after  the  making  the  contract. 
[Maule,  J.  The  letter  of  the  11th  August  gives  the  defendant  notice 
that  the  plaintiff  has  sold  the  shares  upon  such  terms  as  to  entitle  the 
purchaser  to  call  on  him  personally  for  the  fulfilment  of  the  contract.  It 
is  mentioned  as  a  matter  that  concerns  the  defendant ;  and  he  does  not 
repudiate  it.]  The  act  of  parliament  incorporating  the  company  requires 
the  transfer  of  registered  shares  to  be  by  deed:  and  it  appears  from  the 
correspondence  that  this  was  a  sale  of  registered  shares.  The  defendant, 
therefore,  could  only  be  charged  with  a  breach  of  his  contract,  upon  his 
refusal  to  transfer  the  shares,  upon  payment  of  the  stipulated  price,  and  a 
tender  of  a  transfer  deed  for  execution :  Stepliens  v.  De  Medina.  [Maule,  J. 
Was  the  plaintiff  bound  to  wait  until  Richardson,  the  purchaser,  had  pre- 
pared himself  with  a  transfer,  any  more  than  he  was  bound  to  wait  until 
an  action  had  been  commenced  against  him?]  It  may  be  conceded  that 
he  was  not  bound  to  wait  for  a  writ :  but  the  liability  of  the  defendant 
could  not  arise  until  his  refusal  to  execute  a  transfer. 

The  agreement  of  the  1st  of  September  ought  to  have  been  stamped. 
It  relates  to  a  subject-matter  exceeding  the  value  of  20/.  It  is  not  a  mere 
agreement  to  pay  the  call,  but  also  to  transfer  the  shares.  [Coltman,  J. 
Is  this  a  memorandum  upon  which  either  Richardson  or  the  plaintiff  could 

(a)  Vide  ante,  p.  151. 
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have  maintained  an  action  ?]  Richardson  clearly  might.  And  if,  by  virtue 
of  the  rule  of  the  Hull  stock-exchange,  the  plaintiff  became  a  principal, 
as  between  the  purchaser  and  himself,  it  enures  as  an  agreement  between 
the  plaintiff  and  the  defendant ;  it  being  evidence  upon  which  the  former 
•could  rely  as  an  agreement  by  the  latter  to  transfer  the  shares  to  1^293 
the  purchaser.  [Maule,  J.  The  stamp  act  imposes  the  duty 
where  the  performance  of  the  agreement  is  of  a  certain  value  exceeding 
20/.]  The  performance  of  this  agreement  is  of  a  value  exceeding  20/. : 
the  agreed  price  of  the  shares,  exclusive  of  the  call,  being  23/.  lbs. 
[Maule,  J.  It  is  not  an  agreement  for,  or  even  relating  to,  the  sale  of  the 
shares :  but,  the  shares  having  already  been  agreed  to  be  sold,  it  is  an  en- 
gagement by  the  defendant  that  he  will  pay  calls  for  which  he  is  already 
liable,  with  something  else  which  is  idle.]  Cur.  adv.  vult. 

TlNDAL,  C.  J.,  now  delivered  the  judgment  of  the  court. 

In  order  to  maintain  this  action  for  money  paid  to  the  use  of  the  defend- 
ant at  his  request,  it  was  necessary  that  the  plaintiff  should  prove  either 
an  actual  request  on  the  part  of  the  defendant,  or  that  the  money  was  paid 
in  discharge  of  some  liability  which  the  plaintiff  had  taken  upon  himself 
by  the  defendant's  authority.  No  evidence  was  given  of  any  actual 
request :  it  is,  therefore,  necessary  to  inquire  whether  the  plaintiff  paid  to 
discharge  some  legal  liability,  and  whether  he  incurred  that  liability  by  the 
defendant's  authority.  The  precise  nature  of  the  contract  which  he  entered 
into  was  not  proved ;  but  the  evidence  given  by  Richardson,  on  cross- 
examination,  tends  to  show  that  the  contract  was  for  registered  shares.  He 
says :  "  The  shares  were  in  for  registration  at  the  time  I  purchased.  It  was 
understood,  at  the  time  of  the  bargain,  between  the  plaintiff  and  me,  that 
the  shares  were  then  being  registered. "  If  the  contract  was  for  unregis- 
tered shares,  it  may  be  collected  from  the  correspondence  that  the  defend- 
ant did  not  authorize  the  plaintiff  to  make  such  a  contract ;  and,  if  he  did 
make  it,  and  thereby  incurred  a  liability  to  *have  shares  bought  r*294 
in  against  him,  he  cannot  charge  the  defendant  with  the  loss 
sustained.  See  the  letters  from  the  plaintiff  to  the  defendant,  of  the  11th 
of  August,  from  the  defendant  to  the  plaintiff,  of  the  15th  of  August,  and 
from  the  plaintiff  to  the  defendant,  of  the  16th  of  August. 

Again,  whatever  was  the  form  of  the  contract,  it  must  be  taken,  against 
the  plaintiff,  that  the  purchaser  agreed  that  it  should  be  treated  as  a  con- 
tract for  registered  shares ;  for,  in  answer  to  the  defendant's  letter  of  the 
23d  of  August,  inquiring  whether  the  contract  was  to  be  treated  as  void, 
the  plaintiff  answered,  on  the  27th,  that  Richardson  would  pay  the  contract 
price,  and  the  amount  of  the  call  which  had  then  been  made,  and  which 
it  would  be  necessary  to  pay  in  order  to  have  a  transfer  of  the  shares,  after 
registration.  The  defendant  thereupon  paid  the  call,  and  then  nothing 
remained  to  be  done  but  the  execution  of  a  transfer,  which  Richardson 
ought  to  have  prepared  and  tendered  for  execution,  together  with  the  pur- 
chase-money ;  and,  until  he  did  so,  he  would  not  be  in  a  situation  to 

vol.  ui.  24  q2 
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maintain  an  action  for  not  transferring  the  shares,  according  to  Stephens  v. 
De  Medina,  4  Q.  B.  422. 

No  evidence  was  given  of  any  further  communication  between  the  par- 
ties, until  the  15th  of  October,  when  the  defendant  wrote  to  the  plaintiff, 
saying,  that,  as  he  was  going  from  home,  he  had  placed  the  correspond- 
ence in  the  hands  of  his  attorney,  and  requesting  that  all  future  commu- 
nications might  be  made  to  him.  This,  it  was  said,  amounted  to  a  refusal 
to  complete  the  contract,  and  dispensed  with  the  tender  of  a  transfer :  but 
we  think  that  such  meaning  cannot  be  attributed  to  it.  And,  although 
the  plaintiff,  by  paying  the  difference  when  the  shares  had  been  bought  in 
♦2951  ^  Richardson,  as  'far  as  he  was  concerned,  waived  such  tender, 
we  think  he  clearly  had  no  authority  to  do  so  after  the  defendant's 
letter  expressly  desiring  him  not  to  pay  any  money  on  his  account. 

Upon  the  whole,  then,  it  appears  to  us,  that,  if  the  contract  was  for 
unregistered  shares,  the  plaintiff  was  not  authorized  to  make  it ;  and,  if 
for  registered  shares,  Richardson,  not  having  tendered  a  transfer,  was  not 
in  a  situation  to  proceed  against  the  plaintiff;  and,  consequently,  that  the 
payment  by  him  was  in  his  own  wrong,  and  did  not  give  him  a  right  of 
action  against  the  defendant  for  money  paid  to  his  use.  The  rule  for 
entering  a  nonsuit  must,  therefore,  be  made  absolute.     Rule  absolute. 


LORD  ».  WARDLE.    June  6. 

Where  a  rule  has  been  mode  absolute  to  set  aside  a  verdict  found  for  the  defendant,  and  for 
a  new  trial  on  payment  of  costs  by  the  plaintiff,  and  the  plaintiff  for  more  than  a  year  (ails 
to  pay  the  costs,  or  to  take  any  steps  towards  availing  himself  of  the  rule,  the  defendant 
cannot  move  to  discharge  it  without  previously  giving  a  term's  notice  of  his  intention  so 
to  da 

An  objection  that  such  a  notice  has  been  given  in  the  name  of  an  attorney,  other  than  the 
attorney  upon  the  record,  must  be  most  distinctly  pointed  out  An  affidavit  by  the  plain- 
tiff and  his  present  attorney,  (his  attorney  on  the  record  being  dead,  and  the  rule  having 
been  made  more  than  nine  years  ago,)  stating  u  that  they  had  not,  nor  had  either  of  them, 
ever  been  served  with  any  order  to  change  the  attorney,  nor  had  they,  or  either  of  them, 
ever  had  any  notice  or  intimation  that  any  other  party  hat!  been  appointed  attorney  for  the 
defendant  in  the  place  or  stead  of  the  attorney  upon  the  record,"  was  held  to  be  insuffi- 
cient 

A  rule  for  a  new  trial,  obtained  at  the  plaintiff's  instance,  having,  in 
1837,  been  made  absolute,  on  payment  of  costs,(a)  which  were  afterwards 
taxed  at  the  sum  of  102/.  4$.,  but  not  paid,  and  no  step  having  been  since 
•2961    ta*cen  Pontiff,  the  defendant,  on  the  *31st  of  December, 

1845,  gave  a  term's  notice  of  his  intention  to  move  to  discharge 
that  rule.  The  notice  was  addressed  to  the  plaintiff,  to  John  Becke,  (suc- 
cessor to  Henry  Becke,  of  Northampton,  deceased,  the  plaintiff's  attor- 
ney,) and  to  George  Becke,  (late  agent  of  Henry  Becke,  deceased,  and 
also  agent  to  John  Becke,)  and  was  signed  by  Hall  and  Mourilyan,  «  de- 
fendant's agents." 

(a)  See  Lord  v.  WardU,  3  N.  C.  680,  4  Scott,  402 
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Channelly  Serjt,  in  Easter  term  last,  obtained  a  rule  nisi  to  discharge 
the  rule  for  a  new  trial,  citing  Champion  v.  Griffiths,  1  Dowl.  N.  S.  319, 
and  Solly  v.  Longford  ^  13  M.  &  W.  151.  The  affidavits  upon  which  the 
rule  was  obtained  stated  that  the  notice  of  motion  had  been  served  upon 
John  Becke,  and  George  Becke,  and  also  upon  the  plaintiff  himself ;  that 
the  Messrs.  Becke,  upon  application  made  to  them  respectively,  disclaimed 
to  act  as  attorneys  or  as  agents  for  the  plaintiff;  and  that  no  person  could 
be  found  who  was  now  acting  as  attorney  or  agent  for  the  plaintiff. 

Byles,  Serjt.,  (who  was  instructed  by  George  Becke,  as  agent  for  John 
Becke,)  now  showed  cause,  upon,  amongst  others,  an  affidavit  of  the  plain- 
tiff and  John  Becke,  stating  that  the  pleas  of  the  said  defendant  in  this 
action  were  pleaded  by  one  W.  B.  Bishop,  as  the  attorney  for  the  said 
defendant ;  that  the  name  of  Bishop  appeared  on  the  record  as  attorney 
for  the  defendant ;  and  that  the  deponents  had  not,  nor  had  either  of  them, 
ever  been  served  with  any  order  to  change  the  attorney,  nor  had  they  or 
either  of  them  ever  had  any  notice  or  intimation  that  any  other  party  had 
been  appointed  attorney  for  the  defendant  in  the  place  or  stead  of  Bishop, 
nor  did  they  or  either  of  them  know  who  *was  the  attorney  for  r*297 
the  defendant,  otherwise  than  by  the  feet  of  the  notice  of  motion 
having  been  served  on  them  signed  by  "  Hall  &.  Mourilyan,  defendant's 
agents,"  and  by  the  affidavit  of  N.  H.  Rowsell,  sworn  in  this  cause  on  the 
7th  of  May  instant,  in  which  he  described  himself  of  the  firm  of  "  Hall, 
Mourilyan  &  Rowsell,  attorneys  for  the  above-named  defendant."  The 
learned  serjeant  submitted,  that  the  notice  of  motion  was  insufficient,  inas- 
much as  it  was  not  signed  by  the  attorney  upon  the  record,  and  there  had 
been  no  rule  or  order  to  change  the  attorney  ;  and  that  the  lapse  of  time 
since  the  rule  was  made  absolute,  justified  the  plaintiff  in  availing  him- 
self of  any  technical  objection  to  defeat  the  present  motion. 

Channelly  Serjt.,  in  support  of  the  rule.  The  objection  is  one  of  the 
very  strictest ;  and  the  party  urging  it  is  bound  to  make  it  out  conclusively. 
This,  however,  he  has  failed  to  do  ;  for,  the  affidavits  merely  state  that 
the  deponents  (the  plaintiff  and  John  Becke,)  have  not  been  served  with 
any  order  to  change  the  attorney,  nor  have  they  or  either  of  them  ever  had 
any  notice  or  intimation  that  any  other  party  had  been  appointed  attorney 
for  the  defendant  in  the  place  of  Bishop.  JVbn  constat  but  that  there  may 
have  been  a  change  of  attorneys,  of  which  Henry  Becke,  the  original 
attorney  for  the  plaintiff,  had  notice.  Besides,  it  is  by  no  means  clear  that 
a  term's  notice  is  necessary  at  all  after  verdict.  In  May  v.  Wooding, 
3  M.  &  S.  500,  Lord  Ellen  borough  says:  «  The  reason  of  the  rule  (a)  is 
this,  that,  while  the  matter  is  still  in  controversy,  the  party  should,  after  so 
long  a  lapse  as  four  terms  without  any  proceedings,  have  notice,  that  he 
may  prepare  himself;  but,  when  the  matter  has  passed  in  rem  judicalam, 
by  the  verdict,  *the  same  reason  does  not  apply.  The  rule  of  this  r*298 
court,  therefore,  relates  merely  to  interlocutory  stages  of  the  cause. 

(a)  C.  Pn  E.  13  G.  ». 
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No  instance  is  stated  where  it  has  been  carried  further,  and  there  is  no 
analogy  to  aid  this  case."  [Tikdal,  C.  J.  There  is  no  judgment  here : 
the  verdict  is  intercepted  ;  it  has  not  passed  in  rem  judica tarn.] 

Byles,  Serjt.,  contrik.  Tipton  v.  Meekey  8  J.  B.  Moore,  579,(a)  is  an 
express  authority  to  show  that  a  term's  notice  is  necessary,  before  an  ap- 
plication like  this  can  be  entertained.  The  plaintiff  has  negatived  the 
change  of  attorney  in  the  most  positive  and  distinct  manner  that  was  pos- 
sible. The  party  moving  should  be  prepared  to  show  that  he  is  in  a  pro- 
per position  to  do  so. 

Tindal,  C.  J.  This  is  an  objection  of  an  extremely  strict  nature ;  and 
I  think  the  party  urging  it  ought  to  make  it  out  very  clearly,  to  induce  us 
to  give  effect  to  it.  The  affidavits  filed  in  answer  to  this  motion  do  not 
however  show,  so  distinctly  as  they  should  do,  that  the  attorneys  in  whose 
names  the  term's  notice  was  given  were  not  duly  authorized  to  give  it. 
The  rule  must,  therefore,  be  made  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute. 

(a)  And  boo  Jkaoon  v.  Fuller,  1  C.  &  M.  349,  1  Dowl.  P.  C.  675. 


•299]  *HILL  v.  KITCHING.  JuneS. 

The  actual  earning  of  freight  under  a  charter-party,  is  not  a  condition  precedent  to  the  right 
of  the  ship-broker  to  hia  commission  for  procuring  the  execution  of  the  charter. 

A.,  a  ship-broker,  procured  a  charter-party  to  be  made  between  B.,  a  ship-owner,  and  C, 
under  which  the  owner  contracted  to  bring  home  a  cargo  of  guano,  and  the  merchant 
agreed  to  pay  freight  at  the  rate  of  41.  15*.  per  ton,  to  be  reduced  to  41.  12*.  6dL  if  the  ship 
did  not  arrive  off  Cork  or  Falmouth  on  or  before  a  given  day.  There  was  no  express  en- 
gagement on  the  part  of  C.  to  ship  a  cargo : — Held,  that  A.  was  entitled  to  recover  from  B., 
upon  a  quantum  meruit,  for  his  work  and  labour  in  procuring  the  charter  to  be  executed, 
without  showing  the  arrival  of  the  vessel  on  or  before  the  day  mentioned,  and  notwith- 
standing only  a  very  small  quantity  of  guano  had  been  shipped,  and  a  small  amount  of 
freight  actually  earned  ;  that  tho  amount  of  compensation  due  to  him  was  a  question  for 
the  jury ;  and  that,  in  estimating  such  compensation,  they  wcro  properly  guided  by  evi- 
dence of  what  was  customary  in  similar  cases. 

A  witness  called  for  the  plaintiff,  stated,  on  the  coir  dire,  that  he  had  introduced  the  owner  to 
the  broker;  that  he  had  nothing  to  do  with  the  negotiation,  and  had  no  claim  on  the  owner; 
but  that  he  expected,  pursuant  to  arrangement,  and  to  the  custom  amongst  brokers,  to 
receive  half  the  amount  of  the  commission  the  plaintiff  might  recover  in  this  action j— 
Held,  that  tho  witness  was  not  a  necessary  or  proper  party  to  be  made  a  co-plaintiff,  nor 
a  person  u  in  whose  immediate  or  individual  behalf"  the  action  was  brought,  either  wholly 
or  in  part,  within  tho  proviso  in  tho  6  &  7  VicL,c.  85,  and  consequently  that  he  was  made 
a  competent  witness  by  that  statute. 

This  was  an  action  of  assumpsit  for  work  and  labour,  &c,  by  the 
plaintiff,  at  the  defendant's  request,  as  a  ship-broker,  in  and  about  caus- 
ing and  procuring  certain  persons  trading  under  the  firm  of  Hills  &  Al- 
dridge  to  enter  into  a  charter-party  with  the  defendant,  for  the  use  and 
hire  of  a  vessel  called  the  West  Indian,  and  in  and  about  drawing,  &c., 
divers  charter-parties  for  the  defendant,  and  for  commission  and  reward, 
&c.    There  was  also  a  count  upon  an  account  stated. 
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Pleaa — first,  except  as  to  41.,  non  assumpsit — secondly,  as  to  that  sum, 
payment  into  court. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.    It  appeared,  that,  on  the  21st  of  September,  1844, 
in  consequence  of  the  *plaintifPs  introduction,  the  following  me-  r»30o 
morandum  of  charter  was  entered  into  between  the  defendant 
and  Messrs.  Hills  &  Aldridge : — 

« It  is  agreed,  &c,  that  the  ship  shall  proceed  direct  to  Ichaboe,  and 
there  load  a  full  and  complete  cargo  of  guano,  by  the  ship's  boats  and 
tackle,  and  by  the  labour  of  the  crew,  not  exceeding  what  she  can  rea- 
sonably stow  and  carry,  over  and  above  her  tackle,  &c.,  and,  being  so 
loaded,  shall  therewith  proceed  to  Cork  or  Falmouth  for  orders,  which  are 
to  be  in  waiting  at  both  ports,  whether  to  discharge  there  or  at  a  safe  port 
in  the  United  Kingdom,  or  so  near  thereto  as  she  may  safely  get,  and 
deliver  the  same  on  being  paid  freight  at  and  after  the  rate  of  41.  15s., 
British  sterling,  per  ton;  and  which  freight  the  said  merchants  bind  them- 
selves to  pay  for  every  ton  of  guano  so  delivered  at  the  port  of  discharge ; 
restraint  of  princes  and  rulers,  the  act  of  God,  the  queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  what  nature  and  kind  soever,  during  the  said  voyage, 
always  excepted :  the  freight  to  be  paid,  one-third  on  arrival  at  the  port 
of  discharge,  and  the  balance  by  an  approved  bill  on  London,  at  three 
months'  date :  And  it  is  further  agreed,  that,  should  the  ship  not  arrive 
off  Cork  or  Falmouth  on  or  before  the  30th  of  April,  1845,  the  rate  of 
freight  be  only  41.  12*.  6d.  Penalty  for  non-performance  of  this  agree- 
ment, 2000/." 

Witnesses  called  on  the  part  of  the  plaintiff  proved,  that  the  commis- 
sion usually  paid  to  ship-brokers  for  procuring  charter-parties,  was  5  per 
cent,  upon  the  amount  of  freight ;  and  that,  upon  outward  freight,  the 
broker  was  entitled  to  his  commission  immediately :  and  it  was  attempted 
to  be  proved  that  the  commission  on  freight  of  homeward  cargoes  was 
payable  on  the  execution  of  the  charter-party ;  but  this  failed,  none  of 
the  witnesses  being  able  to  state  an  instance  of  a  Memorandum 
in  this  particular  form.  On  the  part  of  the  defendants,  it  was 
insisted  that  the  commission  was  payable  only  upon  freight  actually 
earned. 

The  quantity  of  guano  procured  for  the  ship  was  so  small,  that,  assum- 
ing the  defendant's  view  to  be  well  founded,  the  sum  paid  into  court  was 
sufficient  to  cover  the  plaintiff's  commission. 

It  did  not  distinctly  appear  when  the  vessel  arrived  at  her  port  of  dis- 
charge ;  but  it  was  assumed  that  she  had  arrived  some  time  before  the 
commencement  of  the  action. 

A  witness  named  Cramond  was  objected  to  as  incompetent  on  the 
ground  of  interest.  He  stated,  on  the  voir  dire,  that,  the  defendant  hav- 
ing applied  to  him  to  procure  freight  for  his  vessel,  he  applied  to  the 
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plaintiff;  that  he  afterwards  introduced  the  plaintiff  to  the  defendant ; 
that  the  negotiation  between  them  took  place  at  his,  Cramond's,  office, 
but  that  he  had  nothing  to  do  with  it ;  that  he  had  no  claim  against  the 
defendant,  but  should  receive  half  the  commission  from  the  plaintiff,  if  he 
recovered,  pursuant  to  an  agreement  with  the  plaintiff  to  that  effect,  and 
the  custom  amongst  brokers.  His  lordship  thought  the  witness  compe- 
tent, under  Lord  Denraan's  act,  6  &  7  Vict.  c.  85,  and  accordingly  ad- 
mitted his  testimony. 

It  was  then  objected  that  there  was  no  proof  that  the  plaintiff  was 
licensed  as  a  broker  pursuant  to  the  statute  ;(a)  it  being  insisted  that  the 
character  in  which  the  plaintiff  declared  was  in  issue  under  non  assump- 
sit. His  lordship  was  of  opinion  that  the  payment  of  money  into  court 
disposed  of  that  point. 

At  the  close  of  the  plaintiff's  case,  his  lordship  was  called  upon  to 
•3021  dircct  a  nonsuit,  on  the  grounds,  that  *Cramond  should  have  been 
a  co-plaintiff;  that  the  right  to  commission  only  arose  upon 
freight  actually  earned ;  and  that,  as  the  amount  of  freight  to  be  earned 
depended  on  the  quantity  of  cargo  brought  home,  as  well  as  upon  the 
period  of  the  ship's  arrival  at  her  port  of  discharge,  no  action  could  be 
maintained  until  that  was  ascertained. 

A  verdict  was  found  for  the  plaintiff,  damages  115/.  125.;  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  nonsuit,  if  the  court  should 
be  of  opinion  that  either  of  the  above  objections  was  well  founded. 

Manning,  Serjt.,  accordingly,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  for  a  nonsuit,  upon  the  points  reserved ;  or  for  a  new  trial,  on 
the  ground  that  Cramond's  evidence  was  improperly  received,  and  that 
the  verdict  was  against  the  weight  of  evidence. 

Kinglake,  Serjt.,  (with  whom  was  M.  Smith,)  showed  cause.  Cra- 
mond  was  no  party  to  the  contract  with  the  defendants,  and  therefore  was 
not  entitled  to  sue,  either  solely  or  jointly  with  Hill.  The  negotiation  for 
the  charter-party  was  conducted  by  Hill,  and  Hill  was  the  only  person 
entitled  to  the  commission :  Burnett  v.  Bouch,  9  G.  &  P.  620.  The 
other  ground—of  incompetency,  viz.  that  Cramond  had  an  interest  in  the 
event  of  the  suit,  inasmuch  as  he  expected  to  receive  half  the  commission 
that  might  be  recovered  by  the  plaintiff — is  removed  by  the  6  &  7  Vict, 
c.  85,  the  first  section  of  which  enacts,  "  that  no  person  offered  as  a  wit- 
ness shall  hereafter  be  excluded  by  reason  of  incapacity  from  crime  or 
interest  from  giving  evidence,  either  in  person  or  by  deposition,  according 
to  the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action  or  pro- 
•ono-i  *ceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge, 
jury,  sheriff,  coroner,  magistrate,  officer,  or  person  having,  by 
law,  or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine 


(a)  57  G.  3,  c.  Ix.  A  ship-broker  is  not  a  -broker"  within  this  act  Gibbons  v.  Rule, 
A  Bmgh.  30 J,  12  J.  B.  Moore,  539. 


Digitized  by  LiOOQle 


3  Manning,  Granger,  &  Scott. 


303 


evidence ;  but  that  every  person  so  offered  may  and  shall  be  admitted  to 
give  evidence  on  oath,  or  solemn  affirmation  in  those  cases  wherein 
affirmation  is  by  law  receivable,  notwithstanding  that  such  person  may  or 
shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of  the  trial 
of  any  issue,  matter,  question,  or  inquiry,  or  of  the  suit,  action,  or  pro- 
ceeding in  which  he  is  offered  as  a  witness,  and  notwithstanding  that 
such  person  offered  as  a  witness  may  have  been  previously  convicted  of 
any  crime  or  offence."  This  is  precisely  one  of  the  cases  the  statute  in- 
tended to  meet ;  and  does  not  fall  within  any  of  the  exceptions  in  the 
subsequent  proviso,  which  declares  that  the  act  «  shall  not  render  compe- 
tent any  party  to  any  suit,  action,  or  proceeding,  individually  named  in 
the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises  sought  to 
be  recovered  in  ejectment,  or  the  landlord  or  other  person  in  whose  right 
any  defendant  in  replevin  may  make  cognisance,  or  any  person  in  whose 
immediate  or  individual  behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such  person  respect- 
ively," &c.  Cramond  is  not,  and  could  not  be,  a  party  to  the  suit  indi- 
vidually named  in  the  record,  nor  is  he  a  person  in  whose  immediate  or 
individual  behalf  the  action  is  brought,  either  wholly  or  in  part.  This  is 
not  like  the  case  of  trustee  and  cestui  que  trust.  In  Sinclair  v.  Sinclair, 
13  M.  &  W.  640,  it  was  held  that  a  prochein  amy,  though  named  in  the 
record,  is  not  <<  a  party  to  the  suit"  within  the  statute,  and  that  any  inte- 
rest he  may  have,  or  any  liability  that  may  attach  to  him  in  respect  of 
•costs,  is  no  longer  a  ground  of  objection  to  his  competency  as  a  r*304 
witness. 

The  plaintiff  waa  clearly  entitled  to  the  customary  commission  of  5  per 
cent,  on  the  stipulated  freight,  as  soon  as  the  charter-party  was  executed : 
Broad  v.  Thomas,  4  C.  &  P.  338,  7  Bingh.  99,  4  M.  &  P.  732;  Read  v. 
Rann,  10  B.  &  C.  438.  There  is  no  ground  for  the  suggestion  that  the 
payment  of  the  broker's  commission  is  conditional  upon  the  actual  earning 
of  freight  by  the  ship,  or  that  the  right  doet  not  attach  until  her  arrival  at 
her  port  of  discharge. 

Manning,  Serjt.,  (with  whom  was  Warren,)  in  support  of  the  rule. 
There  could  not  have  been,  under  this  charter-party,  any  adjustment  of 
the  amount  of  freight  until  the  arrival  of  the  West  Indian  at  her  port  of 
discharge,  or  until  the  30th  of  April,  1845,  had  passed.  It  was  uncer- 
tain what  quantity  of  guano  would  be  brought  home,  the  merchants  not 
binding  themselves  to  ship  any ;  and  it  was  uncertain  whether  the  freight 
should  be  at  the  rate  of  4/.  155.  per  ton,  or  41.  12s.  6d.  Consequently,  the 
amount  of  commission  remains  in  dubio,  and  no  such  promise  as  that  alleged 
in  the  declaration  can  be  implied  by  law.  [Tindal,  C.  J.  The  plaintiff, 
at  all  events,  may  claim  commission  on  the  lower  amount  of  stipulated 
freight.  All  the  witnesses  agreed  that  the  broker  is  entitled  to  his  commis- 
sion upon  the  execution  of  the  charter-party.]  There  were  only  two 
distinct  instances  proved  of  the  payment  at  the  outset,  of  commission  upon 
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homeward  freight ;  and  one  of  them  was  a  case  where  the  parties  had  an 
account  between  them,  and  it  was  settled  voluntarily ;  the  other  was  a  case 
where  the  broker  was  also  agent  for  the  ship,  and  so  was  enabled  to  com- 
•3051  a  Premature  "payment  of  the  commission.  [Maule,  J.  Do 
you  mean  to  contend,  that,  if  the  vessel  had  been  lost  on  her 
homeward  voyage,  no  commission  would  have  been  payable,  because 
freight  was  not  actually  earned  ?]  That  would  depend  upon  the  terms 
of  the  charter-party.  [Maule,  J.  Assume  a  charter-party  in  the  ordi- 
nary form — which  would  not  entitle  the  owner  to  freight  unless  earned.] 
Probably  that  could  not  successfully  be  contended.  It  never  could  have 
been  the  intention  of  these  parties,  that  the  customary  freight  spoken  of 
by  the  witnesses  should  be  payable  absolutely,  upon  a  charter-party 
framed  like  this.  And  there  was  no  evidence  whatever  to  support  a 
quantum  meruit. 

Craraond,  the  witness,  was  the  party  originally  employed  by  the  de- 
fendant. Either  the  action  should  have  been  brought  by  Craraond  alone, 
or  he  should  have  sued  jointly  with  Hill.  By  the  custom  of  the  trade  it 
appears,  that,  where  one  broker  procures  the  ship,  and  another  the  mer- 
chant, they  divide  the  commission  between  them.  And  here  the  witness 
stated,  on  the  voir  rftre,  that  he  was  to  have  his  share  only  in  the  event  of 
the  plaintiff  succeeding  in  this  action.  He  is,  therefore, — precisely  within 
the  terms  of  the  proviso  in  Lord  Denman's  act, — a  person  in  whose  im- 
mediate and  individual  behalf  the  action  is  brought  in  part ;  he  is  conse- 
quently disqualified  from  giving  evidence  in  support  of  the  plaintiff's  claim. 
The  case  of  Sinclair  v.  Sinclair  is  quite  beside  the  present :  a  prochein 
amy  has  no  personal  interest ;  he  is  appointed  by  the  court  merely  to 
watch  over  the  interests  of  the  infant 

The  verdict  was  clearly  against  the  evidence ;  for,  though  the  witnesses 
who  were  called  to  prove  the  custom  stated  upon  their  examination  in 
chief  that  the  commission  was  payable  on  the  execution  of  the  charter* 
party,  it  turned  out,  upon  cross-examination,  that  the  universal  practice 
•3061  ^ac*  been  to  Pay  commission  on  freight  'outwards  at  once,  but  to 
pay  commission  on  homeward  freight  after  the  arrival  of  the  ves- 
sel. [Tindal,  C.  J.  All  the  witnesses  who  spoke  to  that,  stated  that 
the  delay  was  only  matter  of  courtesy.]  To  say  that  what  is  admitted  to 
be  matter  of  uniform  practice  is  not  matter  of  right,  but  of  courtesy,  is  to 
give  effect  to  the  wishes  of  the  witness  against  his  testimony.  At  all 
events,  the  evidence  did  not  satisfactorily  establish  a  custom  to  pay  the 
broker's  commission  on  homeward  freight,  before  the  determination  of 
the  homeward  voyage. 

Tindal,  C.  J.  It  appears  to  me  that  the  verdict  in  this  case  ought  not 
to  be  disturbed.  With  respect  to  that  part  of  the  rule  which  prays  for  a 
nonsuit,  the  objection  is,  that  the  plaintiff  is  not  entitled  to  recover,  by 
reason  of  uncertainty  as  to  the  amount  upon  which  the  commission  was 
to  be  calculated,  as  well  as  uncertainty  as  to  the  period  of  the  ship's  arri- 
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val.  The  plaintiff  brings  his  action  for  work  and  labour  as  a  ship-broker. 
In  reality  the  action  is  brought  upon  a  quantum  meruit.  The  plaint  iff 
claims  to  be  entitled  to  recover  the  amount  of  commission  that  is  usually 
paid  under  similar  circumstances.  In  proving  what  is  customary,  it  is 
not  to  be  expected  that  the  evidence  will  tally  in  all  the  instances :  there 
may  be  many  cases  in  which  the  terms  of  the  particular  charter-party  do 
not  precisely  accord  with  the  one  under  consideration.  The  general 
result  of  the  evidence  in  this  case  was,  that  the  broker  obtaining  a  charter 
is  entitled  to  a  commission  of  5  per  cent,  upon  the  stipulated  freight.  It 
is  difficult,  perhaps,  rigorously  to  apply  this  sort  of  evidence  ;  but,  at  all 
events,  it  is  a  measure  for  the  guidance  of  the  jury  in  exercising  their 
discretion.  Then,  with  regard  to  the  uncertainty  as  to  the  amount  of 
freight : — it  is  admitted  that  the  broker's  right  to  commission  is  not  to 
depend  upon  the  fact  of  the  ship  earning  freight :  and  it  is  also  admitted 
that  the  broker's  claim  is  not  liable  "to  be  cut  down  by  the  loss  of  r*3Q7 
the  vessel,  or  by  her  failure  to  get  a  cargo.  If  so,  the  plaintiff's 
right  to  recover  cannot  depend  upon  a  nice  calculation  as  to  what  cargo 
might  have  been  brought  home.  So,  also,  as  to  the  amount  of  freight  the 
owners  would  be  entitled  to  receive,  if  the  vessel  should  arrive  off  Cork  or 
Falmouth  on  or  before  the  30th  of  April,  1846.  The  plaintiff  would,  at 
all  events,  be  entitled  to  commission  on  the  lesser  amount.  I  can  see  no 
legal  objection  to  the  maintenance  of  the  action ;  nor  do  I  perceive  any 
thing  unreasonable  in  the  allowance  of  5  per  cent.  There  was  no  evi- 
dence called  to  prove  it  excessive :  in  truth  it  has  been  tried  again  and 
again,  and  allowed. 

Whether  or  not  Cramond  should  have  been  a  co-plaintiff,  depends  upon 
whether  there  was  any  privity  of  contract  between  him  and  the  defendants. 
He  stated,  upon  the  voir  dire,  that  he  had  no  claim  upon  the  defendant, 
but  expected  to  receive  half  the  amount  of  commission  from  the  plaintiff 
if  he  recovered.  There  clearly  was  no  ground  for  making  him  a  co- 
plaintiff. 

As  to  the  competency  of  Cramond, — that  depends  upon  whether  or  not 
he  comes  within  the  exception  in  Lord  Penman's  act,  which  provides 
« that  this  act  shall  not  render  competent  any  party  to  any  suit,  action, 
or  proceeding,  individually  named  in  the  record,  or  any  lessor  of  the 
plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in  ejectment  or  the 
landlord  or  other  person  in  whose  right  any  defendant  in  replevin  may 
make  cognisance,  or  any  person  in  whose  immediate  and  individual  be- 
half any.  action  may  be  brought  or  defended,  either  wholly  or  in  part, 
or  the  husband  or  wife  of  such  persons  respectively."  The  former 
part  of  the  proviso  is  free  from  difficulty ;  the  interest  of  a  party  to  the  suit 
is  direct  and  immediate:  so,  the  tenant  in  ejectment  has  a  direct  and 
immediate  interest,  inasmuch  as  a  judgment  for  the  plaintiff  would  remove 
him  from  the  land :  *and  the  interest  of  the  landlord  or  other  per-  r*3Qg 
son  in  whose  right  a  defendant  in  replevin  makes  cognisance.  *• 
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is  equally  direct.  Then  comes  the  last  clause,—"  or  any  person  in  whose 
immediate  and  individual  behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part."  That  would  seem  to  include  the  tenant  in 
ejectment,  and  the  landlord  in  replevin,  and  to  carry  the  exception  some- 
what further.  If  it  had  appeared  that  the  plaintiff  had  made  over  to  Cra- 
mond a  moiety  of  the  commission,  then  I  should  have  said  that  Cramond 
was  a  person  in  whose  immediate  and  individual  behalf  the  action  was  in 
part  brought.  But  that  is  not  so.  Cramond,  though  he  claims  a  moiety 
of  the  commission,  under  a  separate  and  distinct  agreement  with  the 
plaintiff,  has  no  right  to  lay  his  hand  upon  any  portion  of  the  money  to  be 
recovered  in  this  action.  And  there  was  no  evidence  to  show  that  he  was 
any  party  to  the  bringing  of  the  action.  I  therefore  think  the  case  does 
not  fall  within  the  proviso  in  question,  and,  consequently,  that  the  ob- 
jection to  the  competency  of  the  witness  is  removed. 

As  to  the  last  ground  upon  which  the  rule  was  moved,  viz.  that  the 
verdict  was  against  the  weight  of  evidence,  I  can  only  say,  that,  in  my 
opinion,  the  evidence  was  all  one  way,  and  that  there  is  no  pretence  what- 
ever for  disturbing  the  verdict. 

Coltman,  J.  I  am  of  the  same  opinion.  This  is,  in  truth,  an  action 
for  work  and  labour  by  the  plaintiff  in  procuring  the  charter-party  to  be 
made.  Evidence  was  given  on  the  part  of  the  plaintiff  to  show  that  the 
commission  was  payable  upon  the  execution  of  the  charter-party :  and  the 
contention  on  the  part  of  the  defendant  was,  that  the  commission  on 
homeward  freight  was  not  earned  until  the  arrival  of  the  vessel.  The 
amount  of  freight  might  depend  upon  the  quantity  of  guano  brought 
#onqi  home ;  but  not  so  the  amount  of  "commission,  unless  it  can  be 
made  out  that  no  commission  on  freight  is  payable  unless  and  until 
freight  is  actually  earned:  and  that  is  not  pretended.  The  evidence  of 
custom,  therefore,  affords  reasonable  means  for  estimating  the  proper  rate 
of  commission. 

Cramond  clearly  could  not  have  sued,  either  alone,  or  jointly  with  Hill ; 
for,  though  Cramond  was  applied  to  in  the  first  instance,  Hill  was  the 
party  employed  as  broker,  and  the  contract  was  made  with  him  alone. 

With  regard  to  Lord  Denman's  act,  it  is  material  to  observe  that  it 
distinguishes  between  parties  having  an  interest  in  the  action,  and  parties 
in  whose  immediate  and  individual  behalf  the  action  is  brought.  It  ap- 
pears to  me,  that  the  party  "in  whose  immediate  and  individual  behalf 
the  action  is  brought,"  must  be  understood  to  mean,  the  party  who  causes 
the  action  to  be  brought ;  and  that  a  witness  is  not  brought  within  the 
proviso  by  merely  showing  that  he  has  an  interest  in  the  determination  of 
the  cause  in  a  particular  way. 

Maule,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
It  was  insisted,  on  the  part  of  the  defendant,  that  the  plaintiff  was  not 
entitled  to  maintain  the  action,  his  right  to  commission  being  dependent 
upon  the  amount  of  freight  to  be  earned  on  the  homeward  voyage  ;  and, 
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as  no  homeward  freight  was  earned,  no  commission  was  payable.  This 
argument  is  based  upon  a  misapprehension  of  the  facts.  It  appears  that 
the  plaintiff  was  employed  by  the  defendant  to  procure  a  homeward  freight 
for  his  ship,  and  that  he  performed  that  work.  An  action  being  brought 
for  compensation,  it  was  necessary  for  the  plaintiff  to  lay  before  the  jury 
some  evidence  as  to  the  proper  amount  he  was  entitled  to  for  his  commis- 
sion. For  this  purpose  he  called  several  witnesses.  Upon  cross-exami- 
nation, some  of  these  witnesses  seemed  to  think  that  the  charter-party 
*in  this  case  was  not  precisely  in  the  terms  in  which  charter-parties  r»3iQ 
are  ordinarily  framed.  It  does  not,  however,  follow,  that  there- 
fore the  plaintiff  is  not  entitled  to  some  compensation  for  his  trouble  in 
procuring  its  execution.  It  is  said,  that  the  stipulated  payment  here  was 
not  properly  freight.  The  question,  however,  is  not  whether  this  is  in 
strictness  freight — though  it  would  seem  from  the  case  of  Devaux  v.  T  Anson, 
5  N.  C.  519,  7  Scott,  607,  that  it  may  be  so  called — but  what  compensa- 
tion the  plaintiff  is  entitled  to  receive  for  procuring  the  execution  of  this 
charter-party.  The  witnesses  showed  that  the  usual  and  reasonable  amount 
of  compensation  was  about  that  found  by  the  jury.  The  plaintiff  was 
clearly  entitled  to  something ;  and  I  think  the  jury  might  very  properly 
take  into  their  consideration  what  had  usually  been  done  in  similar  cases, 
though  the  terms  of  the  charter-parties  in  those  cases  may  have  differed 
from  those  of  the  present.  When  it  was  conceded  that  the  right  to  com- 
mission might  arise,  notwithstanding  no  freight  might  be  earned,  in  con- 
sequence of  the  loss  of  the  ship,  or  from  any  other  cause,  it  appeared  to 
me  that  there  was  an  end  of  the  argument.  If  the  broker's  right  to  com- 
mission were  to  depend  upon  the  arrival  of  the  vessel  and  the  quantity  of 
cargo,  he  would  be  pro  tanto  an  insurer,  not  only  against  perils  of  the  sea, 
but  also  against  the  chance  of  a  cargo  not  being  put  on  board.  That 
shows  that  the  argument  that  would  make  the  payment  of  freight  contin- 
gent, has  no  foundation  in  reason  or  convenience. 

With  respect  to  the  admissibility  of  Cramond,  and  the  supposed  neces- 
sity for  making  him  a  party  to  the  action,  the  case  stands  thus :  The 
defendant,  having  a  ship  to  let,  asks  Cramond  to  procure  a  charter  for  him. 
Cramond  applies  to  Hill.  A  negotiation  takes  place  between  the  defend- 
ant and  Hill,  which  results  in  the  'latter  procuring  a  charter-party  r»3n 
to  be  executed  for  the  defendant.  It  appears  from  Cramond's  1 
statement,  that  he  is  to  receive  something  from  the  plaintiff  for  the  intro- 
duction. This  action  is  brought  by  Hill  to  recover  the  commission  usually 
paid  for  such  work  as  he  has  performed  for  the  defendant.  Cramond  was 
no  party  to  the  contract  with  the  defendant :  he,  therefore,  could  have  no 
right  to  sue  either  alone  or  jointly  with  Hill.  He  is  not  necessarily,  nor 
do  I  think  he  could  properly  be,  a  party  to  the  record.  It  is  contended, 
that,  though  not  a  party  to  the  record,  Cramond  is  within  the  proviso  in 
Lord  Denman's  act.  The  general  scope  of  the  6  &  7  Vict.  c.  85,  is,  to 
allow  the  examination  of  all  persons,  notwithstanding  they  may  have  an 
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interest  in  the  event  of  the  suit.  The  meaning  of  the  proviso  is,  that 
no  person  who  is  the  formal  plaintiff  on  the  record,  shall  be  called  as 
a  witness,  nor  any  person  who,  though  not  the  formal  plaintiff,  is  yet 
substantially  so.  For  instance,  suppose  a  man  assigns  a  bond,  and 
sues  the  obligor  on  behalf  of  the  assignee,  the  latter  would  be  a  person  in 
whose  immediate  and  individual  behalf  the  action  was  brought,  and  there- 
fore not  an  admissible  witness.  Here,  Cramond  does  not  employ  Hill  to 
bring  the  action,  nor  is  it  brought  on  his  behalf.  It  may  be  that  Hill  may 
decline  to  pay  him  a  moiety  of  the  commission  when  he  has  recovered  it. 

I  also  think  the  verdict  was  quite  in  accordance  with  the  evidence. 

Cbesswell,  J.  I  am  entirely  of  the  same  opinion.  With  respect  to 
the  grounds  of  nonsuit  reserved,  I  have  nothing  to  add.  As  to  Cramond,  I 
think  he  clearly  is  not  a  party  contemplated  by  the  proviso  in  Lord  Denman's 
act.  The  action  is  brought  to  recover  commission  or  compensation  for 
effecting  a  charter-party  for  the  defendant.  The  party  who  performed  the 
*3121  work  *was  Hill,  and  not  Cramond.  It  is  true,  Cramond  obtained 
the  job  for  Hill.  But,  whatever  understanding  there  may  have 
been  between  Hill  and  Cramond,  it  is  quite  clear,  that,  as  between  the 
parties  to  this  record,  the  work  was  done  by  Hill  on  his  own  account. 
Under  the  circumstances,  no  action  could  have  been  maintained  against 
the  defendants,  either  by  Cramond  alone,  or  by  Hill  and  Cramond  jointly. 
The  fact  of  Cramond  hoping  to  get  a  moiety  of  the  sum  that  may  be  re- 
covered by  Hill,  does  not  make  this  an  action  brought  wholly  or  in  part 
on  his  immediate  and  individual  behalf.  Rule  discharged. 


COLDHAM  v.  SHOWLER.   June  8. 

A.  contracted  to  purchnse  of  B.  the  goodwill,  &c,  of  a  public-house.  On  the  back  of  the 
agreement  was  the  following  memorandum,  written,  and  signed  by  C,  after  the  execution 
of  the  agreement  by  A.  and  R: — "I  hereby  undertake  that  my  daughter,  R,  sliall  perform 
all  the  covenants  and  conditions  named  in  the  annexed  agreement,  and  hold  and  consider 
myself  responsible  for  her."  The  whole  was  described  by  die  witness  as  having  been  one 
entire  transaction.  In  an  action  against  C.  to  recover  back  the  deposit,  on  the  puruhaso 
going  off  by  the  default  of  the  vendor: — ffcW,  that  the  agreement  and  endorsement  might 
be  looked  at  together  for  the  purpose  of  making  out  a  consideration  for  the  defendant's 
promise. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that,  on  the  10th 
of  October,  1845,  by  a  certain  agreement  then  made  by  one  Amelia 
Showier,  the  plaintiff,  and  the  defendant,  the  said  Amelia  Showier,  in 
consideration  of  30/.  by  the  plaintiff,  to  wit,  on,  &c.  aforesaid,  paid  to  the 
said  Amelia  Showier,  and  in  the  said  agreement  stated  and  alleged  to  have 
been  paid  as  a  deposit,  upon  the  execution  of  that  agreement,  in  part  of 
the  consideration  money  agreed  to  be  paid  for  the  goodwill,  furniture, 
fixtures,  effects,  and  stock  in  trade,  in  manner  in  the  said  agreement 
'3131  a^er  menti°ned>  agreed  to  sell  and  transfer  to  the  plaintiff  her 
interest  *in  the  house  and  premises  in  the  said  agreement,  alleged 


Digitized  by  LiOOQle 


3  Manning,  Granger,  &  Scott.  313 

ft 

to  be  known  by  the  sign  of  the  White  Bear,  Upper  Fore  street,  in  the 
parish  of  Lambeth,  and  in  the  county  of  Surrey,  at  and  for  the  sum  of 
150/.,  conditionally,  that,  if  the  plaintiff  should  not  be  accepted  as  tenant 
by  the  landlord,  upon  the  same  terms  that  Amelia  Showier  then  occupied 
the  same,  the  deposit  money  then  paid  should  be  forthwith  returned,  and 
that  agreement  cancelled;  that  the  said  Amelia  Showier,  by  the  said 
agreement,  further  agreed  to  sell  the  said  goodwill,  and  all  the  household 
furniture,  fixtures,  and  effects,  that  she  should  have  a  right  to  sell  in  and 
upon  the  said  premises,  at  and  for  the  sum  of  150/. ;  also  the  stock,  not 
exceeding,  in  porter,  three  butts,  ale,  six  barrels,  and  foreign  and  British 
spirits,  cordials,  and  compounds,  35/.,  at  trade  prices,  in  the  usual  man- 
ner ;  that  the  plaintiff,  by  the  said  agreement,  agreed  to  purchase  the  said 
goodwill,  goods,  fixtures,  utensils,  and  stock  in  trade,  in  manner  before 
described,  and  to  pay  for  the  same  on  taking  possession,  which  it  was  by 
the  agreement  declared  should  be  on  or  prior  to  the  20th  of  October,  1845 ; 
that  the  said  Amelia  Showier,  by  the  said  agreement,  further  agreed  that  she 
would  sign  and  deliver  the  notices,  according  to  act  of  parliament,  of  her 
intention  to  quit  the  said  premises,  to  the  constable  and  overseer  of  the 
parish,  and  would  also  assign  good  and  sufficient  licenses  for  carrying  on 
the  trade  of  a  licensed  victualler,  on  being  paid  for  the  unexpired  time 
therein,  to  pay  and  clear  all  rent  and  taxes  due  to  the  time  of  giving  posses- 
sion as  before  described;  and,  further,  that  the  said  Amelia  Showier  should 
not  be  in  any  manner  concerned  in  carrying  on  the  trade  of  a  licensed 
victualler,  or  retailer  of  beer,  within  half  a  mile  of  the  premises  above 
named,  during  the  time  the  same  was  occupied  by  the  plaintiff,  or  his  wife, 
being  a  widow;  and  it  was  by  the  said  agreement  declared,  that,  for  the 
due  performance  *of  that  agreement,  each  of  them,  the  said  Amelia  r»3i4 
Showier  and  the  plaintiff,  bound  himself,  his  executors  and  ad- 
ministrators, to  the  other  of  them,  in  the  sum  of  50/.,  which  was  in  the 
said  agreement  alleged  to  be  the  amount  of  liquidated  damages  ascertained 
and  fixed  on  breach  thereof;  and  that,  by  the  said  agreement,  the  defend- 
ant undertook  that  his  daughter,  the  said  Amelia  Showier,  should  perform 
all  the  covenants  and  conditions  named  in  the  said  agreement,  and  thereby 
declared  that  he  held  and  considered  himself  responsible  for  her :  Mutual 
promises :  Averment,  that,  after  the  making  of  the  said  agreement  and 
promises,  and  before  the  said  Amelia  Showier  had  completed  the  sale,  or 
the  plaintiff  had  completed  the  purchase,  according  to  the  agreement  in 
that  behalf,  or  otherwise,  of  the  said  goodwill,  household  furniture,  fix- 
tures, and  effects,  or  of  any  part  thereof,  or  of  the  premises  by  the  said 
agreement  agreed  to  be  sold,  or  of  any  part  thereof,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  20th  of  October,  1845,  aforesaid, 
the  plaintiff  was  not  accepted  as  tenant  of  the  premises  in  the  agreement 
in  that  behalf  mentioned,  by  the  said  landlord,  to  wit,  by  one  Chatfield, 
being,  and  who  then  was,  the  landlord  in  the  agreement  mentioned,  upon 
the  terms  in  the  agreement  in  that  behalf  mentioned,  to  wit,  the  terms 
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upon  which  the  said  Amelia  Showier  occupied  the  same  as  aforesaid ;  and 
that  the  said  landlord,  to  wit,  the  said  Chatfield,  then  wholly  refused  to 
accept  the  plaintiff  as  such  tenant  as  aforesaid  upon  the  same  terms,— 
whereof,  the  said  Amelia  Showier,  and  also  the  defendant,  afterwards,  and 
before  the  commencement  of  the  suit,  to  wit,  on,  &c,  had  notice ;  and 
the  said  Amelia  Showier  was  then  requested  by  the  plaintiff  to  return  and 
repay  to  him  the  said  deposit  money,  to  wit,  the  said  sum  of  30/.,  so  paid 
to  her  as  aforesaid,  according  to  the  agreement  in  that  behalf ;  yet  the 
•3151  sa*d  Amelia  Showier  did  not  nor  would,  "when  she  was  requested 
as  aforesaid,  or  at  any  other  time,  return  or  pay  to  the  plaintiff  the 
said  deposit  money,  to  wit,  the  said  30/.,  or  any  part  thereof,  but  wholly 
refused  and  neglected  so  to  do,  and  therein  failed  and  made  default ;  and 
the  said  Amelia  Showier  had  not  at  any  time  paid  to  the  plaintiff  the  said 
sum  of  50/.  in  the  said  agreement  mentioned,  or  any  part  thereof,  although 
she  was  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on, 
&c,  requested  by  the  plaintiff  to  pay  him  the  same,— of  all  which  said 
several  facts,  matters,  and  premises,  the  defendant  afterwards,  and  before 
the  commencement  of  the  suit,  to  wit,  on,  &c,  had  notice :  Breach,  that 
the  defendant,  disregarding  the  said  agreement,  and  his  said  promise,  had 
not  at  any  time  held  himself  responsible,  or  been  responsible,  to  the  plain- 
tiff, for  the  performance  by  the  said  Amelia  Showier  of  the  said  agreement, 
or  for  the  payment  by  her,  according  to  the  said  agreement  in  that  behalf, 
of  the  said  sums  of  30/.  and  50/.,  or  either  of  them,  or  any  part  thereof, 
and  had  not  at  any  time  paid  to  the  plaintiff  the  said  deposit  money,  to 
wit,  the  said  30/.,  or  any  part  thereof,  or  the  said  50/.,  or  any  part  thereof, 
although  she  was  afterwards,  and  before  the  commencement  of  the  suit, 
to  wit,  on,  &c.,  requested  by  the  plaintiff  so  to  do ;  and  that  the  last- 
mentioned  two  sums  of  money  were  still  wholly  unreturned  and  unpaid 
to  the  plaintiff,  and  wholly  unsatisfied  and  undischarged,  contrary  to  the 
form  and  effect  of  the  said  agreement. 

There  was  also  a  count  for  money  had  and  received,  and  a  count  for 
money  found  due  upon  an  account  stated. 

The  defendant  pleaded — first,  non  assumpsit,  to  the  whole  declaration 
— secondly,  to  the  first  count,  that  it  never  was  agreed  by  and  between  the 
said  Amelia  Showier  and  the  plaintiff,  in  manner  and  form  as  in  the 
•3161  declaration  alleged  ;  concluding  to  the  country — thirdly,  to  the 
first  count,  that,  after  the  making  of  the  agreement  and  the  pro- 
mise of  the  defendant  in  the  first  count  mentioned,  and  before  any  breach 
of  the  said  agreement,  or  of  the  said  promise,  and  before  a  reasonable 
time  had  elapsed  for  procuring  the  landlord  of  the  said  house  and  pre- 
mises to  accept  the  plaintiff  as  tenant  thereof,  to  wit,  on  the  10th  of  Octo- 
ber, 1845,  he  the  plaintiff  refused  to  purchase  the  said  goodwill,  fixtures, 
goods,  utensils,  and  stock,  or  any  part  thereof,  or  to  pay  for  the  same,  or 
any  part  thereof,  or  to  become  tenant  of  the  said  house  and  premises,  or 
to  accept  or  take  the  same,  or  any  part  thereof;  verification. 
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The  plaintiff  joined  issue  on  the  first  two  pleas,  and  replied  de  injuria 
to  the  last. 

The  cause  was  tried  before  Eble,  J.,  at  the  sittings  at  Westminster  after 
the  last  term.  The  plaintiff  put  in  an  agreement,  with  two  memoranda 
endorsed  thereon,  and  bearing  three  several  agreement  stamps,  as  follows  : 

«  An  agreement  made  and  entered  into  this  10th  of  October,  1845, 
between  Miss  Amelia  Showier,  of  the  White  Bear,  Upper  Fore  street, 
Lambeth,  of  the  one  part,  and  James  Coldham,  of  the  other  part,  as  fol- 
lows :  viz.  the  said  Amelia  Showier,  in  consideration  of  the  sum  of  30/. 
paid  as  a  deposit  upon  the  execution  of  this  agreement — part  of  the  con- 
sideration money  agreed  to  be  paid  for  the  goodwill,  furniture,  fixtures, 
effects,  and  stock  in  trade,  in  manner  hereafter  mentioned — agrees  to  sell 
and  transfer  to  the  said  James  Coldham  her  interest  in  the  house  and  pre- 
mises known  by  the  sign  of  the  White  Bear,  Upper  Fore  street,  in  the 
parish  of  Lambeth,  and  county  of  Surrey,  at  and  for  the  sum  of  150/., 
conditionally,  that,  if  the  said  James  Coldham  is  not  accepted  as  tenant, 
by  the  landlord,  upon  the  same  terms  that  the  said  Amelia  Showier  now 
occupies  the  *same,  the  deposit  money  now  paid  shall  be  forth-  r*3i7 
with  returned,  and  this  agreement  cancelled  ;  and  the  said  Ame- 
lia Showier  hereby  further  agrees  to  sell  the  said  goodwill,  and  all  the 
household  furniture,  fixtures,  and  effects  that  she  shall  have  a  right  to  sell, 
in  and  upon  the  Said  premises,  at  and  for  the  sum  of  150/. ;  also  the  stock, 
not  exceeding,  in  porter,  three  butts,  ale,  six  barrels,  and  foreign  and 
British  spirits,  cordials,  and  compounds,  35/.,  at  trade  prices,  in  the  usual 
manner :  and  the  said  James  Coldham  agrees  to  purchase  the  said  good- 
will, goods,  fixtures,  utensils,  and  stock  in  trade,  in  manner  before 
described,  and  to  pay  for  the  same  on  taking  possession,  which  shall  be  on 
or  prior  to  the  20th  day  of  October,  1845 :  and  the  said  Amelia  Showier 
further  agrees,  that  she  will  sign  and  deliver  the  notices,  according  to  the 
act  of  parliament,  of  her  intention  to  quit  the  said  premises,  to  the  con- 
stable and  overseer  of  the  parish,  and  will  also  assign  good  and  sufficient 
licenses  for  carrying  on  the  trade  of  a  licensed  victualler,  on  being  paid 
for  the  unexpired  time  therein ;  to  pay  and  clear  all  rent  and  taxes  due 
to  the  time  of  giving  possession  as  before  described ;  and,  further,  that  the 
said  Amelia  Showier  shall  not  be  in  any  manner  concerned  in  carrying  on 
the  trade  of  a  licensed  victualler,  or  retailer  of  beer,  within  the  distance 
of  half  a  mile  of  the  premises  above  named,  during  the  time  the  same  is 
occupied  by  the  said  James  Coldham,  or  his  wife,  being  a  widow :  And, 
for  the  due  performance  of  this  agreement,  each  of  the  said  parties  bind- 
eth  himself,  his  executors  and  administrators,  to  the  other  of  them,  in  the 
sum  of  60/.,  being  the  amount  of  liquidated  damages  ascertained  and 
fixed  in  breach  thereof.  In  witness  whereof  the  said  parties  have  here- 
unto set  their  hands,  the  day  and  year  first  above  written. 

(Signed)  "  Amelia  Showler. 

«Witne«,  W.  S.  Cafe."  "James  Coldham." 
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*3181  memoran^a  endorsed  on  the  above  agreement  were  as  fol 

low : — 

"  I  hereby  undertake  that  my  daughter,  Amelia  Showier,  shall  perform 
all  the  covenants  and  conditions  named  in  the  annexed  agreement,  and 
hold  and  consider  myself  responsible  for  her.  Dated,  this  10th  day  of 
October,  1845.  (Signed)  "James  Showler." 

«  Witness,  W.  S.  Cafe." 

« I,  James  Coldham,  promise  to  pay  a  further  deposit  of  30/.  on  the 
13th  instant,  or  this  agreement  to  be  null  and  void.  Dated,  this  10th  day 
of  October,  1845.    And  the  said  5/.  now  paid  to  be  forfeited. 

(Signed)  "James  CoLDHAM.,, 

"Witness,  W.  S.  Cafe." 

Amelia  Showier,  the  daughter  of  the  defendant,  was  tenant  of  the  White 
Bear  public-house,  the  licenses  for  which  were  taken  out  in  her  name. 
On  the  10th  of  October,  1845,  she  agreed  with  the  plaintiff  to  sell  to  him 
the  goodwill,  &c,  of  the  house,  upon  the  terras  contained  in  the  memo- 
randum first  above  set  out.  After  that  memorandum  was  signed  by  both 
parties,  but  at  the  same  meeting,  the  memorandum  signed  by  the  defend- 
ant was  written  at  the  back  thereof.  The  witness  who  proved  the  exe- 
cution stated,  however,  that  the  whole  was  one  transaction. 

The  plaintiff  paid  a  deposit  of  5/.  on  signing  the  agreement.  The  fur- 
ther deposit  of  30/.  not  being  paid  until  after  the  day  stipulated,  the  forfei- 
ture of  the  5/.  was  insisted  upon  and  submitted  to  by  the  plaintiff. 

The  parties  met  on  the  20th  of  October  to  complete  the  agreement ;  but, 
in  consequence  of  the  non-attendance  of  the  person  who  was  to  examine 
the  stock,  nothing  was  then  done;  and  it  was  verbally  agreed  that 
*3191  matter  snou^  rtand  over  until  the  following  day.  They 

accordingly  again  met  on  the  21st,  when,  the  landlord  declining 
to  accept  the  plaintiff  as  his  tenant,  the  plaintiff  refused  to  complete  the 
purchase,  and  claimed  to  have  the  deposit  returned. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the  memorandum 
signed  by  the  defendant  was  a  mere  collateral  undertaking,  within  the 
fourth  section  of  the  statute  of  frauds,  and  void  for  want  of  a  considera- 
tion expressed  on  the  face  of  it ;  and  that  the  substitution  of  the  21st 
for  the  20th  of  October,  was  a  substantial  variation  of  the  agreement  by 
parol. 

The  learned  judge  overruled  the  objections,  and  a  verdict  was  found  for 
the  plaintiff  on  the  first  count,  damages  30/. 

Byles,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection.  He  cited  Goss  v.  Lord  J\fagent, 
5  B.  &  Ad.  58,  2  N.  &  M.  28 ;  Rippinghall  v.  Lloyd,  5  B.  &  Ad.  742, 
2  N.  &  M.  410 ;  and  Marshall  v.  Lynn,  6  M.  &  W.  109.  [Cresswell,  J., 
referred  to  StoweU  v.  Robinson,  3  N.  C.  928,  5  Scott,  196 ;  and  Stead  v. 
Dauber,  10  Ad.  &  E.  57,  2  P.  &  D.  447. 

Talfowrd)  Serjt.,  (with  whom  was  Bovill,)  now  showed  cause.  Taking 
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the  agreement  and  the  memorandum  endorsed  thereon  together,  the  whole 
of  which  formed  one  entire  transaction — Spittle  v.  Lavender ,  2  Brod.  &  B. 
452,  5  J.  B.  Moore,  270 — there  was  a  sufficient  consideration  for  the 
defendant's  promise.  The  principle  laid  down  and  acted  upon  in  Goss  v. 
Lord  Nugent,  and  the  other  cases  cited  on  the  motion,  is  altogether  inap- 
plicable here.  The  landlord's  consent  to  the  substitution  of  the  plaintiff 
as  tenant,  having  been  ^withheld,  the  defendant  and  his  daughter  1-0320 
were  not  prepared  to  complete  the  contract  on  the  20th  of  October. 
The  necessity  of  their  obtaining  such  consent  clearly  was  not  dispensed 
with,  by  the  omission  to  pay  the  purchase-money  on  that  day. 

Bytes,  Serjt.,  in  support  of  the  rule.  The  memorandum  signed  by  the 
defendant  was  a  separate  and  independent  agreement.  It  contains  no 
consideration  ;  and  none  can  be  imported  from  the  agreement  on  the  face 
of  the  paper.  In  Spittle  v.  Lavender,  the  defendant  expressly  signed  the 
contract  as  agent.  [Maule,  J.  The  circumstance  of  the  one  memorandum 
having  been  executed  before  the  other  was  written,  makes  no  difference, 
provided  the  whole  was  one  transaction. (a)]  The  plaintiff's  refusal  to 
complete  the  purchase,  entitled  Amelia  Showier  to  retain  the  deposit. 
[Maule,  J.  It  is  impossible  to  say  that  the  deposit  was  forfeited,  when 
the  landlord  declined  to  accept  the  plaintiff  as  his  tenant.] 

Tinoal,  C.  J.  It  is  perfectly  indifferent  whether  the  signature  was  on 
one  side  of  the  paper  or  the  other :  the  whole  being  one  transaction,  the 
signature  of  the  defendant  applies  to  all  that  precedes  it. 

Per  curiam.  Rule  discharged. 

(a)  So  in^be  case  of  a  sale  of  goods  for  ready  money,  the  transaction  being  entire,  it  is  irn 
material  whether  the  payment  precedes,  accompanies,  or  follows  the  delivery ;  neither  does 
the  delivery  of  the  goods  create  a  debt  or  raise  an  implied  promise  to  pay  the  price;  nor  will 
the  receipt  of  the  money  support  an  allegation  of  a  promise  to  deliver  the  goods,  Buuty  r. 
Barnett,  9  M.  &  W.  312,  1  Dow  I.  N.  S.  64«>.  But,  if  the  goods  be  taken  away  witliout  pay- 
ment, a  debt  is  created — a  promise  to  pay  the  price  on  demand  is  implied.  LUlleckdd  v. 
Banks,  7  Q,  B.  739. 


•REVELL  v.  WETHERELL,  Clerk.    June  9.  f321 

Upon  moving  for  a  rule  for  costs  under  the  statute,  43  G.  3,  c.  46,  s.  4,  in  an  action  upou  a 
judgment,  an  affidavit  showing  the  reason  for  adopting  that  course,  is  indispensable. 

The  plaintiff  having  obtained  judgment  upon  a  plea  of  nul  tiel  record 
in  an  action  of  debt  upon  a  judgment, 

Byles,  Serjt.,  moved  for  costs,  under  the  statute  43  G.  3,  c.  46. (a)  He 
produced  no  affidavit :  but  he  relied  on  Hall  v.  Pierce,  5  Dowl.  P.  C.  603, 
Murph.  &  H.  83,  as  an  authority  to  show  that  the  court  will  award  costs 
against  the  defendant  where  he  has  put  a  false  plea  upon  the  record. 

(o)  Sect  4r  which  provides, 44  that,  in  actions  on  judgments  recovered,  the  plaintiff  shall  not 
be  entitled  to  costs,  unless  by  the  order  of  the  court,  or  some  judge  thereof."  This  provision 
does  not  extend  to  actions  brought  to  recover  the  costs  awarded  upon  a  judgment  of  nonsuit. 
BennOt  v.  Nealt,  14  East,  343. 

VOL.  HI.  26 
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Per  curiam.  The  rule  under  this  statute  is  a  rule  nisi  only  ;  and  the 
plaintiff  is  not  entitled  even  to  that,  without  an  affidavit  to  show  why,  instead 
of  bringing  an  action  of  debt,  he  has  not  issued  an  execution  upon  the  judg- 
ment already  obtained :  Fraser  v.  Moses,  4  Scott,  New  Rep.  749,  1  Dowl. 
N.  S.  705.(a)  Byles  took  nothing.(ft) 

(a)  And  see  Armstrong  v.  Fuller,  1  Chitt.  Rep.  190}  Wood  v.  Stteto,  ib.  473. 
(6)  See  Garnuxll  v.  Barker,  5  Taunt  264. 


•322]  "TOOMER  v.  GlNGELL.   June  9. 

A  final  order,  under  the  7  &  8  Vict.  c.  96,  g.  22,  for  the  protection  of  an  insolvent  from  being 
taken  or  detained  under  any  process  in  respect  of  a  debt  included  in  his  schedule,  cannot  be 
ploaded  in  bar ;  such  order  being  a  mere  pergonal  protection,  and  that  statute  containing  no 
provision  equivalent  to  the  tenth  section  of  the  5  &  6  Vict  c  116. 

Debt,  for  goods  sold,  for  work  and  labour,  and  for  money  found  due 
upon  an  account  stated. 

Second  plea,  as  to  17/.,  parcel,  &c.,  that  the  defendant,  being  a  trader 
within  the  statutes  in  force  relating  to  bankrupts,  but  owing  debts  amount- 
ing in  the  whole  to  less  than  300/.,  and  having  resided  for  twelve  calendar 
months  then  last  past  within  the  London  district  of  bankruptcy,  before  the 
commencement  of  this  suit,  to  wit,  on  the  30th  of  October,  1844,  duly, 
and  according  to  the  form  of  the  statute  in  such  case  made,  presented  a 
petition  for  protection  from  process  to  the  court  of  bankruptcy,  &c,  (re- 
citing it ;)  that  the  said  petition  then  had  annexed  thereto  a  full  and  true 
schedule  of  the  debts,  &c.,  and,  amongst  others,  the  said  sum  of  17/., 
parcel,  &c.,  was  stated  and  described  as  a  debt  in  the  said  schedule ;  that 
the  name  of  the  plaintiff  was  therein  described  as  a  creditor,  and  the  said 
petition  and  schedule  were  then  verified  by  an  affidavit,  then  duly  sworn 
to  by  the  defendant ;  that  the  said  petition  and  schedule,  with  the  said 
affidavit  annexed,  were  then  duly  filed  in  the  said  court ;  that  such  pro- 
ceedings were  thereupon  had  in  the  said  court  of  bankruptcy,  that  after- 
wards, to  wit,  on,  &c.,  C.  Fane,  Esq.,  then  being  one  of  the  commis- 
sioners of  the  said  court  of  bankruptcy,  duly  authorized  in  that  behalf,  by 
his  order  in  writing  under  his  hand,  made  in  the  matter  of  the  said  pe- 
tition, according  to  the  form  of  the  said  statutes, — after  reciting  that  the 
defendant  had  presented  his  petition  for  protection  from  process  to  the 
said  court,  and  that  the  said  petition  had  been  duly  filed  in  court,  and 
*3231  t^at  ^e  defendant  had  duly  appeared  *and  been  examined  touch- 
ing his  debts,  estate,  and  effects,  and  that  it  appeared  to  the  said 
commissioner  that  the  defendant,  by  virtue  of  the  statutes  in  that  case 
made  and  provided,  was  entitled  to  the  protection  of  his  person  from  being 
taken  or  detained  under  any  process  whatever,  in  respect  of  the  several 
debts  and  claims  thereinafter  mentioned, — a  final  order  was  thereby  made} 
to  protect  the  person  of  the  defendant  from  being  taken  or  detained  under 
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any  process  whatever,  in  respect  of  the  several  debts  and  sums  of  money 
due  or  claimed  to  be  due  from  the  defendant  to  the  several  persons  named 
in  his  schedule  as  creditors,  &c.;  and  that  the  said  sum  of  17/.,  parcel, 
&c.,  and  every  part  thereof,  accrued  due  to  the  plaintiff  before  the  filing 
of  the  said  petition — verification. 

To  this  plea,  the  plaintiff  demurred  generally.  The  point  stated  in  the 
margin  was — that  the  plea  afforded  no  answer  to  the  action,  the  order 
therein  set  forth  only  protecting  the  person  of  the  defendant  from  arrest 
or  detention  for  the  debts  therein  specified,  and  being  no  bar  to  an  action 
for  the  recovery  of  them. 

Channell,  Serjt.,  in  support  of  the  demurrer.  The  plea  is  founded 
upon  the  statute  7  &  8  Vict.  c.  96.  The  first  section  recites  that  it  is 
expedient  to  amend  the  5  &  6  Vict.  c.  116.  The  second  section  gives 
the  form  of  petition  for  protection  from  process,  (a)  The  third  section 
provides  for  the  notice  to  be  given  by  the  commissioner  of  the  filing  of 
the  petition.  The  fourth  section  vests  the  property  of  the  petitioner  in 
the  assignee  or  assignees.  *The  sixth  section  states  who  may  r,324 
petition,  and  provides  that  «  every  such  petitioner  to  whom  an 
interim  order  for  protection  shall  have  been  given,  shall  not  only  be  pro- 
tected from  process,  as  provided  by  the  said  recited  act,(6)  but  also  from 
being  detained  in  prison  in  execution  upon  any  judgment  obtained  in  any 
action  for  the  recovery  of  any  debt  mentioned  in  his  schedule and, , 
being  in  execution,  may  be  discharged  by  order  of  the  commissioner. 
By  the  twenty-second  section  it  is  enacted,  "that  the  final  order  to  be 
made  under  the  provisions  of  the  said  act,  as  amended  by  this  act,  shall 
protect  the  person  of  t/w  petitioner  from  being  taken  or  detained  under 
any  process  whatever  in  the  cases  thereinafter  mentioned,  that  is  to  say, 
from  all  process  in  respect  of  the  several  debts  and  sums  of  money  due, 
or  claimed  to  be  due,  at  the  time  of  filing  the  petition,  from  such  peti- 
tioner to  the  several  persons  named  in  his  schedule  as  creditors,  or  as 
claiming  to  be  creditors,  for  the  same  respectively,  or  for  which  such  per- 
son shall  have  given  credit  to  such  petitioner  before  the  time  of  filing 
such  petition,  and  which  were  not  then  payable,  or  in  respect  of  the 
claims  of  any  other  persons  not  known  to  such  petitioner  at  the  time  of 

(a)  The  form  in  the  schedule  is  silent  as  to  the  protection  of  the  person  from  process:  it 
merely  states,  (besides  the  formal  matter,)  that  the  petitioner  "  is  desirous  that  his  estate 
should  be  administered  under  the  protection  and  direction  of  the  court;"  and  prays  "such 
relief  in  the  premises  as  by  the  statutes  now  in  force  for  the  relief  of  insolvent  debtors,  may 
be  adjudged  by  the  court." 

(£>)  Section  I.,  which  provides,  that,  a  petition  being  filed,  "it  fthall  be  lawful  for  the  judge 
or  commissioner  of  tho  court  of  bankruptcy  to  whom,  by  any  order  of  the  court,  as  herein- 
after provided,  the  same  shall  be  referred,  or  for  die  commissioner  in  the  county  to  whom  the 
petition  shall  be  presented,  to  give,  upon  the  filing  of  such  petition,  a  protection  to  the  peti- 
tioner from  all  procen  whatever,  either  against  his  person  or  his  property  of  every  description, 
which  protection  shall  continue  in  force,  and  all  proem  be  stayed,  until  the  appearance  of  the 
petitioner  in  court  as  hereinafter  provided." 

The  jurisdiction,  except  within  twenty  miles  of  London,  is,  from  the  15th  of  Septembci, 
1847,  transferred  to  the  judges  of  the  new  county  courts,  by  the  10  &  11  Vict  c.  102. 
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making  the  final  order,  who  may  be  endorsees,  or  holders,  of  any  nego- 
tiable securities  set  forth  in  such  schedule :"  and  it  provides  for  the  form 

*3251  of  sucl1  final  *or^er»  wnicn  differs  from  that  given  by  the  com- 
■*  missioner  under  the  5  &  6  Vict.  c.  16,  in  that  it  only  professes 
to  protect  the  person  of  the  petitioner  from  being  taken  or  detained  under 
any  process  in  respect  of  the  debts  due  or  claimed  at  the  time  of  filing 
his  petition ;  and  does  not  proceed  to  direct  a  distribution  of  his  estate 
and  effects  amongst  his  creditors.  In  Cook  v.  Henson,  ante,  Vol.  I.,  p. 
908,  this  court  held  a  plea — that,  before  the  commencement  of  the  suit, 
a  petition  for  the  defendant's  protection  from  process  was  duly,  and  ac- 
cording to  the  form  of  the  statute  in  such  case  made,  presented  by  him 
to  the  court  of  bankruptcy ;  that,  afterwards,  and  before  action  brought, 
a  final  order  for  protection  and  distribution  was  made  in  the  matter  of  the 
petition,  by  J.  £.,  a  commissioner  of  the  said  court,  duly  authorized  in 
that  behalf ;  and  that  the  causes  of  action  in  the  declaration  were  con- 
tracted before  the  date  of  filing  the  petition — was  a  sufficient  plea  in  bar, 
within  the  5  &  6  Vict.  c.  116,  s.  10.  This,  however,  is  not  a  plea  under 
that  section,  the  order  here  being  for  protection  only.  [Tindal,  C.  J. 
This  clearly  is  not  a  good  plea  at  common  law ;  and,  unless  authorized 
by  some  statutory  provision,  it  is  no  plea  at  all.] 

Talfourdf  Serjt.,  contrh.  Taking  the  two  statutes  together,  this  plea 
affords  a  good  answer.  [Maule,  J.  The  tenth  section  of  the  5  &  6  Vict, 
c.  116,  makes  a  plea  setting  up  a  final  order  for  protection  and  distribu- 
tion a  sufficient  plea  in  bar :  but  there  is  no  section  in  the  7  &  8  Vict.  c. 
96,  that  makes  a  final  order  for  protection  of  the  person  of  the  petitioner 
from  being  taken  or  detained  under  any  process,  pleadable  in  bar.]  The 
whole  scope  of  the  act  points  at  a  general  distribution  of  the  petitioner's 
*3261  estate  amongst  his  creditors,  to  the  'exclusion  of  preference  in 
favour  of  one.  [Maule,  J.  It  may  have  been  the  intention  of 
the  last  act,  that,  if  the  assignee  does  not  take  steps  to  possess  himself 
of  after-acquired  property  of  the  insolvent,  a  creditor  may.]  That  con- 
struction would  make  the  insolvent  liable  for  costs.  The  ninth  section  of 
the  5  &  6  Vict.  c.  1 16,  makes  an  order  of  the  commissioner,  or  of  the 
court  of  Review,  necessary  before  the  assignee  can  take  possession  of 
after-acquired  property :  and  the  seventy-fourth  section  of  the  7  &  8  Vict, 
c.  96,  enacts  "that  nothing  herein  contained  shall  be  construed  to  repeal, 
affect,  or  in  any  manner  alter,  the  provisions  of  the  said  recited  act,  ex- 
cept so  far  as  herein  above  expressly  provided,  or  except  so  far  as  the 
provisions  of  the  said  recited  act  may  be  inconsistent  with,  or  at  variance 
with,  the  provisions  of  this  act."  [Maule,  J.  That  is  not  a  very  opera- 
tive section.  It  may  have  been  the  intention  of  the  7  &  8  Vict.  c.  96,  to 
take  away  the  entire  defence  given  under  the  former  act,  and  to  give  pro- 
tection to  the  person  of  the  insolvent  only,  leaving  his  after-acquired  pro- 
perty still  subject  to  his  debts.] 

The  court  suggested,  that,  as  the  point  was  of  considerable  importance, 
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the  argument  should  be  adjourned,  in  order  to  enable  the  learned  serjeant 
to  examine  the  statutes  more  minutely. 

Talfourd,  Serjt.,  now  said,  that  having  carefully  looked  at  the  statute 
7  &  8  Vict.  c.  96,  he  could  find  nothing  therein  to  warrant  him  in  asking 
the  court  to  hold  the  plea  good ;  and  that  he  conceived  the  twenty-second 
section,  which  makes  the  final  order  a  protection  of  the  person  only  of  the 
petitioner  from  being  taken  or  detained  under  any  process,  to  be  conclu- 
sive of  the  question. 

*Maule,  J.    It  certainly  seems  to  me  that  the  intention  of  the  r*327 
legislature  was,  to  restrict  the  protection  of  the  final  order  to  the 
person  of  the  petitioner. 

The  rest  of  the  court  concurring,  Judgment  for  the  plaintiff". 


EVANS  v.  WATSON  and  Another.    June  11. 

In  an  action  for  breach  of  a  charter-party,  the  trial  having  been  postponed  at  the  instance  cf 
the  defendants  the  plaintiff  de wined  the  captain  of  the  vessel  in  this  country  for  a  period 
of  300  days,  having  been  advised  by  cowiael  that  he  could  not  safely  examine  him  under 
the  1  W.  4,  c.  22,  the  defendant*  having  intimated  an  intention  to  call  witnesses  to  impugn 
his  conduct: — Held,  that,  upon  taxation  of  cost's  the  plaintiff  was  entitled  to  subsistence 
money  for  the  witness,  during  die  whole  period  of  his  detention. 

This  was  an  action  brought  to  recover  the  sum  of  2536/.  lbs.  alleged  to  be 
due  from  the  defendants  to  the  plaintiff  on  a  charter-party  by  which  the 
defendants  engaged  to  load  a  vessel  called  the  General  Wiltshire,  at  Icha- 
boe,  with  a  cargo  of  guano.  The  cause  stood  for  trial  at  the  last  summer 
assizes  at  Liverpool,  but  was  postponed,  at  the  instance  of  the  defendants, 
on  the  ground  of  the  absence  of  four  or  five  witnesses,  whose  testimony 
was  sworn  to  be  material,  and  whom  it  was  proposed  to  call  for  the  pur- 
pose of  proving  misconduct  on  the  part  of  the  captain  of  the  vessel.  On 
the  20th  of  March,  1846,  the  defendants  obtained  an  order  to  stay  the 
proceedings  on  payment  of  debt  and  costs  on  or  before  the  18th  of  April. 
Upon  the  taxation  of  costs,  the  plaintiff  claimed  a  sum  of  150/.  4s.  2d. 
for  subsistence  money  paid  to  the  captain,  who  had,  under  the  advice  of 
counsel,  been  detained  in  England  from  the  5th  of  May,  1845,  in  order 
to  give  evidence  for  the  plaintiff.  The  master  allowed  97/.  14s.  2d.t  being 
at  the  rate  of  Is.  per  day  for  300  days,  deducting  a  sum  of  11.  5s.  10d., 
which  had  been  allowed  to  the  captain  during  that  period  as  a  witness  in 
another  cause. 

*Bylesy  Serjt.,  on  a  former  day,  obtained  a  rule  nisi  for  a  review  r*32g 
of  the  taxation.    He  submitted  that  the  captain  ought  to  have 
been  examined  upon  interrogatories  under  the  1  W.  4,  c.  22,  instead  of 
being  detained  so  long  for  the  purpose  of  giving  his  evidence  vivd  voce: 
and  he  cited  White  v.  Brazier,  3  Dowl.  P.  C.  499. 

Channell,  Serjt.,  showed  cause.  The  master  has  exercised  a  sound 
discretion  in  allowing  subsistence  money  for  the  witness  'n  question. 
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Such  an  allowance  was  sanctioned  by  the  court  in  Lonergan  v.  The  Royal 
Exchange  Assurance  Company,  7  Bingh.  725,  5M.&P.  447, 805, 1  Dowl. 
P.  C.  223,  and  Mount  v.  Larkins,  8  Bingh.  195, 1  M.  &  Scott,  357, 1  Dowl. 
P.  C.  262.  In  White  v.  Brazier,  also,  the  master  allowed  subsistence 
money  for  the  captain  of  a  vessel  detained  here  as  a  witness  from  August 
to  November ;  and  the  like  was  allowed,  in  the  case  of  a  master  mariner, 
in  Berry  v.  Pratt,  1  B.  &  C.  276,  from  the  service  of  the  writ  until  the 
trial ;  the  court  observing,  that,  unless  detained  for  the  purpose  of  giving 
evidence,  the  witness  might  again  have  gone  to  sea,  and  then  the  parties 
might  have  been  put  to  a  far  greater  expense  by  the  postponement  of  the 
trial  on  account  of  his  absence.(a) 

Byles,  Serjt.,  in  support  of  the  rule.  It  is  not  denied  that  the  captain 
was  a  material  witness,  and  that  the  plaintiff  may  have  acted  wisely  in 
detaining  him  here.  But  the  question  is,  whether  it  is  reasonable  that 
the  defendants  should  be  charged  for  his  detention  for  so  great  a  length  of 
time.  Lonergan  v.  The  Royal  Exchange  Assurance  Company,  Berry  v. 
Pratt,  and  Mount  v.  Larfcins,  occurred  before  the  passing  of  the  1  W.  4, 
c.  22.    In  Temperley  v.  Scott,  8  Bingh.  392,  1  M.  &  Scott,  601,  subsist- 

•3291  ence  monev  *was  aN°wed>  Dut  only  from  the  time  of  the  service 
of  the  suhpcena  till  the  time  of  trial.(A) 
Tindal,  C.  J.  This  action  is  brought  to  recover  a  large  sum  of  money  : 
and,  after  having  obtained  an  order  for  the  postponement  of  the  trial  on 
the  ground  of  the  absence  of  material  witnesses,  the  defendants  have 
thought  fit  to  pay  the  sum  demanded,  and  now  complain  that  the  plaintiff* 
has  done  all  that  he  reasonably  could  and  ought  to  have  done  to  insure 
uccess.  The  postponement  of  the  trial  was  a  favour  to  the  defendants : 
it  was  for  them  to  ascertain,  when  they  asked  it,  whether  the  price  at 
which  they  purchased  that  favour  was  not  too  great.  If  the  witness  had 
been  wantonly  and  unnecessarily  kept  here  by  the  plaintiff,  the  case  would 
have  been  very  different(c)  But  I  am  of  opinion  he  was,  under  the  cir- 
cumstances, very  properly  detained  for  examination  vivd  voce,  in  conse- 
quence of  the  intimation  from  the  defendants  that  they  meant  to  impugn 
his  conduct. 

Coltman,  J.  The  court  is  bound  to  award  to  a  successful  plaintiff  all 
costs  reasonably  and  properly  incurred  by  him  in  the  prosecution  of  his 
suit.  The  only  question  here  is,  whether,  looking  at  all  the  circumstances, 
the  plaintiff  was  justified  in  detaining  this  witness  for  the  length  of  time 
that  the  master  has  allowed  for.  I  think,  after  the  notice  that  the  defend- 
ants meant  to  attack  him,  the  plaintiff  was  perfectly  justified  in  detaining 
him  for  examination  in  open  court.  Had  his  examination  been  taken  upon 
interrogatories,  after  such  notice,  in  the  event  of  the  cause  proceeding  to 
trial,  his  absence  would  have  given  rise  to  observations. 

(a)  See  lux  v.  Lady  Anson,  Mood.  &  M.  96,  3  Carr.  &  P.  19. 

(6)  Vide  Catgravt  v.  Evans,  2  Dowl.  P.  C.  443 ;  Alluon  v.  Nuvtrre,  1  Price,  381. 

(r)  Vide  Thtmat  v.  Saunders,  3  N.  &  M.  072 ;  Anon.  2  Chitt.  Rep.  200. 
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•Maule,  J.  I  also  think  the  allowance  of  subsistence  money  to  r  ,33Q 
the  witness  in  this  case  was  properly  made.  It  cannot  be  laid 
down  as  a  general  rule,  that,  in  all  cases  where  a  witness  may  be  examined 
on  interrogatories,  the  party  for  whom  he  is  to  be  called  may  at  his  option 
detain  him  for  examination  vivd  voce.{a)  But  still  he  must  be  allowed  a 
reasonable  exercise  of  discretion :  and,  where  the  matter  is  doubtful,  I 
think  the  party  detaining  him  should  have  the  benefit  of  the  doubt.  In 
the  present  case,  I  think  the  plaintiff  would  have  acted  most  unwisely  if 
he  had  not  detained  the  captain,  after  the  intimation  given  of  the  defend- 
ants' intention  to  impugn  his  conduct.  The  witness  was  a  most  important 
witness,  necessarily  kept  for  a  reasonable  time,  part  of  it,  indeed,  at  the 
instance  of  the  defendants  themselves  ;  I  therefore  do  not  see  any  fair  objec- 
tion to  the  allowance  which  the  master  has  made. 

Cre8swell,  J.  I  am  of  the  same  opinion.  In  Berry  y.  Pratt,  1  B.  & 
C.  276,(6)  subsistence  money  was  allowed  for  nearly  as  long  a  period  as 
allowed  here.  But  for  the  statute  1  W.  4,  c.  22,  the  allowance  here  would 
have  been  quite  of  course.  That,  however,  is  an  enabling  statute ;  and 
I  think  it  would  operate  very  injuriously  if  it  were  to  receive  the  rigorous 
construction  that  has  been  contended  for  by  my  brother  Byles. 

Rule  discharged,  with  costs. 

(a)  And  see  Patterton  v.  Evans,  1  Chitt  Rep.  89. 
(6)  And  see  Anon,  (but  S.  C.)  2D.&R.  424. 


•SIEVEKING  and  Another  v.  DUTTON.    June  11.  [«331 

To  a  coant  upon  a  contract  by  the  defendant  to  receive  a  certain  quantity  of  wool  from  the 
plaintiffs  at  a  certain  price,  the  defendant  pleaded,  that,  at  the  time  of  making  the  contract 
the  plaintiffs  produced  a  sample,  and  promised  the  defendant  that  the  bulk  was  equal  in 
quality  and  description  thereto,  but  that  the  wool  when  tendered  was  found  to  be  of  infe- 
rior quality,  wherefore  the  defendant  refused  to  accept  iL 

Held,  that  the  plea  was  not  bad,  on  special  demurrer,  as  amounting  to  non  assumpsit,  inas- 
much as  the  contract  therein  set  up  was  not  necessarily  incompatible  with  the  contract 
declared  on. 

Assumpsit.  The  first  count  of  the  declaration  stated,  that  the  plaintiffs, 
at  the  request  of  the  defendant,  agreed  to  supply  the  defendant,  and  the 
defendant  ordered  of  the  plaintiffs  divers  large  quantities  of  wool,  to  be 
purchased  by  him  upon  certain  terms,  that  is  to  say,  &c.,  &c. ;  that,  in 
consideration  thereof,  and  that  the  plaintiffs,  at  the  like  request  of  the 
defendant,  then  promised  the  defendant  to  deliver  the  said  quantities  of 
goods  to  the  defendant,  according  to  the  said  contract,  the  defendant  then 
promised  the  plaintiffs  to  accept  the  said  goods,  and  to  pay  for  the  same 
according  to  the  terms  of  the  said  contract :  Averment,  that  the  plaintiffs 
had  always  been  ready  and  willing,  and  afterwards,  to  wit,  on,  &c,  ten- 
dered and  offered,  to  deliver  the  said  goods  to  the  defendant,  according  to 
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the  terms  of  the  said  contract,  &c.:  Breach,  that  the  defendant  refused  to 
accept  them. 

Plea,  that,  at  the  time  of  the  defendant's  ordering  the  said  quantities 
of  wool,  and  making  the  said  promise,  as  in  the  first  count  of  the  declara- 
tion alleged,  the  plaintiffs  produced  and  showed  to  the  defendant  a  certain 
sample  of  the  said  wool,  and  then  promised  the  defendant  to  deliver  the 
said  quantities  of  wool  to  the  defendant,  and  that  the  whole  of  the  said 
quantities  of  wool  were  equal  in  quality  and  description  to  the  said  sam 
pie ;  that  the  defendant  then  ordered  the  said  quantities  of  wool,  and 
made  the  said  promise,  as  in  the  said  first  count  mentioned,  on  the  faith 
«»»21  and  terms,  and  in  'consideration  of  the  said  promise  of  the  plain* 
tiffs,  and  not  otherwise ;  but  that  the  said  quantities  of  wool,  at 
the  time  when  they  were  so  offered  and  tendered  for  delivery  by  the 
plaintiffs  as  in  the  said  first  count  mentioned,  were  not  equal  in  quality 
and  description  to  the  said  sample,  but,  on  the  contrary  thereof,  the  same 
were  of  a  very  inferior  and  bad  and  indifferent  quality  and  description, 
and  of  much  less  value,  and  of  no  use  or  value  to  the  defendant ;  where- 
upon and  wherefore  the  defendant  then  refused  to  accept  the  said  wool,  or 
pay  for  the  same  ;  as  he  lawfully  might,  &c. — verification. 

To  this  plea  the  plaintiffs  demurred  specially,  on  the  ground,  amongst 
others,  that  it  amounted  to  non  assumpsit. 

Dowling,  Serjt.,  in  support  of  the  demurrer.  The  declaration  alleges 
an  absolute  contract  on  the  part  of  the  defendant,  to  receive  the  wool, 
without  any  condition  as  to  quality,  or  any  specific  description.  The 
plea  alleges  that  the  contract  was  for  a  sale  of  wool,  with  a  warranty  that 
the  bulk  was  equal  to  sample :  that  introduces  a  qualification  into  the 
contract,  and  amounts  to  a  mere  denial  of  the  contract  declared  on : 
Morgan  v.  Pebrer,  3  N.  C.  457,  4  Scott,  230;  Nash  v.  Breeze,  11  M.  & 
VV.  352 ;  Heath  v.  Durant,  12  M.  &  W.  438. 

Channell,  Serjt.,  contrit.  Had  this  been  pleaded  to  a  count  in  indebi- 
tatus assumpsit  for  goods  sold  and  delivered,  or  goods  bargained  and  sold, 
the  plea  would  undoubtedly  have  been  open  to  the  objection  suggested. 
But  the  difficulty  here  arises  from  the  new  rules,  which  provide  that  the 
plea  of  non  assumpsit  shall  operate  only  as  a  denial  in  fact  of  the  express 
•"3331  contract  or  'promise  alleged,  or  of  the  matter  of  fact  from  which 
the  contract  or  promise  alleged  may  be  implied  in  law.  This 
plea  does  not  deny  the  express  contract  alleged  in  the  declaration ;  on  the 
contrary,  it  admits  it ;  and  it  seeks  to  justify  the  refusal  to  accept  the 
wool,  by  showing  that  it  differed  in  quality  from  that  which  the  plaintiffs 
contracted  to  deliver.  [Maule,  J.  The  contract  stated  in  the  declaration 
is  for  the  delivery  of  wool  of  a  merchantable  quality.  Tindal,  C.  J. 
Upon  non  assumpsit,  the  plaintiffs  would  be  nonsuited,  if  they  proved  a 
contract  other  than  that  alleged.  Cresswell,  J.,  referred  to  Parker  v. 
Palmer,  4  B.  &  Aid.  387.  Maule,  J.  If  issue  were  taken  on  the  ten- 
der, the  plaintiffs  would  fail  unless  they  proved  a  tender  of  wool  of  the 
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quality  and  description  ordered.]  The  plea,  at  all  events,  complies  with 
the  spirit  of  the  new  rules.  [Maule,  J.  The  defendant  should  certainly 
be  allowed  to  plead  this  defence,  if  it  is  not  open  to  him  under  non 
assumpsit. 

Dowlingy  Serjt.,  in  reply.  The  plea  in  question  clearly  amounts  to  no 
more  than  a  denial  of  the  contract  alleged  in  the  declaration.  [Tindal, 
C.  J.  The  contract  set  up  by  the  plea  is  not  necessarily  incompatible 
with  that  stated  in  the  declaration.]  It  is  difficult  to  see  how  the  two 
could  co-exist.    [Maule,  J.  referred  to  Street  v.  Blayt  2  B.  &.  Ad.  456. 

The  court,  after  some  deliberation,  were  about  to  pronounce  judgment 
in  favour  of  the  plea,  when  Dowlingy  Serjt.,  prayed  leave  to  withdraw 
the  demurrer ;  which  was  granted,  upon  the  usual  terms. 

Rule  accordingly. 


•HOLUER  v.  LAURIE,  CHAPMAN,  and  TODD.    June  12.  [*334 

Goods  seized  by  the  sheriff  under  a  fx.  fa.  against  A.,  out  of  the  court  of  Exchequer,  were 
claimed  by  R,  to  whom  thoy  were  restored  upon  the  establishment  c«f  her  right  upon  an 
issue  directed,  at  the  sheriff's  instance,  under  the  interpleader  act.  B.  afterwards  brought 
trespass  against  the  sheriff^)  for  breaking  and  entering  her  house,  on  die  occasion  of  die 
seizure : — This  court  refused  to  stay  the  proceedings— holding  die  relief  and  protection 
afforded  to  the  sheriff  by  the  1  &  2  W.  4,  c.  58,  8.  6,  to  be  conJined  to  disputed  claims  to 
the  good*  seized,  or  to  their  proceeds. 

And,  stmbUy  that,  if  the  proceeding  in  this  court  were  a  violation  of  the  interpleader  order, 
the  application  for  relief  should  have  been  made  to  the  court  in  which  the  interpleader 
took  place. 

On  the  7th  of  March  last,  a  writ  of  fi.  fa.  issued  out  of  the  court  of 
Exchequer,  at  the  suit  of  the  defendant  Todd,  against  one  Charles  Maggi, 
endorsed  to  levy  20/.  2s.  7d.,  &c.,  and  a  warrant  was  granted  thereupon 
by  the  other  defendants,  as  sheriff  of  Middlesex.  The  officer  entered 
residence  of  Maggi  to  make  a  seizure.  The  plaintiff,  a  lodger,  having 
claimed  part  of  the  goods,  the  officer,  on  the  12th,  took  out  a  summons 
under  the  interpleader  act.  The  summons  was  attended  on  the  14th,  by 
the  attorneys  for  the  claimant,  the  execution-creditor,  and  the  sheriff, 
when  the  following  order  was  made  by  Cresswell,  J. : — 

"  Upon  hearing,  &c,  I  do  order,  that,  upon  payment  of  the  sum  of  30/. 
into  court  by  the  said  claimant,  within  a  week  from  this  date,  or  upon  her 
giving,  within  the  same  time,  security,  to  the  satisfaction  of  one  of  the 
masters,  for  the  payment  of  the  same  amount  by  the  said  claimant  accord- 
ing to  the  directions  of  any  rule  of  court  or  judge's  order  to  be  made 
herein,  and  upon  payment  to  the  said  sheriff  of  the  possession  money  from 
this  date,  the  said  sheriff  do  withdraw  from  the  possession  of  the  goods 
and  chattels  seized  by  him  under  the  writ  of  fi.fa.  issued  herein :  And  I 

(a)  The  executioo-creditor  was  made  a  co-defendant ;  upon  what  ground,  it  does  not 
appear. 

vol.  ill.  27  s  2 
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do  further  order,  that,  unless  such  payment  shall  be  made,  or  such 
,  *security  be  given,  within  the  time  aforesaid,  the  said  sheriff  do 
'  proceed  to  sell  the  said  goods  and  chattels,  and  pay  the  proceeds 
of  the  sale,  after  deducting  the  expenses  thereof,  and  the  possession  money 
from  this  date,  into  court,  to  abide  further  order  herein :  And  I  do  fur- 
ther order  that  the  parties  do  proceed  to  the  trial  of  a  feigned  issue  in  the 
court  of  Exchequer,  in  which  the  said  claimant  shall  be  plaintiff  and  the 
said  execution-creditor  shall  be  defendant ;  and  that  the  question  to  be 
tried  shall  be,  whether  the  goods,  at  the  time  of  the  seizure,  were  the 
property  of  the  claimant :  And  I  farther  order  that  such  issue  shall  be 
prepared  and  delivered  by  the  plaintiff  therein  within  ten  days  from  this 
date,  and  be  returned  by  the  defendant  therein  within  a  week,  and  shall 
be  tried  at  the  first  sitting  in  next  term  in  Middlesex :  And  I  reserve  the 
question  of  costs,  and  all  other  questions,  until  after  the  trial  of  the  said 


issue." 


The  claimant,  having,  in  pursuance  of  this  order,  paid  into  court  the 
sums  therein  mentioned,  duly  delivered  an  issue,  which  came  on  to  be 
tried,  before  Alderson,  B.,  at  the  second  sitting  of  the  last  term,  when  a 
verdict  was  found  for  the  plaintiff,  Todd,  the  execution- creditor,  appear- 
ing in  court  in  person,  admitting  that  the  goods  in  question  were  the  pro- 
perty of  the  claimant,  and  denying  that  he  had  authorized  any  proceedings 
to  be  taken  in  his  name  under  the  interpleader  rule.  The  following  order 
was  afterwards,  on  the  1st  of  May,  made  by  Platt,  B.,  upon  reading  the 
affidavit  of  the  plaintiff's  attorney,  and  by  consent  of  the  sheriff: — 

"  I  do  order  that  the  sum  of  30/.  paid  into  court  in  this  cause,  pursuant 
to  the  order  of  Cresswell,  J.,  and  dated  the  14th  of  March,  1846,  be 
paid  out  of  court  to  Mary  Hollier,  the  claimant  in  the  said  order  named, 
or  to  her  attorney ;  and  that  the  plaintiff  (Todd)  pay  to  said  Mary  Hollier, 
*3361  anc*  ^e  sner'^  °^  Middlesex,  their  *costs  of  and  occasioned  by 
the  interpleader  application,  and  also  the  costs  of  the  said 
Mary  Hollier  of,  and  occasioned  by,  and  incident  to,  the  issue  by  the 
said  order  directed  to  be  tried,  and  the  costs  of  this  application  to  be 
taxed,  including  1/.  10s.  paid  by  the  said  claimant  to  the  sheriff  of  Mid- 
dlesex for  possession  money,  the  said  issue  having  been  tried,  and  a 
verdict  found  for  the  plaintiff  therein." 

The  costs  of  Mary  Hollier  were  afterwards  taxed  at  35/.  6s.  2d.,  and 
duly  demanded  of  Todd  ;  but,  by  reason  of  his  extreme  poverty,  she  was 
unable  to  obtain  them. 

The  present  action  was  brought  by  Mary  Hollier  against  the  sheriff  of 
Middlesex  and  Todd,  the  execution-creditor,  for  the  alleged  trespass  in 
breaking  and  entering  the  rooms  in  her  occupation,  and  seizing  her  goods, 
under  colour  of  the  writ  against  Maggi. 

Ckannell,  Serjt.,  on  behalf  of  the  sheriff,  on  a  former  day  in  this  term, 
obtained  a  rule  nisi  to  stay  the  proceedings,  as  being  an  evasion  of  the 
interpleader  order. 
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Byles,  Serjt.,  now  showed  cause.  The  statute  1  &  2  W.  4,  c.  58,  s.  6, 
authorizes  the  court  or  a  judge  to  stay  the  proceedings  in  any  action 
brought  by  a  claimant  in  respect  of  goods  seized  by  the  sheriff;  but  it 
relates  solely  and  entirely  to  the  seizure  of  the  goods.  Here,  the  claimant 
has  succeeded,  under  the  interpleader  rule,  in  establishing  her  right  to 
the  goods.  But,  besides  seizing  her  goods,  the  sheriff  broke  and  entered 
her  dwelling-house :  this  was  a  distinct  and  substantive  act  of  trespass, 
in  respect  of  which  she  has  a  clear  right  of  action.  The  court  has  no 
power  to  interpose :  and  if  it  had,  this  is  not  a  case  in  which  it/would  be 
disposed  to  exercise  it.  Besides,  it  may  well  be  doubted  whether  the 
application  should  not  have  been  'made  to  the  court  of  Exchequer,  r»337 
where  the  original  action  was  brought,  and  in  which  the  inter- 
pleader issue  was  tried. 

Sir  T.  Wilde,  and  Ckannell,  Serjts.,  in  support  of  the  rule.  The  inten- 
tion of  the  statute  1  &  2  W.  4,  c.  58,  was,  to  afford  substantial  protection 
to  public  officers  in  the  execution  of  their  duties.  The  sixth  section  re- 
cites, that  "  difficulties  sometimes  arise  in  the  execution  of  process  against 
goods  and  chattels,  issued  by,  or  under  the  authority  of,  the  courts,  by 
reason  of  claims  made  to  such  goods  and  chattels  by  assignees  of  bank- 
rupts and  other  persons,  not  being  parties  against  whom  such  process  has 
issued,  whereby  sheriffs  and  other  officers  are  exposed  to  the  hazard  and 
expense  of  actions,  and  it  is  reasonable  to  afford  relief  and  protection  in 
such  cases  to  such  sheriffs  and  other  officers and  enacts,  that,  "  when  any 
such  claim  shall  be  made  on  any  goods  or  chattels  taken,  or  intended  to  be 
taken,  in  execution  under  any  such  process,  or  to  the  proceeds  or  value 
thereof,  it  shall  and  may  be  lawful  to  and  for  the  court  from  which  such 
process  issued,(a)  upon  application  of  such  sheriff  or  other  officer,  made 
before  or  after  the  return  of  such  process,  and  as  well  before  as  after  any 
action  brought  against  such  sheriff  or  other  officer,  to  call  before  them,  by 
rule  of  court,  as  well  the  party  issuing  such  process  as  the  party  making 
such  claim,  and  thereupon  to  exercise,  for  the  adjustment  of  such  cldms, 
and  the  relief  and  protection  of  the  sheriff  or  other  officer,  all  or  any  of 
the  powers  or  authorities  hereinbefore  contained,  and  make  such  rules 
and  decisions  as  shall  appear  to  be  just,  according  to  the  circumstances 
of  the  case and  that  « the  costs  of  all  such  'proceedings  shall  ^333 
be  in  the  discretion  of  the  court."  The  sheriff  having  in  this 
case,  in  the  execution  of  the  process  of  this  court,  seized  certain  goods,  a 
third  party  lays  claim  to  them ;  whereupon  the  sheriff  obtains  an  order 
under  the  statute,  under  which  the  goods  are,  upon  terms,  restored  to  the 
claimant,  and  an  issue  is  directed,  and  eventually  the  claimant's  right  is 
established.  She  now  brings  an  action  for  an  alleged  trespass  incidental 
to  the  seizure  of  the  goods  under  the  execution.  This  is  precisely  one 
of  the  difficulties  against  which  the  statute  intended  to  protect  the  sheriff. 
When  the  claimant  appeared  before  the  judge  to  support  her  claim  to  the 
(a)  Extended  to  judge*  of  any  of  the  courts,  by  1  &  2  Vict,  c,  45,  8.  2. 
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goods,  if  she  had  intended  to  reserve  to  herself  a  right  of  action  against 
the  sheriff  for  the  trespass  committed  in  making  the  seizure,  she  should 
have  asked  the  judge  to  make  a  special  order  to  that  effect.  [Cresswell,  J. 
Could  the  judge  compel  the  execution-creditor  to  be  defendant  in  an 
action  of  trespass  for  breaking  and  entering  the  rooms  ?]    Probably  not. 
The  interpleader  order,  however,  has  defined  the  rights  of  the  parties ; 
and  it  is  as  much  an  abuse  of  the  process  of  the  court  to  proceed  in  this 
way,  as  it  would  be,  after  a  rule  for  staying  the  proceedings  in  an  action 
in  one  court,  to  bring  a  fresh  action  in  another.    [Cresswell,  J.  Sup- 
pose the  sheriff,  under  colour  of  an  execution  against  the  goods  of  A., 
enters  the  house  of  B.,  and  there  seizes  goods  belonging  to  C,  would  the 
sheriff,  by  an  interpleader  rule,  obtained  in  respect  of  C.'s  claim  to  the 
goods,  deprive  B.  of  his  right  to  complain  of  the  trespass  done  to  him  ?] 
Probably  not.    But  here  the  action  is  brought  by  the  party  claiming  the 
goods,  and  not,  as  in  the  case  supposed,  by  a  third  person.    The  sheriff 
has  acted  bond  fide,  and  the  act  complained  of  is  inseparably  connected 
with  the  duty  he  had  to  perform.    If  the  sheriff  is  not  protected  under 
circumstances  like  the  present,  the  provisions  of  the  statute  will  in  most 
*3391    *cases  as  re6ards  h*m  De  perfectly  nugatory.   [Coltman,  J.  The 
sheriff  might  justify  the  entry  into  the  rooms,  if  it  turned  out  that 
the  goods  found  there  were  the  property  of  the  execution-debtor: 
Semayne's  case,  5  Co.  Rep.  91. (a) 

Tindal,  C.  J.  It  appears  to  me  that  this  case  does  not  fall  within  the 
provisions  of  the  interpleader  act,  and  that  we  have  no  authority  to  stay 
the  proceedings.  The  plaintiff  had  originally  two  causes  of  action — the 
one,  for  breaking  and  entering  her  apartments — the  other,  for  seizing  her 
goods.  As  to  the  latter,  the  1  &  2  W.  4,  c.  58,  has  applied  a  remedy ; 
the  sheriff  having,  under  the  sixth  section  of  that  statute,  obtained  a 
judge's  order  for  an  issue  to  determine  their  ownership.  But,  with 
respect  to  the  other  subject-matter  of  complaint,  the  statute  is  altogether 
silent,  and  therefore  affords  the  sheriff  no  protection.  The  law,  as  laid 
down  by,  and  to  be  deduced  from,  Scmayne's  case,  is,  that  the  sheriff 
may  enter  the  house  of  a  third  person  under  an  execution  against  goods, 
the  outer  door  being  open,  but  that  he  does  so  at  his  own  proper  peril, 
for,  he  is  only  justified  if  goods  of  the  debtor  are  found  there.(o)  In  a 
case  like  this,  where  the  goods  seized  are  goods  of  a  lodger  in  the  house 
of  the  debtor, — the  sheriff  runs  very  little  risk,  provided  he  act  honestly 
and  civilly ;  the  jury,  in  the  exercise  of  their  discretion,  would  visit  his 
mistake  very  leniently,  and  it  is  in  his  power  to  avoid  the  costs  by  paying 
into  court  a  sufficient  sum  to  compensate  for  the  damage  actually  done. 
I  think  the  plaintiff  clearly  has  a  right  to  bring  her  action  ;  and  that  we 
should  be  arrogating  to  ourselves  an  authority  we  do  not  possess,(c)  if  we 

(a)  And  see  the  notes  to  that  case,  1  Smith's  Leading  Cases,  pp.  44 — id. 
(6)  And  see  Cooke  v.  Birt,  5  Taunt.  770,  1  Marsh.  339;  Johnton  v.  Leigh,  0  Taunt  2471, 
1  Marsh.  505.  (c)  Vide  15  M.  &  W.  570. 
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were  to  interfere  to  stay  her  'proceedings.  The  statute,  as  it  r^j^o 
seems  to  me,  only  intended  to  provide  for  cases  of  daily  occur-  ■* 
rence,  claims  set  up  by  third  persons  to  goods  taken  in  execution.  The 
case,  however,  of  the  sheriff  entering  the  wrong  house — and  this  is  the 
same  as  if  it  had  been  the  separate  house  of  the  plaintiff;  being  her  domus 
mansionalis(a) — is  not  one  of  very  frequent  occurrence ;  and  I  cannot 
think  it  is  one  to  which  the  statute  ever  meant  to  apply  a  remedy.  I 
therefore  think  this  rule  must  be  discharged. 

Coltman,  J.  It  appears  to  me  also  that  the  sheriff  is  not  entitled  to 
the  relief  he  seeks.  I  do  not  see  that,  in  bringing  this  action,  the  plain- 
tiff has  been  guilty  of  any  violation  of  the  order  of  my  brother  Cbesswell. 
The  court  of  Exchequer  is  the  proper  tribunal  to  vindicate  its  own,  if  any 
contempt  of  its  rule  or  order  has  been  committed.  That  which  the  inter- 
pleader act  was  intended  to  remedy,  was,  the  inconvenience  to  which 
sheriffs  and  others  were  sometimes  put,  by  claims  being  set  up  by  stran- 
gers to  goods  seized  in  execution ;  it  never  was  intended  to  relieve  them 
from  the  consequences  of  improperly  entering  the  house  of  one  man  to 
seize  the  goods  of  another.  Whether  the  circumstances  will  afford  the 
sheriff  a  defence,  it  is  not  necessary  to  discuss. 

Maule,  J.  I  also  think  this  rule  must  be  discharged.  In  the  first 
place,  it  appears  to  me  that  this  court  has  no  jurisdiction  in  the  matter 
under  the  interpleader  act.  There  is  no  doubt,  under  the  terms  of  the 
act,  where  an  action  is  brought,  and  a  third  party  sets  up  a  claim,  the 
defendant  having  no  interest  in  the  subject-matter,  the  application  must 
be  made  to  the  court  in  which  the  action  is  brought.  So,  in  the  case 
*of  the  sheriff,  where  a  claim  is  made  to  goods  seized,  the  sheriff  r*34i 
must  make  his  application  to  the  court  out  of  which  the  pro- 
cess  issues.  Here,  the  process  issued  out  of  the  court  of  Exchequer.  It 
is  clear,  therefore,  that  any  application  in  the  matter  of  the  interpleader 
must  be  made  to  that  court.  It  is  true,  that  by  the  subsequent  act  of  1  &  2 
Vict.  c.  45,  power  is  given  to  the  judges  of  all  the  courts  to  act  indis- 
criminately at  chambers :  but  that  does  not  extend  the  jurisdiction  under 
the  interpleader  act :  there  still  can  be  only  one  interpleader  court.  Any 
application,  therefore,  in  the  matter  of  the  interpleader  rule  in  this  case, 
can  only  be  addressed  to  the  court  of  Exchequer,  or  to  some  judge  acting 
at  chambers  under  the  powers  of  the  statute  last  referred  to.  Where  suf- 
ficient ground  is  laid  for  it,  this  court,  however,  has,  by  virtue  of  its 
general  jurisdiction,  power  to  stay  proceedings.  Possibly,  if  application 
were  made  to  the  court  of  Exchequer,  to  stay  the  proceedings  as  being  a 
violation  of  the  interpleader  rule,  that  court  might  make  an  order  that 
would  be  binding  upon  the  parties ;  and,  though  that  court  might  have 
no  power  to  carry  such  order  into  execution,  this  court  might  give  effect 
to  it  by  staying  the  proceedings,  in  the  exercise  of  its  general  superin- 
tending power  over  its  suitors.    Supposing,  therefore,  that  this  action  had 

(o)  See  Sheer,  v.  Brook*,  2  H.  Bbc.  120. 
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been  brought  in  violation  of  an  interpleader  order  duly  made  under  the 
powers  conferred  by  the  statutes,  I  incline  to  think  that  the  application  for 
relief  should  have  been  made  to  the  court  of  Exchequer,  or  to  a  judge  at 
chambers  exercising  the  jurisdiction  of  a  judge  of  that  court  by  virtue  of 
the  1  &  2  Vict.  c.  45. 

Further,  however,  I  think  this  is  not  a  case  within  the  interpleader  act 
at  all ;  because  I  think  the  spirit  and  object  of  that  act  was,  not  to  relieve 
all  classes  of  persons  from  all  sorts  of  legal  difficulties,  but  a  much  more 
*3421  noPew^  &*Qgi  ™z.  to  aflbrd  relief  in  particular  cases,  by  •extend- 
ing to  the  common  law  courts  a  jurisdiction  that  had  been  found 
convenient  in  courts  of  equity,  that  is, — where  a  man  is  willing  to  do  or 
omit  what  he  is  called  upon  to  do,  by  one  party,  and  to  omit,  by  another, 
and  confesses  his  liability  to  one  or  other  of  them, — to  relieve  him  from 
the  hardship  of  disputing  with  both,  and  allow  the  parties  really  interested 
to  contest  the  matter  between  themselves.  The  sheriff  is  in  a  position 
analogous  to  that  of  such  a  defendant.  The  execution-creditor  requires 
him  to  execute  the  process  of  the  court  against  the  goods  of  his  debtor : 
having  seized  certain  goods  which  he  believes  to  be  the  goods  of  the 
debtor,  the  sheriff  is  met  by  the  claim  of  a  third  party,  who  insists  that  the 
goods  are  his,  and  that  he  will  hold  the  sheriff  responsible  for  seizing 
them.  That  is,  in  effect,  the  recital  of  the  1  &  2  W.  4,  c.  58,  s.  6 ;  and  the 
enactment  limits  it  to  the  case  of  any  claim  «  made  on  any  goods  or  chat- 
tels  taken,  or  intended  to  be  taken,  in  execution  under  any  such  process, 
or  to  the  proceeds  or  value  thereof."  In  a  subsequent  part  of  the  clause, 
it  is  true,  power  is  given  to  the  court  to  make  <<  such  rules  and  decisions 
as  shall  appear  to  be  just,  according  to  the  circumstances  of  the  case 
but  that  means  according  to  the  circumstances  of  the  case  in  which  the  act 
confers  the  jurisdiction.  To  extend  those  words  to  cases  in  which  jurisdic- 
tion is  not  previously  given,  would  be  to  give  them  too  large  a  latitude :  it 
would  be  making  the  superstructure  much  wider  than  the  foundation.  It 
is  quite  clear  that  an  action  for  breaking  and  entering  the  house  of  a  third 
party,  in  the  execution  of  process,  is  no  more  within  the  contemplation  of 
this  act  than  an  assault  and  battery  of  the  party  would  be.  It  cannot  be  said 
that  the  damages  in  such  an  action  are  something  as  to  which  the  sheriff 
doubts  who  is  entitled  to  them.  He  is  here  charged  as  a  wrongdoer :  there 
*3431  *8  notn*nS  t0  interplead  about ;  nobody  but  himself  is  'interested  in 
the  result,  or  liable  for  the  consequences.  It  is  conceded,  that,  if 
the  breaking  and  entering  the  house  had  been  the  sole  cause  of  complaint, 
the  interpleader  act  would  have  been  out  of  the  question.  It  would  be 
somewhat  singular  if  the  situation  of  the  plaintiff  should  be  prejudiced 
by  the  circumstance  of  her  having  sustained  an  accumulation  of  wrongs. 

In  every  view,  therefore,  I  think  the  rule  is  answered. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  intention  of  the  legis- 
lature, as  it  seems  to  me,  was,  to  afford  relief  to  the  sheriff  only  in  cases 
where  claim  is  made  to  goods  seized  under  process,  and  not  where  coi  > 
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pensation  is  sought  for  a  trespass.  In  the  case  of  goods,  the  claimant,  if 
his  claim  be  well  founded,  is  compensated  for  their  seizure,  by  having 
them  restored  to  him :  but,  for  a  trespass  in  breaking  and  entering  his 
house,  it  is  only  by  recovering  damages  that  he  can  be  compensated.  A 
judge  before  whom  the  parties  appear  under  an  interpleader  summons, 
has  no  power  to  make  the  execution- creditor  take  upon  himself  any  respon- 
sibility for  breaking  and  entering  the  claimant's  house.  The  mischief 
recited  and  intended  by  the  act  to  be  remedied,  is  confined  to  the  diffi- 
culty in  ascertaining  the  true  ownership  of  the  goods ;  and  it  is  to  that 
alone  that  the  order  is  confined.  The  protection  of  the  sheriff  is  not  to 
be  extended  beyond  relief  from  the  difficulties  recited.  The  earlier  sec- 
tions of  the  1&2W.4,  c,  58,  show  the  class  of  cases  to  which  the  act 
was  intended  to  apply:  in  s.  1,  the  only  actions  mentioned  are,  assump- 
sit, debt,  detinue,  and  trover — all  showing  that  disputes  relating  to  goods 
alone  are  contemplated,  where  the  defendant  is  a  mere  stakeholder,  claim- 
ing no  interest  himself.  If  any  thing  beyond  a  claim  to  goods,  or  their 
proceeds,  is  involved,  the  act  does  not  apply.  In  'Lawrence  v.  r»344 
Matthews,  5  Dowl.  P.  C.  149,  the  declaration  containing  a  count  . 
in  case  as  well  as  a  count  in  trover,  Coleridge,  J.,  held  that  no  relief 
could  be  afforded  under  the  act.  Rule  discharged,  with  costs. 


WRIGHT  v.  BURROUGHES,  BERKELEY,  and  LEADER.   June  12. 

A  pauper  plaintiff  having,  behind  the  back  of  his  attorney,  and  under  circumstances  showing 
a  desire  on  his  part  to  deprive  him  of  his  costs,  agreed  with  the  defendants,  in  an  action 
for  unliquidated  damages,  to  execute  a  release,  and  the  defendants  having  pleaded  such 
release  puit  darrein  continuance — the  court,  at  the  instance  of  the  attorney,  set  aside  the  plea. 

The  plea  was  delivered  on  the  22d  of  April :  the  motion  to  set  it  aside  was  not  made  until  the 
8th  of  June : — Held,  not  too  late,  it  not  being  a  mere  irregularity. 

Qwere,  whether  it  is  competent  to  a  defendant  to  plead  a  release  put*  darrein  continuance  after 
a  demurrer  to  his  rejoinder  to  a  replication  to  one  of  several  pleas  originally  pleaded  to 
the  action. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plaintiffs 
house,  and  seizing  and  carrying  away  his  goods.  The  defendants  pleaded 
several  pleas,  upon  some  of  which  issues  were  joined.  Notice  of  trial 
had  been  given  for  the  last  summer  assizes  for  Surrey,  but,  in  consequence 
of  the  absence  of  witnesses,  the  record  was  withdrawn.  To  the  rejoinder 
to  the  replication  to  one  of  the  pleas  pleaded  by  Burroughes  and  Berkeley, 
there  was  a  demurrer,  and,  after  the  demurrer  had  been  set  down  for  argu- 
ment, viz.  on  the  22d  of  April,  1846,  the  defendants  Burroughes  and  Lea- 
der delivered  a  plea  of  release  puis  darrein  continuance, 

C,  Jones ,  Serjt,  on  behalf  of  the  plaintiffs  attorney — the  plaintiff  hav- 
ing pendente  lite  been  allowed  to  sue  in  formd  pauperis — on  the  8th  instant, 
moved  for  a  rule  "calling  upon  the  defendants  to  show  cause  why  r»345 
the  plea  of  release  should  not  be  set  aside,  with  costs,  on  the 
ground  that  it  was  pleaded  by  collusion  between  the  plaintiff  and  the 
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defendants,  for  the  purpose  of  depriving  the  attorney  of  his  costs,  and  that  it 
was  contrary  to  the  practice  of  the  court  to  plead  such  a  plea  puis  darrein 
continuance  after  a  demurrer ;  Stapel  v.  Heydon,  6  Mod.  9 ;  Sparkes  v. 
Crofts,  1  Lord  Raym.  265.(a)  [Maule,  J.  How  can  you,  on  the  part  of 
the  attorney,  complain  of  an  irregularity  of  which  the  plaintiff*  himself  does 
not  complain  ?]  The  court  will  protect  an  attorney  who  carries  on  the  suit 
for  a  pauper  plaintiff,  from  being  cheated  of  his  just  rights  by  the  collu- 
sion of  the  pauper  with  the  defendant.    A  rule  nisi  having  been  granted, 

Dowling,  Serjt.,  now  showed  cause,  upon  an  affidavit  stating  that  the 
release  had  been  prepared  at  the  request  of  the  plaintiff,  and  without  col- 
lusion. It  appeared,  however,  that  the  plaintiff's  letter  containing  the  pro- 
posal intimated  a  desire  to  «  deprive  the  lawyers  of  costs."  The  learned 
serjeant  submitted  that  it  was  perfectly  competent  to  the  parties  to  arrange 
their  differences  among  themselves,  without  regard  to  their  attorneys, 
unless  a  clear  case  of  collusion  were  made  out ;  for  which  he  cited  Ex 
parte  Hart,  1  B.  &  Ad.  660,  1  Dowl.  P.  C.  324.  [Maule,  J.  In  that 
case,  the  plaintiff  got  something ;  and  he  was  liable,  and  might  be  able, 
to  pay  his  attorney's  costs.  Here,  however,  the  client  cheats  his  attorney 
of  his  costs,  and  gets  nothing  himself.]  He  obtains  his  freedom  from  the 
anxiety  naturally  attending  the  pendency  of  an  action.  [Maule,  J.  The 
plaintiff  carries  on  a  suit  as  a  pauper :  he  gets  the  court  to  appoint  an 
attorney,  who  gives  him  the  benefit  of  his  skill,  and  the  outlay  of  his  capi- 
•3461  *may  De»  upo°  the  mere  chance  of  succeeding  in  the  action. 

Surely  he  is  not  in  the  situation  of  an  ordinary  plaintiff.  Tin- 
dal,  C.  J.  It  is  the  spes  spolii  alone  that  induces  the  attorney  to  under- 
take the  conduct  of  a  pauper  cause.]  The  learned  serjeant  then  submitted 
that  the  application  was  too  late,  the  plea  having  been  pleaded  on  the  22d 
of  April,  and  the  rule  not  moved  for  until  the  8th  of  June. 

C.  Jones,  Serjt.,  in  support  of  the  rule,  submitted  that  that  which  was 
complained  of  was  not  a  mere  irregularity ;  that,  if  it  were  so,  the  cir- 
cumstances entitled  the  attorney  to  more  than  ordinary  indulgence,  seeing 
that  he  could  not  deal  with  such  a  plea  as  this  without  taking  the  advice 
of  counsel ;  and  that  the  affidavits  disclosed  evident  collusion  between  the 
parties  to  deprive  the  attorney  of  all  chance  of  repaying  himself  the  expenses 
he  had  been  put  to  in  the  conduct  of  the  suit.(fr) 

Tindal,  C.  J.  I  will  not  say  that  cases  may  not  arise  in  which  it  may 
be  lawful  for  a  pauper  plaintiff  to  settle  with  the  defendant,  without  regard 
to  his  attorney's  lien.  But  it  must  be  a  very  strong  case  that  will  justify 
such  a  course.  The  attorney  who  is  appointed  by  the  court  to  carry  on 
the  pauper's  cause,  builds  all  his  hopes  of  remuneration  for  his  expense 
of  time  and  money,  upon  his  success  against  his  adversary.  A  release 
destroys  those  just  hopes.  I  think  it  is  by  no  means  desirable  that  the 
position  of  an  attorney  in  a  pauper  cause  should  be  made  such  as  that  no 

(a)  See  Slontr    Gtfom,  Hob.  81. 

(6)  The  affidavit  upon  which  the  motion  WM  founded,  stated  that  the  attorney  had  expended 
more  than  301  of  hi*  own  money. 
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creditable  person  could  be  expected  to  accept  it.    This  is  not  a  mere  matter 

of  irregularity ;  and  therefore  the  delay  in  making  the  application  is  not 

of  so  very  much  consequence. 
•The  rest  of  the  court  concurring,  Rule  absolute.  f*347 

C.  Jones,  Serjt.,  then  prayed  that  the  court  would  order  the 

release  to  be  delivered  up  to  be  canoelled. 
Tindal,  C.  J.    The  plea  having  been  taken  off  the  Hie,  the  defendants 

cannot  again  avail  themselves  of  the  release.(a) 

(a)  i.  e.  in  that  action. 


FINDLEY  v.  HARRIET  FARQUH ARSON.   June  12. 

Where  a  married  woman  obtains  a  verdict  upon  a  plea  of  coverture  pleaded  by  her  in  per- 
son, she  is  entitled  to  a  taxation  of  her  costs  out  of  pocket. 

This  was  an  action  brought  to  cover  a  balance  of  32/.  due  on  two  pro- 
missory notes.  The  defendant  pleaded,  in  person,  that,  at  the  time  of 
making  the  supposed  promises  and  contracts  in  the  declaration  mentioned, 
she  the  defendant  was,  and  still  is,  the  wife  of  one  E.  A.  Farquharson. 
Issue  being  joined  on  a  traverse  of  this  plea,  the  cause  was  tried  at  the  first 
sitting  at  Westminster,  in  Easter  term  last,  when  a  verdict  was  found  for 
the  defendant. 

Judgment  having  been  signed,  and  notice  of  taxation  given,  it  was 
objected,  on  the  part  of  the  plaintiff,  that  the  defendant,  being  a  married 
woman,  and  having  appeared  and  pleaded  in  person,  was  not  entitled,  by 
the  practice  of  this  court,  to  any  costs.  The  master  having  declined  to 
proceed  with  the  taxation, 

Dow  ling,  Serjt.,  on  a  former  day,  obtained  a  rule  calling  upon  the  plain- 
tiff to  show  cause  why  the  master  should  not  tax  the  defendant  her  costs. 
He  submitted  that  there  could  be  no  reason  why  a  married  woman  appear- 
ing in  person,  should  not  be  allowed  costs,  like  *any  other  success-  1^343 
ful  defendant ;  and  he  stated  it  to  be  the  practice  of  the  courts  of  L 
Queen's  Bench  and  Exchequer  in  such  cases  to  allow  costs  out  of  pocket. 

Byles,  Serjt.,  showed  cause.  The  defendant,  as  a  married  woman, 
would  not  have  been  liable  for  costs  ;(b)  so  neither  can  she  be  entitled  to 
receive  them.  [Maule,  J.  If  she  has  separate  property,  she  will  be  lia- 
ble.] There  is  no  suggestion  that  this  defendant  has  any  separate  pro- 
perty. In  Worthy  v.  Rayner,  2  Dougl.  637,  it  was  thought  necessary  to 
join  the  husband,  in  order  to  obtain  costs. 

Dowling,  Serjt.,  was  not  called  upon  to  support  the  rule. 

Maule,  J.  An  ordinary  person  gets  costs  without  appearing  by  attor- 
ney ;  and  I  see  no  reasonable  distinction  in  the  case  of  a  married  woman. 

Tindal,  C.  J.  Let  the  master  proceed  with  the  taxation,  on  the  princi- 
ple adopted  in  the  other  courts.  Rule  absolute  accordingly. 

(6)  Sod  vide  JBeynon  v.  Margaret  Jones,  10  M.&  W.  566. 

vol.  in.  28  T 
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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

IN 

JCrtnftg  ©citation, 

IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


DOE,  on  the  several  Demises  of  WILLIAM  WOODALL  and  HANNAH 
his  Wife,  and  of  JAMES  JONES  MORGAN  the  elder,  and  also  on  the 
joint  Demise  of  the  same  Parties  ».  THOMAS  LEWIS  WOODALL 
and  JAMES  JONES  MORGAN  the  younger.   July  6. 

Testator  devised  lands  to  his  son  for  life,  with  remainders  in  strict  settlement  to  his  issue ; 
remainder  to  the  testator's  grandson  A.,  for  hfe,  remainder  in  strict  settlement  to  his  issue ; 
"and,  for  default  of  such  issue,  then  to  the  use  of  my  grandchildren,  B.,  C,  D.,  and  E.,  (bro- 
thers and  sisters  of  my  grandson  A.,)  if  they  shall  happen  to  be  living  at  the  time  of  his 
decease,  for  their  lives  and  the  life  of  the  survivor  of  them,  to  take  as  tenants  in  common, 
and  not  as  joint-tenants ;  and,  from  and  aAer  their  several  deceases,  and  the  decease  of  the 
survivor  of  them  the  said  B.,  C,  D.,  and  E,  to  tho  use  of  the  first  and  all  and  every  the  son 
and  sons  of  the  body  and  bodies  of  my  said  grandchildren,  severally  and  successively  and 
in  remainder,  one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of  birth  and 
seniority  of  age,  and  of  the  several  and  respective  heirs  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  issuing,  the  elder  of  such  sons  and  the  heirs  of  his  body,  being 
always  preferred,  and  to  take  before  the  younger  of  them  and  the  heirs  of  his  and  their 
body  and  bodies,  to  take  as  tenants  in  common,  and  not  as  joint-tenants  and,  for  want  or 
in  dofault  of  such  issue,  to  all  and  every  tho  daughter  and  daughters  of  the  four  grandchil- 
dren, in  like  manner :  "and,  in  case  either  of  my  said  grandchildren,  B.,  C,  D.,  and  E,  shall 
happen  to  die  leaving  no  issue  behind  him,  her,  or  them,  then  my  trill  and  meaning  u,  that 
all  and  singular  the  premises  herein  lastly  devised,  shall  go  and  remain  to  the  survivor  of 
them,  and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten,  tn  manner  afortudd;  and,  on 
failure  of  issue  of  either  of  their  bodies  lawfully  begotten,  then  I  give,  devise,  and  bequeath 
the  same  premises  to  the  use  of  the  children  of  my  brothers  F.  &  G.,"  &c. 

The  testator's  grandson  C.  survived  his  brothers  and  sisters,  and  entered  into  possession,  the 
testator's  son,  and  his  grandson  A-,  having  both  died  without  issue : — 

Held,  that  C.  took  an  estate  for  life  only ;  the  effect  of  these  words — «  shall  go  and  remain  to 
the  survivor  of  them,  and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten  in  mannrr 
aforttcud^'1  being,  to  bring  tho  lands,  in  the  event  to  which  the  clause  in  which  they  were 
found  applied,  within  the  preceding  clause,  which  gave  life-estates  to  tho  grandchildren, 
with  remainders  in  tail  to  their  sons  and  daughters ;  and  there  being  no  other  part  of  the 
will  to  which  the  words  of  reference,  "  in  manner  aforesaid,"  could  be  applied. 

This  was  an  action  of  ejectment,  brought  to  recover  certain  estates 
situate  in  the  several  parishes  of  Llanellen  and  Llanover,  in  the  county  of 
***501  Monmouth.  *The  demise  in  the  declaration  was  laid  on  the  1st 
of  November,  1843. 

The  following  case,  under  a  judge's  order,  and  by  consent,  was  stated 
for  the  opinion  of  this  court : — 
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Thomas  Morgan  being  seised  in  fee-simple  of  the  estates  in  question, 
duly  made  and  executed  his  will,  bearing  date  the  26th  of  November, 
1795 ;  and,  after  thereby  devising  the  estates  in  question  (situate  in  Llan- 
ellen  and  Llanover)  to  his  son  Samuel  Morgan,  (since  deceased,  without  * 
issue,)  for  his  life,  without  impeachment  of  waste,  with  a  limitation  to 
trustees  in  the  said  will  named,  and  their  heirs,  during  his  life,  upon  the 
usual  trusts  to  support  contingent  remainders,  and  a  charge  of  an  annuity 
of  20/.  to  the  testator's  daughter  Ann  Llewelin,  (since  deceased,)  for  her 
life ;  with  remainder,  from  and  after  the  decease  of  the  said  Samuel  Mor- 
gan, to  the  first  and  all  and  every  the  son  and  sons  of  the  said  Samuel, 
severally  and  successively  and  according  to  seniority,  in  tail  general ;  with 
remainder  to  the  use  of  all  and  every  the  daughter  and  daughters  M351 
of  *the  said  Samuel,  in  tail  general,  and,  if  more  than  one,  as 
tenants  in  common,  with  cross-remainders  between  them,  in  tail  general ; 
with  remainder  to  the  use  of  the  testator's  grandson  Thomas  Llewelin, 
(also  since  deceased,  and  without  issue,)  for  his  life,  without  impeach- 
ment of  waste ;  and,  from  and  after  his  decease,  to  the  use  of  the  first 
and  all  and  every  the  son  and  sons  of  him  the  said  Thomas  Llewelin,  suc- 
cessively and  according  to  seniority,  in  tail  general ;  with  remainder  to 
the  use  of  all  and  every  the  daughter  and  daughters  of  the  said  Thomas 
Llewelin,  in  tail  general,  and,  if  more  than  one,  as  tenants  in  common, 
and  with  cross-remainders  between  them  in  tail  general — the  testator  pro- 
ceeded in  the  words  following : — 

«  And,  for  default  of  such  issue,  then  to  the  use  of  my  grandchildren, 
William  Llewelin,  Samuel  Llewelin,  Alice  Llewelin,  and  Hannah  Llew- 
elin, (brothers  and  sisters  of  my  said  grandson  Thomas  Llewelin,)  if  they 
shall  happen  to  be  living  at  the  time  of  his  decease,  for  and  during  the 
term  of  their  natural  lives  and  the  life  of  the  survivor  of  them,  to  take  as 
tenants  in  common,  and  not  as  joint-tenants ;  and,  from  and  after  their 
several  deceases,  and  the  decease  of  the  survivor  of  them  the  said  William 
Llewelin,  Samuel  Llewelin,  Alice  Llewelin,  and  Hannah  Llewellin,  to  the 
use  and  behoof  of  the  first  and  all  and  every  the  son  and  sons  of  the  body 
and  bodies  of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Han- 
nah, lawfully  to  be  begotten,  severally  and  successively  and  in  remainder, 
one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of  birth 
and  seniority  of  age,  and  of  the  several  and  respective  heirs  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing,  the  elder 
of  such  sons,  and  the  heirs  of  his  body  lawfully  issuing,  being  always 
preferred  and  to  take  before  the  younger  of  them,  and  the  heirs  of  his  and 
'their  body  and  bodies  lawfully  issuing,  to  take  as  tenants  in  r*352 
common,  and  not  as  joint-tenants ;  and,  for  want  or  in  default  of 
such  issue,  to  the  use  of  all  and  every  the  daughter  and  daughters  of  the 
bodies  of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Hannah, 
lawfully  to  be  begotten,  and  the  heirs  of  the  bodies  of  such  daughters 
respectively  lawfully  issuing,  the  daughters  of  each  of  my  said  grand- 
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children,  William,  Samuel,  Alice,  and  Hannah,  if  more  than  one,  to  take 
as  tenants  in  common,  and  not  as  joint-tenants ;  and  in  case  of  the  death 
and  failure  of  issue  of  any  one  or  more  of  the  said  daughters  of  my  said 
grandchildren,  all  and  every  the  share  and  shares  of  her  or  them  so  dying, 
when  and  so  often  as  it  shall  so  happen,  shall  go,  remain,  and  enure  to  the 
survivor  and  survivors  and  other  and  others  of  the  said  (laughters,  and  the 
heirs  of  the  body  and  bodies  of  such  surviving  and  other  daughter  and 
daughters  respectively,  such  surviving  daughters,  if  more  than  one,  to  take 
also  in  equal  parts  and  shares  as  tenants  in  common,  and  not  as  joint- 
tenants ;  and,  if  all  such  daughters  but  one  shall  die  without  issue,  or  if 
there  shall  happen  to  be  but  one  daughter  of  the  body  of  my  said  grand- 
children lawfully  to  be  begotten,  then  to  the  use  of  such  only  surviving 
daughter,  and  the  heirs  of  her  body  lawfully  issuing :  And,  in  case  either 
of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Hannah,  shall 
happen  to  die  leaving  no  issue  behind  him,  her,  or  them,  then  my  will 
and  meaning  is,  that  all  and  singular  the  premises  herein  lastly  devised, 
shall  go  and  remain  to  the  survivor  of  them,  and  the  heirs  of  his  or  her 
body  lawfully  to  be  begotten,  in  manner  aforesaid ;  and,  in  failure  of  issue 
of  either  of  their  bodies  lawfully  begotten,  then  I  give,  devise,  and  be- 
queath the  same  premises  to  the  use  of  the  children  of  my  brothers  Charles 
♦3531  Morgan  and  James  Morgan,  in  manner  'following,  that  is  to  say, 
two-third  parts  of  the  said  premises  unto  the  children  of  Charles 
Morgan,  and  one-third  part  thereof  to  the  children  of  James  Morgan,  and 
their  lawful  issue,  their  heirs  and  assigns  for  ever,  share  and  share  alike ; 
and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever." 

The  testator,  by  his  said  will,  then  devised  a  certain  other  estate, 
called  Long  Barns,  to  his  said  grandson  William  Llewelin,  forlife,  with- 
out impeachment  of  waste,  with  a  limitation  to  the  trustees  therein  named 
and  their  heirs,  during  his  life,  upon  the  usual  trusts  to  support  contin- 
gent remainders ;  with  remainder,  immediately  after  the  death  of  the  said 
William  Llewelin,  to  the  use  of  his  first  and  other  sons,  successively  and 
according  to  seniority,  in  tail  general — remainder  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  the  said  William  Llewelin,  in  tail 
general,  and,  if  more  than  one,  as  tenants  in  common,  with  cross- 
remainders  between  them  in  tail  general. 

And,  in  failure  of  or  in  default  of  any  such  issue,  the  said  testator  also 
devised  in  the  words  following : — 

<<  To  the  use  and  behoof  of  the  brothers  and  sisters  of  him  the  said 
William  Llewelin  then  living,  and  the  heirs  of  their  bodies  lawfully  issuing, 
share  and  share  alike,  to  take  as  tenants  in  common,  and  not  as  joint- 
tenants  ;  and,  from  and  after  the  several  deceases  of  his  brothers  and  sisters, 
and  their  lawful  issue,  and  the  survivor  of  them,  then  I  give,  devise,  and 
bequeath  the  last- mentioned  premises  to  the  use  of  the  children  of  my 
brothers  Charles  Morgan  and  James  Morgan,  and  their  lawful  issue,  and 
their  heirs  and  assigns  for  ever  in  like  manner  and  form  as  the  premises 
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hereinbefore  devised  to  them  in  remainder ;  and  to  and  for  no  other  use, 
intent,  or  purpose  whatsoever." 

The  testator,  by  his  said  will,  then  devised  another  'estate  at  r*354 
Guielog  to  his  grandson  Samuel  Llewelin,  for  his  life,  without  itn- 
peachment  of  waste,  with  a  limitation  to  the  said  trustees,  and  their  heirs, 
during  his  life,  upon  the  usual  trusts  to  support  contingent  remainders ; 
with  remainder  immediately  after  the  death  of  the  said  Samuel  Llewelin, 
to  the  use  of  his  first  and  all  and  every  other  his  son  and  sons  successively 
and  according  to  seniority,  in  tail  general ;  with  remainder  to  the  use  of  all 
and  every  his  daughter  and  daughters,  in  tail  general,  if  more  than  one, 
as  tenants  in  common,  with  cross-remainders  between  them  in  tail  gene- 
ral :  and  the  said  testator  then  proceeded  in  the  words  following : — 

<<  And,  in  failure  of  or  in  default  of  any  such  issue,  to  the  use  and 
behoof  of  the  brothers  and  sisters  of  my  grandson  Samuel  Llewelin  then 
living,  and  the  heirs  of  their  bodies  lawfully  issuing,  share  and  share  alike, 
to  take  as  tenants  in  common,  and  not  as  joint-tenants ;  and,  from  and 
after  the  several  deceases  of  his  brothers  and  sisters,  and  their  lawful 
issue,  and  the  survivor  of  them,  then  I  give,  devise,  and  bequeath  the  said 
last-mentioned  premises  to  the  children  of  my  two  brothers,  Charles  and 
James  Morgan,  their  heirs  and  assigns  for  ever,  in  like  manner  and  form 
as  the  premises  hereinbefore  devised  to  them  in  remainder." 

The  testator  also  then  devised  an  estate  at  Abergavenny  to  his  grand- 
daughters Alice  Llewelin  and  Hannah  Llewelin,  for  their  lives,  as  tenants 
in  common,  without  impeachment  of  waste — with  a  limitation  during  their 
lives  to  the  said  trustees,  and  their  heirs,  upon  the  usual  trusts  to  support 
contingent  remainders ;  with  remainder,  from  and  immediately  after  the 
decease  of  his  said  grand- daughters  Alice  and  Hannah,  and  the  decease  of 
the  survivor  of  them,  to  the  use  of  the  first  and  all  and  every  the  son  and 
sons  of  the  body  and  bodies  of  his  same  grand-daughters,  severally  and 
successively  and  according  to  seniority,  in  tail  general ;  *with  re-  r«oR& 
mainder  to  the  use  of  all  and  every  the  daughter  and  daughters  of 
his  same  grand-daughters,  in  tail  general,  and,  if  more  than  one,  as  tenants 
in  common,  and  with  cross-remainders  between  them  in  tail  general. 

And  the  said  testator  then  proceeded  in  the  words  following : — 

«<  And,  in  case  either  of  my  said  grand-daughters  Alice  and  Hannah 
shall  happen  to  die,  leaving  no  issue  behind  her,  then  my  will  and  mean- 
ing is,  that  all  and  singular  the  premises  herein  lastly  devised,  shall  go 
and  remain  to  the  survivor  of  them,  and  the  heirs  of  her  body  lawfully  to 
be  begotten,  in  manner  aforesaid;  and,  in  failure  of  the  issue  of  either  of 
their  bodies  lawfully  begotten,  to  the  use  and  behoof  of  the  brothers  of 
them  the  said  Alice  and  Hannah  then  living,  and  the  heirs  of  their  bodies 
lawfully  issuing,  share  and  share  alike,  to  take  as  tenants  in  common,  and 
not  as  joint-tenants;  and,  from  and  after  the  several  deceases  of  their 
brothers  and  their  lawful  issue,  and  the  survivor  of  them,  then  I  give,  de- 
vise, and  bequeath  the  same  premises  to  the  use  of  the  children  of  my 
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brothers  Charles  and  James  Morgan,  their  heirs  and  assigns  for  ever,  in 
like  manner  and  form  as  the  premises  hereinbefore  devised  to  them  in 
remainder." 

And  the  said  testator  then  also  devised  another  estate,  called  Park,  (sub- 
ject to  an  annuity  mentioned  in  the  will,)  to  his  grandson  Thomas  Llewe- 
lin,  for  his  life,  without  impeachment  of  waste,  with  a  limitation  to  the 
said  trustees,  and  their  heirs,  during  his  life,  upon  the  usual  trusts  to 
support  contingent  remainders ;  with  remainder,  immediately  after  the 
death  of  the  said  Thomas  Llewelin,  to  the  use  of  his  first  and  all  and  every 
his  son  and  sons  successively,  according  to  seniority,  in  tail  general ;  with 
remainder  to  the  use  of  all  and  every  his  daughter  and  daughters  in 
tail  general,  and,  if  more  than  one,  as  tenants  in  common,  and  with 
•3561  'cross-remainders  between  them  in  tail  general.  The  testator 
then  proceeded  in  the  words  following : — 

"And,  in  failure  of  or  in  default  of  any  such  issue,  to  the  use  and 
behoof  of  the  brothers  and  sisters  of  the  said  Thomas  Llewelin,  then  living, 
and  the  heirs  of  their  bodies  lawfully  issuing,  share  and  share  alike,  to 
take  as  tenants  in  common,  and  not  as  joint-tenants ;  and,  from  and  after 
the  several  deceases  of  his  brothers  and  sisters,  and  their  lawful  issue,  and 
the  survivor  of  them,  then  I  give,  devise,  and  bequeath  the  last-mentioned 
premises  to  the  use  of  the  children  of  my  brothers  Charles  and  James 
Morgan,  their  heirs  and  assigns  for  ever,  share  and  share  alike,  and  to 
and  for  no  other  use,  intent,  or  purpose  whatsoever,  in  like  manner  and 
form  as  the  premises  hereinbefore  severally  devised  to  them  in  remainder." 

The  testator  by  his  said  will,  after  giving  powers  of  leasing  to  his  son, 
grandsons,  and  grand-daughters,  as  therein  mentioned,  and  making  certain 
specific  and  pecuniary  bequests  out  of  his  personal  estate,  gave,  devised, 
and  bequeathed  all  the  rest  and  residue  of  his  real  and  personal  estate, 
whatsoever  and  wheresoever,  whereof  he  shpuld  die  possessed,  unto  his 
grandson  Thomas  Llewelin,  subject  to  the  payment  of  the  testator's  just 
debts  and  funeral  expenses ;  to  hold  to  him  the  said  Thomas  Llewelin, 
his  heirs  and  assigns  for  ever.  And  he  appointed  him  sole  executor  of 
his  will. 

[An  entire  copy  of  the  will  was  set  out  in  an  appendix  to  the  case,  to 
which  copy  either  party  was  to  be  at  liberty  to  refer  on  the  argument  of 
the  case.] 

The  testator  died  on  the  11th  of  June,  1797,  leaving  his  said  son  Sam- 
uel Morgan,  his  heir-at-law,  and  his  said  grandchildren  Thomas,  William, 
Alice  and  Hannah  Llewelin,  him  surviving. 

The  testator's  son  Samuel  Morgan  died  in  1803,  a  bachelor,  and  in- 
•3571  testa*e  as  to  anv  reversion  in  fee,  or  'other  interest,  if  any,  in 
the  estates  in  question  which  descended  to  him  as  undisposed 
of  by  the  said  will.  He  left  his  sister  Ann  Llewelin,  widow,  his  heir- 
at-law. 

The  said  Ann  Llewelin  died  in  December,  1841,  intestate,  leaving  the 
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said  Samuel  Llewelin  (one  of  the  testator's  grandsons)  her  eldest  surviving 
son  and  heir-at-law. 

The  testator's  grandson  Thomas  Llewelin  died  in  September,  1829,  a 
bachelor  and  intestate,  and  leaving  his  surviving  brother,  the  said  Samuel 
Llewelin,  also  his  heir-at-law. 

Before  this  period,  the  testator's  grandson  William  Llewelin,  and  his 
grand- daughters  Alice  and  Hannah  Llewelin,  had  all  died  without  having 
had  any  issue,  viz.  William  in  the  year  1815,  Alice  in  the  year  1823,  and 
Hannah  in  the  year  1810. 

Samuel  Llewelin,  the  only  surviving  grandchild,  entered  into  possession 
of  the  estates  on  the  death  of  Thomas  Llewelin,  in  1829. 

In  the  year  1838,  the  said  Samuel  Llewelin  executed  disentailing  deeds, 
under  the  act  for  abolishing  fines  and  recoveries,  (a)  viz.  indentures  of 
lease  and  release,  (and  which  were  afterwards  duly  enrolled  according  to 
the  said  act ;)  and  by  such  indentures  he  bargained  and  sold  and  released 
and  conveyed  the  estates  in  question  unto  William  Woodhouse  Secretan, 
and  his  heirs,  to  the  use  of  himself  the  said  Samuel  Llewelin,  his  heirs 
and  assigns  for  ever. 

By  his  will,  dated  the  25th  of  June,  1840,  and  duly  made  and  attested, 
the  said  Samuel  Llewelin  devised  all  his  real  estate  to  the  defendants,  as 
tenants  in  common  in  fee,  and  died  a  bachelor  on  the  9th  of  September, 
1842,  leaving  the  lessor  of  the  plaintiff,  Hannah  Woodall,  his  heir-at-law. 

*[A  copy  of  the  will  of  Samuel  Llewelin  was  also  contained  in  1**353 
the  appendix  to  the  case,  and  either  party  was  to  be  at  liberty  to 
refer  to  it  on  the  argument.] 

Charles  Morgan,  the  next  elder  brother  of  the  testator  Thomas  Morgan, 
(and  who  had  died  some  years  before  the  date  of  the  said  will,)  had  a 
daughter  named  Hannah,  his  only  child,  who  married  Thomas  Lewis,  and 
died  intestate,  in  the  year  1810,  leaving  an  only  child,  Hannah,  one  of  the 
lessors  of  the  plaintiff,  the  wife  of  William  Woodall,  one  of  the  lessors  of 
the  plaintiff",  and  mother  of  the  defendant  Thomas  Lewis  Woodall. 

James  Morgan,  the  other  brother  of  the  testator  Thomas  Morgan,  died 
in  1S08,  and  had  one  child  only,  James  Jones  Morgan,  one  of  the  lessors 
of  the  plaintiff,  who  was  born  in  the  year  1775,  and  is  the  father  of  the 
defendant  James  Jones  Morgan  the  younger. 

It  is  contended,  on  the  part  of  the  plaintiff,  that,  on  the  death  of  Samuel 
Llewelin  a  bachelor,  Hannah  Woodall,  one  of  the  lessors  of  the  plaintiff, 
became  entitled  to  two  undivided  thirds,  in  tail ;  and  James  Jones  Morgan, 
one  of  the  lessors  of  the  plaintiff,  to  the  remaining  undivided  third,  in  tail. 
And,  if  the  court  shall  be  of  this  opinion,  it  is  agreed  that  a  judgment  shall 
be  entered  for  the  plaintiff  accordingly. 

But  it  is  contended,  on  behalf  of  the  defendants,  that  the  lessors  of  the 
plaintiff  did  not  become  so  entitled.  And,  if  the  court  shall  be  of  this 
opinion,  it  is  agreed  that  judgment  shall  be  entered  for  the  defendants. 

(a)  3  &  4  W.  4,  c.  74,  s.  3. 
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The  case  was  argued  in  Michaelmas  term  last. 

Channell,  Serjt.,  (with  whom  was  Talfourd,  Serjt.,)  for  the  plaintiff. (a) 
Under  the  will  of  Thomas  Morgan,  the  •testator's  grandson,  Samuel 
*3591  Llewelin,  took  an  estate  for  life  only.  The  true  construction  of 
the  will  of  Thomas  Morgan,  is  that  the  four  grandchildren  of  the 
testator,  William,  Samuel,  Alice,  and  Hannah  Llewelin,  took  estates  for 
life,  with  cross-remainders  between  them,  remainder  to  their  issue  in  tail, 
such  issue  taking  as  purchasers.  [Coltman,  J.  Do  you  say  that  all  the 
issues  are  to  take  jointly  ?]  As  to  that,  there  is  some  difficulty.  But,  if 
each  of  the  grandchildren  had  died  leaving  a  son,  each  of  such  sons  would 
have  taken  a  fourth,  as  tenant  in  common  in  tail  with  his  cousins.  It  will 
be  contended  on  the  part  of  the  defendants,  that  the  words — "and  in  case 
either  of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Hannah, 
shall  happen  to  die  leaving  no  issue  behind  him,  her,  or  them,  my  will  and 
meaning  is,  that  all  and  singular  the  premises  herein  lastly  devised,  shall 

*3601  anc*  rema*n  to  *tne  survivor  of  them,  and  the  heirs  of  his  or 
ber  body  lawfully  to  be  begotten,  in  manner  aforesaid" — in  the 
events  which  have  happened,  created  an  estate-tail  in  Samuel  Llewelin. 
But  the  words  «  in  manner  aforesaid"  show  the  testator's  intention  that 
the  survivor  should  take  subject  to  the  previous  limitation,  the  language 
of  which  is  somewhat  different  from  the  last  referred  to :  he  did  not  mean 
to  alter  or  to  interpret,  but  only  to  refer  to,  the  previous  disposition  ;  and 
under  that  the  grandchildren  clearly  took  for  Jife  only :  Cursham  v.  New- 
land,  2  N.  C.  58,  2  Scott,  105.  In  Watson  v.  Foxon,  2  East,  36,  the  tes- 
tator, after  giving  estates  for  life  to  A.  and  B.,  devised  "  all  and  every 
the  said  premises  to  all  and  every  the  younger  children  of  B.,  begotten  or 
to  be  begotten,  if  more  than  one,  equally  to  be  divided  amongst  them,  and 
to  the  heirs  of  their  respective  body  and  bodies  as  tenants  in  common,  &c, 
and,  if  only  one  child,  then  to  such  only  child  and  to  the  heirs  of  his  or 
her  body  issuing     and  "  for  want  of  such  issue,"  he  devised  « the  said 

(a)  The  points  respectively  marked  for  argument  were  as  follow : — 

For  the  plaintiff— That  Samuel  Llewelin  took  only  as  tenant  for  life,  and  that,  on  his  death, 
a  bachelor,  Hannah  Woodall,  one  of  the  lessors  of  the  plaintiff,  became  entitled  to  two  undi- 
vided thirds,  and  James  Jones  Morgan,  one  of  the  lessors  of  the  plaintiff,  to  the  remaining 
undivided  third  of  the  estates  in  question. 

For  the  defendants — 1.  That  Samuel  Llewelin  was  tenant  in  tail : 

2.  That  the  ultimate  dispositions  over,  through  and  under  which  the  lessors  of  the  plain- 
tilf  claimed,  were  void  for  uncertainty;  and,  consequently,  that  Samuel  Llewelin  became 
absolutely  entitled  to  the  property,  by  descent,  cither  from  the  testator's  son  and  heir-at-law 
Samuel  Morgan,  or  from  his  grandson  and  residuary  devisee  Thomas  Llewelin : 

3.  That,  if  not  so  void,  then  that  the  limitations  to  the  children  of  Charles  and  James  Mor- 
gan were  contingent  remainders ;  and  that  the  limitations  as  to  two-third  parts  of  the  pro- 
mises to  the  children  of  Charles  Morgan,  failed  of  effect,  by  the  death  of  Hannah  Morgan, 
the  only  child  of  the  said  Charles  Morgan,  before  such  remainder  came  into  possession  ot 
became  vested : 

4.  That,  if  not  so  void,  the  limitation  to  the  children  of  Samuel  Morgan,  and  also  that  to 
the  children  of  Charles  Morgan,  if  it  had  not  previously  failed,  as  before  mentioned,  were 
destroyed  by  die  descent  to  Samuel  Llewelin  of  the  reversion  or  remainder  in  fee  from  the 
testator's  son  and  heir,  or  from  his  grandson  and  residuary  devisee ;  or,  if  not  so  destroyed, 
they  were  destroyed  by  the  execution,  by  Samuel  Llewelin,  of  the  disentailing  deeds  of  1838. 
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premises  to  C.  N.,"  &c.,  with  several  limitations  over;  and,  «  for  want  of 
such  issue,"  he  divided  the  said  premises  between  several  branches  of  his 
family.  It  was  held  that  cross-remainders  were  to  be  implied  between  the 
younger  children  of  B.,  from  the  apparent  intention  of  the  testator  from  the 
whole  of  the  will,  notwithstanding  the  use  of  the  word  respective  in  such 
devise.  So,  in  Ldvesey  r.  Harding,  1  Russ.  &  M.  636,  the  Master  of  the 
Rolls  (Sir  J.  Leach)  says :  "  Where  there  is  a  gift  to  two  persons  only  and 
the  heirs  of  their  bodies,  cross-remainders  will  be  implied,  although  there 
is  no  expressed  intention  that  no  part  of  the  estate' shall  go  over  until  the 
failure  of  issue  of  both,  unless  the  limitation  to  them  be  successively,  seve- 
rally, or  respectively,  and  then  the  remainders  over  will  be  several  and  re- 
spective." Here,  there  is  no  'necessity  to  resort  to  cross-remain-  rt^j 
ders  by  implication,  because  cross-remainders  are  expressly  given. 
The  testator  clearly  did  not  intend  that  the  children  of  his  brothers  should 
take  any  interest,  until  after  a  failure  of  issue  of  all  the  four  grandchildren. 

Byles,  Serjt.,  (with  whom  was  H.  G.  Jones,  Serjt.,)  for  the  defendants. 
At  the  time  of  the  testator's  death  in  1797,  the  state  of  his  family  was 
this : — He  had  one  son,  Samuel,  and  a  daughter,  Ann,  who  was  married 
and  had  five  children — Samuel,  Thomas,  William,  Alice  and  Hannah. 
The  son  of  the  testator  died  in  1803.  The  daughter  died  in  1841.  Of 
her  children,  Hannah  died  in  1810,  William  in  1815,  Alice  in  1823,  and 
Thomas  in  1829.  Samuel,  who  survived,  entered  into  possession  of  the 
property,  and,  in  1838,  executed  disentailing  deeds,  limiting  the  estate  to 
himself  in  fee-simple.  He  died  in  1842,  having  by  his  will  devised  his 
estate  to  the  defendants  as  tenants  in  common  in  fee.  The  question  for  the 
consideration  of  the  court,  is,  whether  Samuel  Llewelin,  under  the  will  of 
his  grandfather  Thomas  Morgan,  in  the  events  which  have  happened,  took 
an  estate  in  fee,  or  for  life  only.  After  the  devise  to  his  four  grandchil- 
dren, for  life,  with  remainders  in  tail  to  their  sons  and  daughters,  the  tes- 
tator proceeds — "  And,  in  case  either  of  my  said  grandchildren,  William, 
Samuel,  Alice,  and  Hannah,  shall  happen  to  die,  leaving  no  issue  behind 
him,  her,  or  them,  then  my  will  and  meaning  is,  that  all  and  singular  the 
premises  herein  lastly  devised  shall  go  and  remain  to  the  survivor  of  them, 
and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten,  in  manner  afore' 
said." 

William  and  Hannah  Woodall  clearly  have  no  title.  Hannah  was  the 
daughter  of  Charles  Morgan,  the  next  eldest  brother  of  the  testator  Thomas 
Morgan ;  and  she  died  in  1810,  and  therefore  was  not  living  at  the  death 
'and  failure  of  issue  of  the  four  grandchildren  living  at  the  date  r*362 
of  the  will.  [Maule,  J.  What  do  you  say  to  the  other  lessors 
of  the  plaintiff?]  If  Samuel  Llewelin  took  for  life  only,  then  they  will 
be  entitled,  the  one  set  to  two-thirds,,  the  other  to  one-third  of  the  estate. 

Samuel  Llewelin,  however,  clearly  took  an  estate-tail.  The  words  used, 
« to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body  lawfully  to  be 
begotten,"  are  the  formal  and  proper  words  to  create  an  estate-tail.  The 
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burden  of  showing  that  they  were  intended  to  have  a  contrary  meaning,  rests 
upon  the  other  side.    The  question  is,  whether  the  word  «  heirs"  is  to  be 
taken  as  a  word  of  purchase  or  of  limitation.    The  leading  case  in  modern 
times  upon  this  subject,  is  that  of  Lees  v.  Mosley,  1  Younge  &.  C.  589. 
There,  the  testator  devised  as  follows :  « I  give  and  devise  all  that  my 
freehold  lease  of  a  farm  in  Prestbury,  and  all  and  every  my  chief  rents  in 
the  town  of  Manchester,  and  also  my  two  warehouses  in  the  said  town, 
unto  my  two  sons  Henry  James,  and  Oswald,  in  moieties,  as  tenants  in 
common,  and  not  as  joint-tenants,  in  such  manner,  and  subject  to  such 
charges,  as  hereinafter  mentioned,  (that  is  to  say,)  as  to  one  moiety  or  equal 
half  part  thereof  to  my  son  Henry  James  for  life,  with  remainder  to  his 
lawful  issue,  and  their  respective  heirs,  in  s\xc\  shares  and  proportions, 
and  subject  to  such  charges,  as  he  the  said  Henry  James  shall  by  deed  or 
will  appoint ;  but,  in  case  my  son  Henry  James  shall  not  many  and  have 
issue  who  shall  attain  the  age  of  twenty-one  years,  then  to  my  son  Oswald 
in  fee  :"  and  it  was  held  that  Henry  James  took  an  estate  for  life  in  moie- 
ty, with  remainder  to  his  children  as  tenants  in  common  in  fee;  for,  that, 
whatever  be  the  primd  facie  meaning  of  the  word  « issue"  in  a  will,  it  is 
*3631    not  a  tec^mca^  expression,  and  *will  yield  to  the  intention  of  the 
testator,  to  be  collected  from  the  words  of  the  will ;  and  there- 
fore it  requires  a  less  demonstrative  context  to  show  the  testator's  intention 
in  regard  to  the  word  « issue"  than  in  regard  to  the  technical  expression 
«<  heirs  of  the  body."   In  the  very  learned  and  elaborate  judgment  deli- 
vered by  Aldebson,  B.,  in  that  case,  it  is  said :  « It  has  long  been  settled, 
that,  in  construing  devises,  the  governing  principle  is  the  intention  of  the 
testator,  to  be  collected  from  the  words  of  the  will  itself.    In  order  to 
ascertain  that  intention,  however,  the  courts  have  adopted  rules  which,  no 
doubt,  it  is  very  desirable  should  be  as  clearly  and  distinctly  laid  down  as 
possible,  and  generally  acted  upon.   And,  with  this  view,  it  is  often  far 
better  that  the  particular  objects  of  individual  testators  should  occasionally 
be  frustrated,  rather  than  that  there  should  be  a  general  uncertainty  in  the 
titles  to  real  estates,  productive,  as  such  uncertainty  always  must  be,  of 
expense,  and  presenting,  as  it  must  in  many  cases  do,  obstacles  to  the 
easy  transmission  of  landed  property  from  one  purchaser  to  another.  But,  in 
endeavouring  to  attain  this  laudable  object,  the  courts  must  take  great  care, 
and  exercise  much  watchfulness,  lest  from  a  mere  love  of  generalization 
they  shake  titles  already  existing,  with  a  view  to  future  and  theoretical 
good.    Upon  a  careful  examination  of  the  authorities,  we  think  that  it 
may  be  safely  laid  down  as  a  rule,  that,  in  a  devise,  technical  words,  or 
words  of  definite  meaning,  shall  always  be  construed  according  to  their 
legal  or  definite  effect,  unless,  from  other  inconsistent  words  in  the  will,  it 
be  quite  clear  that  they  are  used  in  some  other  definite  sense.    Thus,  if 
the  words  « heirs  of  the  body,' — which  are  technical  words,  properly 
admitting  only  of  one  meaning, — are  used,  it  becomes  necessary  to  show 
affirmatively  that  the  testator  meant  clearly  to  use  them  as  words  of  pur- 
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chase ;  or,  more  correctly,  as  words  'descriptive,  not  of  all  the  r*3(j4 
descendants  of  the  body,  but  of  one  definite  class  only  of  such 
descendants.  It  is  not  enough  to  raise  a  reasonable  doubt  whether  he 
intended  to  use  them  as  words  of  limitation,  or  to  show  a  probable  conjec- 
ture that  he  intended  to  designate  children  only  by  that  phrase."  And,  after 
referring  to  Jesson  v.  Wright,  2  Bligh,  1,  5  M .  &  S.  95,(a)  the  learned 
baron  proceeds :  "  Another  instance  of  the  application  of  the  rule  with 
which  we  began,  may  be  found  in  that  class  of  cases  in  which  <  sons'  or 
<  children,' — which  in  their  proper  sense  are  words  of  purchase, — have  been 
held  to  be  words  of  limitation.  There,  in  like  manner,  it  must  be  demon- 
strated from  the  will,  affirmatively  and  clearly,  that,  by  these  expressions, 
the  testator  meant  all  the  descendants  of  the  body  to  take  as  heirs.  There 
is,  however,  a  third  class  of  cases,  where  a  testator  uses  in  his  will  an 
expression,  in  its  ordinary  use  not  of  a  technical  nature,  and  capable  of 
more  meanings  than  one.  Now,  here,  the  investigation  takes  a  different 
course.  It  will  be  merely  directed  to  the  solution  of  the  question  in  what 
sense  the  testator  intended  to  use  the  expression,  and  to  ascertain  whether 
the  evidence  preponderates  in  favour  of  the  one  rather  than  the  other  mean- 
ing or  meanings  of  the  word  in  question ;  regard  being  always  had  to  the 
prima  facie  sense,  or  to  that  in  which  the  word  is  most  ordinarily  used,  in 
weighing  the  evidence  contained  in  the  will  upon  which  the  court  is  ulti- 
mately to  decide.  The  first  point,  therefore,  to  be  considered  is — whe- 
ther « issue'  be  a  word  of  this  nature.  Now,  we  think  that  this  sufficiently 
appears,  from  referring  to  the  various  authorities."  He  then  refers  to  the 
statute  De  Donis,  13  Ed.  1,  c.  1,  where  « issue"  is  used,  to  denote,  some- 
times children,  and  sometimes  all  the  descendants,  according  to  the 
•context ;  and  then  continues :  "  But  the  authorities  clearly  show,  r*3(j5 
that,  whatever  be  the  prima  facie  meaning  of  the  word  <  issue,' 
it  will  yield  to  the  intention  of  the  testator,  to  be  collected  from  the  will ; 
and  that  it  requires  a  less  demonstrative  context  to  show  such  intention, 
than  the  technical  expression  of  <  heirs  of  the  body'  would  do :"  for  which 
he  cites  Roe  d.  Dodson  v.  Grew,  2  Wils.  322 ;  Ginger  v.  While,  Willes, 
340 ;  Doe  v.  Collis,  4  T.  R.  294 ;  and  Ryan  v.  Cowley,  Cas.  temp.  Sug- 
den,  7.  It  appears,  therefore,  that  «« heirs"  and  "  heirs  of  the  body" 
are,  primd  facie,  words  of  limitation ;  that  "  children"  is,  primd  facie,  a 
word  of  purchase ;  and  that  "  issue"  is  an  intermediate  expression,  and 
may  be  read  either  as  a  word  of  limitation  or  as  a  word  of  purchase, 
according  to  the  presumable  intention  of  the  testator.  In  Poole  v.  Poole, 
3  B.  &  P.  620,  the  devise  was — to  the  testator's  first  son  by  his  wife, 
begotten  or  to  be  begotten,  for  life ;  remainder  to  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  several  heirs  male  of  such  first  son 
lawfully  issuing,  so  as  the  elder  of  such  sons  and  the  heirs  male  of  his 
body  should  always  be  preferred  and  take  before  the  younger  and  the  heirs 
male  of  his  body;  remainder  to  the  testator's  second,  third,  fourth,  and 

(a)  Overruling  Dot  d.  Strong  v.  Goff,  U  East,  CG8. 
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all  and  every  other  son  and  sons,  for  their  several  and  respective  lives ; 
remainder  to  trustees  to  preserve,  &c. ;  remainder  to  the  several  heirs  male 
of  their  several  and  respective  bodies  lawfully  issuing,  so  as  the  elder  of 
such  sons,  and  the  heirs  male  of  his  body,  should  be  always  preferred  and 
take  before  the  younger  of  the  same  sons,  and  the  heirs  male  of  his  and 
their  body  and  bodies  ;  remainder  to  the  testator's  first  and  other  daugh- 
ters for  their  lives ;  remainder  to  trustees,  &c. ;  remainder  to  the  several 
heirs  of  their  several  and  respective  bodies  lawfully  issuing,  so  as  the  elder 
*ogfii  of  such  *daughierst  and  the  heirs  male  of  her  body,  should  always 
be  preferred  and  to  take  before  the  younger  of  the  same  daugh- 
ters, and  the  heirs  male  of  her  and  their  body  and  bodies.  There  were 
other  clauses  in  the  will,  by  which,  after  giving  an  estate  for  life  to  the 
first  taker,  the  testator  limited  to  trustees,  &c. ;  remainder  to  the  first  and 
other  sons  of  such  first  taker,  and  the  heirs  of  their  bodies,  so  as  the  elder  of 
such  sons,  and  the  heirs  of  their  bodies,  should  always  be  preferred  before 
the  younger  of  the  same  sons,  and  the  heirs  male  of  their  bodies.  And  it 
was  held,  that  the  first  son  of  the  testator  took  an  estate-tail — there  not 
appearing,  upon  the  whole  will  together,  sufficient  indication  of  the  tes- 
tator's intention  to  restrain  the  legal  effect  of  the  words  "  heirs  male  of  the 
body,"  and  to  convert  them  into  words  of  purchase.  In  intimating  the 
opinion  of  the  court  Lord  Alvanley  there  said :  « It  is  contended,  that, 
according  to  the  rule  which  has  prevailed  in  cases  of  this  kind,  it  must  be 
holden  that  the  testator  meant  to  restrain  the  general  sense  of  the  words 
<  heirs  male,'  and  not  to  employ  them  as  words  of  limitation.  I  will  not 
give  any  opinion,  whether,  if  this  clause  had  stood  alone,  unexplained  by 
other  parts  of  the  will,  such  might  not  have  been  the  proper  construction. 
On  that  point  the  court  wish  to  avoid  any  determination.  Indeed,  if  this 
had  been  a  single  limitation  to  a  stranger,  the  construction  would  have 
depended  much  upon  the  liberality  with  which  the  judges  might  be  dis- 
posed to  consider  it.  But  it  appears  to  me,  that,  in  construing  limitations 
of  this  sort,  the  courts  have  never  deviated  from  the  general  rule,  which 
gives  an  estate-tail  to  the  first  taker  where  the  devise  to  him  is  followed  by 
a  limitation  to  the  heirs  of  his  body,  except  where  the  intent  of  the  testator 
has  appeared  so  plainly  to  the  contrary  that  no  one  could  misunderstand 
*"3f  71  ^n  *k*s  case»  however,  when  the  limitation  upon  which  the  •dif- 
ficulty arises  is  connected  with  the  other  limitations,  in  which  he 
has  used  the  same  words  clearly  without  intending  that  the  heirs  of  the 
body  should  take  by  purchase,  it  would  be  strange  to  suppose  he  intended 
the  heirs  in  this  limitation  to  take  as  purchasers.  I  take  the  rules  respect- 
ing the  construction  of  words  in  wills  to  be  plain  and  well  settled.  Words 
are  always  to  be  taken  in  their  ordinary  sense,  unless  the  testator  has 
demonstrated  an  intention  to  put  a  different  sense  upon  them.  Now,  the 
words  employed  in  the  first  devise  are  clearly,  in  their  ordinary  sense, 
words  of  limitation.  Another  rule  in  the  construction  of  wills,  is,  that 
neither  an  intent  manifested  by  the  testator  to  give  only  an  estate  for  life, 
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nor  the  interposition  of  trustees  to  preserve  contingent  remainders,  nor 
mere  words  of  condition  describing  the  order  of  succession  in  which  the 
devises  are  to  take  place,  nor  the  introduction  of  powers  of  jointuring,  or 
of  liberty  to  commit  waste,  are  of  themselves  sufficient  to  vary  the  tech- 
nical sense  of  the  words  used.   It  must  plainly  appear  that  the  testator 
did  not  mean  to  give  such  an  estate  as  would  pass  under  the  words  used, 
unless  controlled  by  such  apparent  intent.   My  brothers  agree  with  me 
in  thinking  that  this  rule  must  be  rigidly  observed."   So,  in  Douglas  v. 
Congreve,  4  N.  C.  1,  5  Scott,  223,  under  a  devise  of  lands  to  M.  S.  for 
life ;  with  the  use  of  household  goods,  &c. ;  remainder  to  J.  S.  for  life  ; 
remainder  to  the  use  of  the  heirs  of  the  body  of  M.  S.  in  tail ;  remainder 
over  in  succession  to  divers  persons  for  life,  and  to  the  heirs  of  their 
bodies  respectively  in  tail ;  the  aforesaid  limitations  to  be  in  strict  set- 
tlement:  it  was  held  that  M.  S.  took  an  estate-tail — a  decision  which 
was  approved  and  acted  upon  by  Lord  Langdale,  M.  R.(a)   In  Good- 
right  v.  Pullyn,  2  Ld.  Raym.  1437,(6)  under  a  devise  to  A.  for  life, 
*and,  after  his  decease,  to  the  heirs  male  of  the  body  of  the  said  r«36g 
A.,  and  his  heirs,  for  ever,  but,  if  A.  shall  die  without  such  heir  *■ 
male,  remainder  over — A.  was  held  to  take  an  estate- tail.    So,  in  Coul- 
son  v.  Coulson,  2  Stra.  1125,  which  was  a  devise  to  C.  for  life,  remainder 
to  A.  and  B.,  and  their  heirs,  to  support  contingent  remainders,  during 
the  life  of  C,  remainder  to  the  heirs  of  the  body  of  C.  lawfully  begotten, 
upon  a  question  whether  C.  took  an  estate-tail,  or  for  life,  a  case  was 
stated  for  the  opinion  of  the  judges  of  the  King's  Bench,  who  certified 
that  an  estate-tail  in  remainder  vested  in  him.    «  Here,"  says  Mr.  Fearne, 
« it  was  the  intent  of  the  testator  to  give  only  an  estate  for  life,  if  he 
meant  any  thing  by  the  interposition  of  trustees  to  support  contingent  re- 
mainders ;  for,  if  he  did  not  intend  such  an  estate  as  might  determine  by 
forfeiture  or  otherwise  in  C.'s  lifetime,  there  was  no  room  for  the  estate 
to  trustees  during  the  life  of  C. ;  and,  unless  he  meant  that  the  heirs  of  C. 
should  take  by  purchase,  and  not  by  descent,  there  were  no  contingent 
remainders  to  be  supported."(c)  So,  in  Sayer  v.  Mastermant  Ambler,  344, 
the  devise  was  in  the  following  words : — «  And  in  case  I  die,  not  leaving 
issue  born  at  the  time  of  my  death,  or  in  venter  sa  mere,  which  shall  after- 
wards be  born  alive,  I  do  further  give  and  devise,  after  the  death  of  my 
said  wife,  to  my  brother  S.  S.,  all  those  my  several  estates  or  farms  at, 
&c,  during  his  natural  life,  with  power  of  making  any  jointure  or  jointures 
upon  any  woman  or  women  he  shall  marry,  and,  after  his  decease,  to  such 
child  or  children  as  shall  lawfully  be  begotten  by  him,  the  males  however 
to  be  preferred  before  the  females,  and  they  to  succeed  according  to  their 
births ;  and,  in  trust  to  preserve  the  contingent  remainders  from  being 
barred  during  the  life  *of  the  said  G.  S.,  I  do  give  the  said  seve-  ^359 
ral  estates  and  farms  to  my  dear  friend  Dr.  R. :  and,  after  the  de- 

(a)  See  Doughs  v.  Congreve,  I  Beavan,  59. 

(6)  Cited  1  Fearne,  Com.  Rem.,  10th  edit  160.  (c)  1  Fearne,  161. 
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cease  of  my  said  brother,  and  a  failure  of  issue  as  aforesaid,  I  give  the 
said  several  estates  and  farms  to  my  loving  brother  G.  S.,  and  the  heira 
of  his  body,  the  males  having  preference  as  aforesaid,  and  succeeding 
according  to  their  births ;  and,  to  preserve  the  contingent  remainders  from 
being  barred  during  the  life  of  the  said  G.  S.,  I  give  the  said  estates  and 
farms  to  my  said  friend  Dr.  R. ;  and,  on  failure  of  issue  of  the  said  G.  S.> 
I  give  the  said  estates  and  farms  to  my  said  niece  M.  C.  G.  S.  died 
without  iseue.  The  question  was,  whether  G.  S.  took  an  estate-tail,  or 
only  an  estate  for  life.  The  court  held,  that  the  whole  inheritance  was 
not  vested  in  the  trustee  in  this  case ;  that  he  took  only  a  descendible 
freehold  during  the  life  of  G.  S.,  for,  the  word  estates  there  meant  only  the 
thing,  and  not  the  interest,  it  being  coupled  with  the  word  farms  ;  that, 
by  inserting  the  limitation  to  the  trustee  next  after  the  limitation  to  G.  S., 
the  case  would  be  like  Coulson  v.  Coulson,  with  this  difference,  that  it  would 
not  be  quite  so  strong,  because  the  estate  was  not  given  to  G.  S.  expressly  for 
life :  and  they  referred  to  Lord  King's  opinion  in  Papillon  v.  Voice,  2  P.  W. 
471,  that  the  limitation  to  trustees  did  not  control  the  estate-tail ;  and  the 
court  declared  that  G.  S.  took  an  estate-tail.  Here,  it  is  contended,  that, 
inasmuch  as  there  are  children  mentioned  in  a  former  part  of  the  will,  who  are 
to  take  as  purchasers,  therefore,  by  virtue  of  the  words  "  in  manner  aforesaid,*' 
the  successors,  under  the  devise  in  question  must  also  take  as  purchasers. 
Assuming  that  to  be  so,  much  stronger  words  have  been  expunged  in  order 
to  avoid  doing  violence  to  the  rule  in  Shelley's  case,  1  Co.  Rep.  93.(a) 
•3701    *Tnus> m  D°ed»  Candler  v.  Smith,  7  T.  R.  531 ,  under  a  devise  to  A. 

and  the  heirs  of  her  body  for  ever,  as  tenants  in  common,  and  not  as 
joint-tenants,  and  in  case  A.  die  before  twenty-one,  or  without  leaving  issue 
of  her  body,  then  to  B. — it  was  held  that  A.  took  an  estate-tail.  So,  in  Doe 
d.  Cock  v.  Cooper,  1  East,  229, 2  J.  P.  Smith,  163,  a  devise  of  a  messuage 
and  land  to  R.  C.  for  the  term  only  of  his  natural  life,  and,  after  his  decease, 
to  the  issue  of  the  said  R.  C.  as  tenants  in  common ;  but,  in  case  the  said 
R.  C.  shall  die  without  leaving  issue,  then  a  devise  of  the  same  to  E.  H.,  in 
fee, — was  held  to  give  R.  C.  an  estate-tail,  in  order  to  effectuate  the  general 
intent.  Again,  in  Pierson  v.  Vickers,  5  East,  548,  2  J.  P.  Smith,  160,  un- 
der a  devise  of  all  freehold  and  copyhold  estates  whatsoever,  situate  at  B., 
with  their  appurtenances,  to  A.  and  the  heirs  of  her  body  lawfully  to  be 
begotten,  whether  sons  or  daughters,  as  tenants  in  common,  and,  in  de- 
fault of  such  issue,  then  over,  it  was  held  that  A.  took  an  estate-tail.  All 
these  cases  were  confirmed  by  Jesson  v.  Wright,  2  Bligh,  1.  [Tindal, 
C.  J.  Regard  being  had  to  the  contingencies  that  have  happened,  the 
first  and  last  parts  of  the  will  exactly  fit  the  case  of  the  grandson  Samuel 
Llewelin.]  In  the  earlier  part  of  the  will,  parties  are  named  who  are  to 
take  by  descent,  as  well  as  others  who  are  to  take  by  purchase ;  why 
should  the  words  in  the  devise  in  question  « in  manner  as  aforesaid,"  be 
referred  to  the  latter,  rather  than  to  the  former  ?    Reading  those  words 

(a)  Vide  1  N.  &  M.  657;  7  M.  &  G.  939. 
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with  reference  to  the  whole  will,  they  are  just  as  consistent  with  the  one 
construction  as  with  the  other.  They  may  have  been  intended  to  have 
reference  to  elder  sons  taking  before  younger,  or  they  may  mean  that 
the  daughters  should  take  undivided  interests.  There  can  be  no  cross- 
remainders  with  reference  to  estates  for  life.  It  is  only  by  reason  of  the 
events  that  have  happened,  that  there  is  *any  thing  equivocal  in  1**37} 
this  will.  The  burden  lies  on  the  other  side,  to  show  that  the 
technical  words  are  not  to  prevail. 

Channell,  Serjt.,  in  reply.  It  is  not  denied  that  the  court  may  strike 
out  words  that  are  wholly  repugnant  to  and  inconsistent  with  the  general 
intention  apparent  from  the  whole  will.  The  words  <<  in  manner  afore- 
said," in  this  devise,  however,  are  not  inconsistent  with  the  general  in- 
tention of  the  testator,  but  rather  in  furtherance  of  it.  In  the  first  place,  he 
intended  his  son  to  take ;  that  failing,  his  intention  was  that  his  grandson 
Thomas  Llewelin  should  take ;  and  in  default  of  the  limitation  to  Thomas 
Llewelin  taking  effect,  then  that  the  four  grandchildren  William,  Samuel, 
Alice,  and  Hannah,  should  take,  for  their  lives,  and  the  life  of  the  survivor, 
as  tenants  in  common.  It  is  by  no  means  clear  that  cross-remainders  may 
not  be  implied  in  the  case  of  life-estates.  In  2  Jarman  on  Wills,  478, 
is  this  passage :  "  In  a  former  work,(a)  the  writer  suggested  the  proba- 
bility that  the  principles  of  construction  upon  which  cross-remainders 
have  been  implied  among  devises  in  tail,  would  be  held  to  apply  to  estates 
for  life;  and,  consequently,  that,  if  a  testator  manifested  an  intention  that 
property  previously  devised  to  several  persons  for  life,  as  tenants  in  com- 
mon, should  not  go  over  to  the  ulterior  devisee  until  the  decease  of  all  the 
devisees  for  life,  it  would  be  concluded,  by  the  same  process  of  reasoning 
as  had  conducted  to  a  similar  conclusion  in  regard  to  devisees  in  tail,  that 
the  testator  meant  the  surviving  devisees  or  devisee  for  the  time  being, 
to  take  the  shares  of  the  deceased  objects.  Such  a  devise  recently  occurred, 
in  the  case  of  Ashley  v.  Ashley,  6  Sim.  358,(6)  where  a  testator  devised  real 
estate  to  the  'use  of  his  daughter  A.  for  her  life,  and,  after  the  r*372 
determination  of  that  estate,  to  the  use  of  trustees  to  preserve,  and, 
after  her  decease,  to  the  use  of  all  and  every  the  child  or  children  lawfully 
begotten  and  to  be  begotten  on  the  body  of  A.,  to  take  as  tenants  in  com- 
mon, and  not  as  joint-tenants ;  and  for  want  of  suck  issue  of  A.,  then  to 
the  use  of  another  daughter,  and  her  children  in  like  manner.  The  mas- 
ter reported  that  the  children  of  A.  took  life-estates  only,  without  cross- 
remainders  between  them ;  but  Sir  L.  Shadwell,  V.  C,  expressed  a  strong 
opinion  against  the  finding  of  the  master.  He  observed  that  but  one  sub- 
ject was  given  throughout ;  the  expression  <  for  want  of  such  issue'  meant 
want  of  issue  whenever  that  event  might  happen,  either  by  there  being  no 
children  originally,  or  by  the  children  ceasing  to  exist.  His  honour  ac- 
cordingly declared  that  the  children  of  A.  took  estates  for  life,  as  tenants 

(a)  2  Pow.  Dev.  by  Jarman,  623,  n. 

(6)  And  sco  Pearce  v.  Edmeades,  3  Younge  &  ColL  246. 
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in  common,  with  cross-remainders  between  them  for  life."  In  Lowe  v. 
Davies,  2  Ld.  Raym.  1561,  where  the  testator  devised  to  B.  and  his  heirs 
lawfully  to  be  begotten,  "  that  is  to  say,  to  his  first,  second,  third,  and 
every  other  son  and  sons  successively,  lawfully  to  be  begotten  of  the  body 
of  the  said  B.,  and  the  heirs  of  the  body  of  such  first,  second,  &c. it 
was  held  that  B.  took  but  an  estate  for  life,  for,  that  the  subsequent  clause 
was  explanatory  of  what  "heirs"  meant.  Here,  the  whole  will  manifestly 
points  to  the  benefit  arising  from  survivorship.  Cur.  adv.  vult. 

Coltman,  J., (a)  delivered  the  judgment  of  the  court. 

The  question  in  this  case  is,  whether,  in  the  events  which  have  hap- 
pened, Samuel  Morgan  took  an  estate-tail,  or  an  estate  for  life  only,  under 
•3731  ^e  w^  °^  '^nomas  *Morgan,  in  certain  lands  in  the  parishes  of 
Llanellin  and  Llanover,  in  the  county  of  Monmouth  :  if  he  took 
an  estate  for  life  only,  the  plaintiff,  if  in  tail,  the  defendant,  is  entitled  to 
judgment. 

The  will — after  devising  the  lands  in  question  to  the  testator's  son, 
Samuel  Morgan,  for  life,  with  remainders  in  strict  settlement  to  his  issue, 
with  remainder  to  the  testator's  grandson,  Thomas  Llewelin,  with  remain- 
der in  strict  settlement  to  his  issue — devises  as  follows: — "And,  for 
default  of  such  issue,  then  to  the  use  of  my  grandchildren,  William 
Llewelin,  Samuel  Llewelin,  Alice  Llewelin,  and  Hannah  Llewelin,  (bro- 
thers and  sisters  of  my  said  grandson,  Thomas  Llewelin,)  if  they  shall  hap- 
pen to  be  living  at  the  time  of  his  decease,  for  and  during  the  term  of  their 
natural  lives,  and  the  life  of  the  survivor  of  them,  to  take  as  tenants  in 
common,  and  not  as  joint-tenants ;  and,  from  and  after  their  several 
deceases,  and  the  decease  of  the  survivor  of  them,  the  said  William 
Llewelin,  Samuel  Llewelin,  Alice  Llewelin,  and  Hannah  Llewelin,  to  the 
use  and  behoof  of  the  first  and  ail  and  every  other  the  son  and  sons  of  the 
body  and  bodies  of  my  said  grandchildren,  William,  Samuel,  Alice  and 
Hannah,  lawfully  to  be  begotten,  severally  and  successively  and.  in 
remainder,  one  after  another,  as  they  and  every  of  them  shall  be  in 
priority  of  birth,  and  seniority  of  age,  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing,  the  elder  of  such  sons,  and  the  heirs  of  his  body  lawfully  issuing, 
being  always  preferred  and  to  take  before  the  younger  of  them,  and  the 
heirs  of  his  and  their  body  and  bodies  lawfully  issuing,  to  take  as  tenants 
in  common,  and  not  as  joint-tenants ;  and,  for  want  or  in  default  of  such 
issue,  to  the  use  of  all  and  every  the  daughter  and  daughters  of  the  bodies 
of  my  said  grandchildren,  W7illiam,  Samuel,  Alice,  and  Hannah,  lawfully 

*3741  t0  be  Deg°tten>  *and  tlie  heirs  of  &e  b°dies  of  such  daughters 
respectively  lawfully  issuing,  the  daughters  of  each  of  my  said 
grandchildren,  William,  Samuel,  Alice,  and  Hannah,  if  more  than  one,  to 
take  as  tenants  in  common,  and  not  as  joint-tenants ;  and,  in  case  of  the 
death  and  failure  of  issue  of  any  one  or  more  of  the  said  daughters  of  my 

(a)  Tindal,  C.  J.,  was  absent  by  reaaon  of  illness. 
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said  grandchildren,  all  and  every  the  share  and  shares  of  her  or  them  so 
dying,  when  and  so  often  as  it  shall  so  happen,  shall  go,  remain,  and 
enure  to  the  survivor  or  survivors,  and  other  and  others  of  the  said  daugh- 
ters and  the  heirs  of  the  body  and  bodies  of  such  surviving  and  other 
daughter  and  daughters  respectively,  such  surviving  daughters,  if  more 
than  one,  to  take  also  in  equal  parts  and  shares  as  tenants  in  common,  and 
not  as  joint-tenants ;  and,  if  all  such  daughters  but  one  shall  die  without 
issue,  or  if  there  shall  happen  to.  be  but  one  daughter  of  the  body  of  my 
said  grandchildren  lawfully  to  be  begotten,  then  to  the  use  of  such  only 
surviving  daughter  and  the  heirs  of  her  body  lawfully  issuing:  and,  in 
case  either  of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Han- 
nah, shall  happen  to  die  leaving  no  issue  behind  him,  her,  or  them,  then 
my  will  and  meaning  is,  that  all  and  singular  the  premises  herein  lastly 
devised  shall  go  and  remain  to  the  survivor  of  them,  and  the  heirs  of  his 
or  her  body  lawfully  to  be  begotten,  in  manner  aforesaid  ;  and,  in  failure 
of  issue  of  either  of  their  bodies,  lawfully  begotten,  then  I  give,  devise, 
and  bequeath  the  same  premises  to  the  use  of  the  children  of  my  brothers, 
Charles  Morgan  and  James  Morgan,  in  manner  following,  that  is  to  say, 
two-third  parts  of  the  said  premises  unto  the  children  of  Charles  Morgan, 
and  one-third  part  thereof  to  the  children  of  James  Morgan,  and  their 
lawful  issue,  their  heirs  and  assigns  for  ever,  share  and  share  alike." 

The  devise  to  the  four  grandchildren  and  their  issue  consists  of  two 
clauses  or  parts ;  the  first  giving  life-estates  *to  the  four  grand-  r«375 
children,  with  remainders  in  tail  to  their  sons  and  daughters,  in 
language  which  leaves  no  doubt  as  to  the  estates  which  it  gives  to  the 
grandchildren  being  for  life  only,  and  the  estates  to  their  sons  and  daugh- 
ters being  to  them  as  purchasers  in  tail.  The  second  clause  is  in 
these  terms : — "  And,  in  case  either  of  my  said  grandchildren,  William, 
Samuel,  Alice,  and  Hannah,  shall  happen  to  die  leaving  no  issue  behind 
him,  her,  or  them,  then  my  will  and  meaning  is,  that  all  and  singular  the 
premises  herein  lastly  devised,  shall  go  and  remain  to  the  survivor  of 
them,  and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten,  in  manner 
aforesaid." 

For  the  defendant,  it  was  insisted,  that,  this  last  clause,  being  a  devise 
(in  the  events  which  have  happened)  to  the  survivor,  and  the  heirs  of  his 
body  lawfully  begotten,  gave  the  survivor  an  estate-tail :  while,  for  the 
plaintiff,  it  was  contended,  that,  though  the  words  « to  the  survivor,  and 
the  heirs  of  his  or  her  body,"  are  found  in  this  clause,  and  would  give  an 
estate-tail,  if  unconnected  with  any  thing  to  give  them  a  different  effect, 
they  are  found  in  connection  with  words  going  before  and  coming  after, 
which  show  them  to  be  mere  words  of  reference  to  the  preceding  clause, 
giving  an  estate  for  life,  with  remainders  to  sons  and  daughters  as  pur- 
chasers :  so  that  the  effect  of  the  words — « shall  go  and  remain  to  the 
survivor,  and  the  heirs  of  his  or  her  body  lawfully  to  be  begotten,  in  man- 
ner aforesaid" — is,  to  bring  the  lands,  in  the  event  to  which  the  second 

vol.  in.  30  v  2 
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clause  applies,  within  the  preceding  clause,  which  give  life-estates  to  the 
grandchildren,  with  remainders  in  tail  to  the  sons  and  daughters. 

And  we  think  this  is  the  true  construction  of  the  clause.  Such  con- 
struction is  supported  by  an  examination  of  the  sense  of  the  particular 
words  used :  it  is  more  consistent  with  the  intention  of  the  testator  than 
*3761  #tnat  contended  *°r  the  plaintiff,  and  is  supported  by  the  au- 
J  thority  of  decided  cases.  The  clause  was  probably  intended  to 
supply  a  deficiency,  or  remove  a  doubt,  arising  on  the  first  clause,  as  to 
the  persons  who  should  take,  in  the  event  of  one  or  more  of  the  grand- 
children dying  without  leaving  issue  ;  and  the  words  with  which  it  com- 
mences^— "my  will  and  meaning  is"— are  properly  introductory  of  an 
explanatory  or  supplemental  clause.  The  words  « in  manner  aforesaid" 
are  necessarily  connected,  by  grammatical  construction,  with  the  words 
«  shall  go  and  remain,"  and  with  the  intermediate  words  « to  the  sur- 
vivor, and  the  heirs  of  his  or  her  body  lawfully  begotten  as  aforesaid." 
The  words  «in  manner  aforesaid,"  taken  in  this  connection,  are  an  ex- 
press reference  to  some  manner  of  going  and  remaining  before  mentioned, 
by  which  an  estate  could  go  and  remain  to  a  grandchild  and  his  or  her 
heirs  lawfully  to  be  begotten ;  and  there  is  no  such  manner  of  going  and 
remaining  in  any  preceding  part  of  the  will,  except  the  first  clause,  which 
gives  estates  to  the  grandchildren  for  life,  and  to  their  sons  and  daughters 
in  tail,  which,  though  not,  in  words,  a  devise  to  the  heirs  of  the  bodies  of 
the  sons  and  daughters,  is  a  devise  which  may  not  improperly  be  de- 
scribed as  one  to  the  heirs  of  the  bodies  of  the  sons  and  daughters, 
inasmuch  as  those  who  would  take  under  it  are  the  same  persons,  and 
would  take  in  the  same  order  of  succession,  and  for  the  same  extent  of 
interest. 

The  defendant's  construction  treats  the  words  "  in  manner  aforesaid," 
as  something  inoperative,  and  without  any  effect,  in  the  meaning  of  the 
will,  which,  on  this  construction,  is  the  same  as  if  they  were  left  out ; 
whereas,  the  construction  of  the  plaintiff  gives  them  the  appropriate  effect 
of  saving  a  long  repetition  of  the  detailed  limitations  to  which  they  refer. 
"  It  is  always  desirable,"  says  Lord  Ellenborough,  in  the  case  of  Meredith 
•3771  *v°  Meredith,  10  East,  510,  in  commenting  on  the  words  as 
J  aforesaid,  « if  possible  to  give  effect  to  all  the  words  of  a  will, 
and  particularly  where  it  enables  the  court  to  give  a  uniform  and  consist- 
ent sense  to  the  whole  will." 

It  is  also  worthy  of  remark,  that  the  words  "  lawfully  begotten,"  are, 
in  the  first  clause,  applied  to  the  sons  and  daughters  who  take  as  pur- 
chasers, and  not  to  their  heirs,  who  are  described  as  <<  heirs  of  their  bodies 
lawfully  issuing,"  or  simply  as  "heirs  of  their  bodies,"  without  the  words' 
"  lawfully  to  be  begotten."  And,  throughout  the  will,  it  will  be  found 
that  the  words  "  lawfully  to  be  begotten,"  which  occur  a  great  many  times, 
are  applied  to  sons  and  daughters  taking  as  purchasers,  and  not  to  heirs, 
with  the  exception  of  the  clause  in  question,  and  the  analogous  clause  in 
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the  devise  of  the  Abergavenny  estate  to  Alice  and  Hannah,  in  which,  as 
in  that  in  question,  the  words  "  in  manner  aforesaid"  are  used  to  refer  to 
a  preceding  clause  similar  to  the  first  clause  of  the  devise  in  question. 

With  respect  to  the  intention  of  the  testator,  it  is  evident  that  the  con- 
struction which  gives  an  estate-tail  is  repugnant  to  the  intention  carefully 
expressed  in  the  words  of  the  first  clause,  giving  an  estate-tail  in  the  whole 
to  an  only  daughter,  which  immediately  precedes  the  second  clause,  and 
inconsistent  with  the  general  plan  of  the  testator,  as  shown  by  the  devise 
to  his  son  Samuel,  the  two  devises  to  Thomas,  the  devise  to  William,  and 
that  to  Samuel,  the  grandson ;  in  all  of  which,  the  first  taker  has  a  life 
interest  only. 

There  are  several  decided  cases  which  support  the  construction  which 
we  have  adopted,  and  none,  that  we  are  aware  of,  that  are  opposed  to  it. 
In  Lisle  v.  Gray,  2  Lev.  223,  Sir  T.  Jones,  114,  Sir  T.  Raym.  278,  302, 
315,  Pollexf.  582,  2  Shower,  7,  1  Freem.  462,  2  Atk.  91,  Eq.  Cases  Abr. 
183,(a)  *A.  covenanted  to  stand  seised  to  the  use  of  E.,  his  son,  r*37g 
for  life  ;  and,  after  his  decease,  to  the  use  of  the  first  son  of  the  ** 
body  of  E.,  and  the  heirs  male  of  the  body  of  such  first  son ;  and,  for 
default  of  such  issue,  to  the  use  of  the  second  son  of  the  body  of  E.,  and 
the  heirs  male  of  the  body  of  such  second  son ;  and,  for  default  of  such 
issue,  to  the  use  of  the  third  son  of  the  body  of  E.,  and  the  heirs  male  of 
the  body  of  such  third  son ;  and,  for  default  of  such  issue,  to  the  use  of 
the  fourth  son  of  the  body  of  E.,  and  the  heirs  male  of  the  body  of  such 
fourth  son ;  and  so,  severally  and  respectively,  to  every  of  the  heirs  male 
of  the  body  of  the  said  E.,  and  the  heirs  male  of  the  bodies  of  such  heirs 
male,  according  to  their  ages  and  seniorities:  and  it  was  held,  by  the 
King's  Bench  and  Exchequer  Chamber,  that  E.  took  an  estate  for  life  only, 
notwithstanding  the  express  limitation  to  the  heirs  male  of  his  body.  In 
Lowe  v.  Davies,  2  Lord  Raym.  1561,(6)  a  devise  was  to  Benjamin  Jevon 
and  his  heirs  lawfully  to  be  begotten,  that  is  to  say,  to  his  first,  second, 
third,  and  every  son  and  sons  successively,  lawfully  to  be  begotten  of  the 
body  of  the  said  Benjamin,  and  the  heirs  of  the  body  of  such  first,  se- 
cond, third,  and  every  other  son  and  sons  successively,  lawfully  issuing : 
it  was  held,  that  Benjamin  took  an  estate  for  life,  and  not  in  tail;  and  that 
the  clauses  which  followed  the  limitation  to  the  heirs  of  the  body  of  Ben- 
jamin, were  explanatory  of  what  heirs  of  the  body  of  Benjamin  the  devise 
meant.  And  in  Meredith  v.  Meredith,  10  East,  503,  the  words  «  as  afore- 
said" were  held  « to  draw  down  and  incorporate  "  the  words  in  a  former 
clause.  The  two  former  of  these  cases  were  cited,  and  not  denied,  in  the 
case  of  Jesson  v.  Wright,  2  Bligh,  1 ;  and  they  are  examples  (as  we  think 
the  present  case  is)  *of  the  rule  stated  by  Lord  Eldon  in  that  r*379 
case,  that  the  words  heirs  of  the  body  "will  yield  to  a  clear  par- 

(a)  See  also  1  Peere  Wms.  90;  7  M.  &  G.  016. 

(6)  And  «ee  S.  C.  somewhat  differently  reported,  by  the  name  of  Law  v.  Davis,  Barnardis- 
ton'8  Rep.  m  B.  R.  238,  8  Yin.  Abr.  258 
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ticular  intent  that  the  estate  should  be  only  for  life ;  and  that  may  be  from 
the  effect  of  superadded  words,  or  any  expressions  showing  the  particular 
intent  of  the  testator ;  but  that  must  be  clearly  intelligible  and  unequi- 
vocal."   P.  53. 

In  the  present  case,  the  words  «  shall  go  and  remain  in  manner  afore- 
said," import  a  clear  and  distinct  reference  to  the  first  clause  of  the  de- 
vise, which  draws  it  down,  and  incorporates  it  with  the  second  :  and  the 
clauses  so  incorporated  show  an  intelligible  and  unequivocal  particular 
intent,  that  a  grandchild  taking  under  the  second  clause  shall,  like  those 
who  take  under  the  first,  have  an  estate  for  life  only. 

For  these  reasons,  we  are  of  opinion  that  the  judgment  must  be  for 
the  plaintiff.  Judgment  for  the  plaintiff.(a) 

fa)  And  soo  Bacon's  Abridgm.  tit  Legacies  and  Devises,  (D) ;  Doe  d  GaUini  v.  Galiini,  5  B. 
&  Ad.  G21,  2  N.  &  M.  619;  Doe  d  Linscy  v.  Edwards,  5A.&E.  U5,  6  N.  &  M.  633 ;  Hayes's 
Introduction  to  Conveyancing,  5th  edit,  vol  L  p.  542. 


♦380]  'SMART  and  Another  v.  SANDARS  and  Others.  July  6. 

The  mere  relation  of  principal  and  factor  infers,  ordinarily,  an  authority  to  sell  at  such  times 
and  for  such  prices  as  the  factor  may,  in  the  exercise  of  his  discretion,  think  best  for  hi* 
employer :  but,  if  he  receive  the  goods  subject  to  any  special  instructions,  he  is  bound  to 
obey  them. 

The  authority,  whether  general  or  special,  is  revocable. 

Qt«tre,  whether  the  factor's  audiority  to  sell  can  be  revoked  after  he  has  made  advances  upon 
tin  credit  of  the  goods  consigned  to  him,  his  authority  then  being  coupled  with  an  interest? 

In  assumpsit,  the  declaration  suited  that  the  plaintiffs  had  consigned  wheat  to  the  defendants, 
who  were  corn  factors,  for  sale  on  account  of  the  plaintifTs ;  that  the  defendants  then  pro- 
mised the  plaintifTs  to  obey  and  observe  the  lawful  orders  and  directions  of  the  plaintiffs 
to  be  given  by  them  to  the  defendants  in  regard  to  the  sale  and  disposal  of  the  wheat,  and 
that,  although  the  plaintiffs  ordered  the  defendants  not  to  sell  below  a  certain  price,  and 
although  the  same  was  a  lawful  order  and  direction  in  that  behalf,  yet  tho  defendants,  not 
regarding  dxeir  promise,  sold  at  a  less  price. 

Plea,  that,  after  the  delivery  of  the  wheat  to  the  defendants,  they  became  and  were  under 
advances  to  the  plaintiffs  in  respect  Uicrcof ;  that  they  gave  die  plaintiffs  notice  that  they 
required  to  be  repaid  such  advances,  and  that  in  default  they  should  sell  the  wheat  and 
repay  themselves ;  and  that,  although  a  reasonable  time  had  elapsed,  the  plaintius  did* 
not  repay  them  such  advances ;  whereupon  the  defendants,  for  the  purpose  of  reimburs- 
ing diemselvcs,  sold  the  wheat  for  the  best  prices  that  could  then  bo  obtained  for  the 
same,  &c.: — 

Held,  that  the  plea  was  bad  in  substance,  there  being  nothing  in  the  transaction  disclosed  upon 
the  record,  from  which  it  could  be  inferred  that  it  was  part  of  the  contract  diat  at  any  tune 
the  wheat  should  be  forfeited,  or  the  defendant's  authority  to  sell  enlarged,  so  as  to  enable 
them  to  sell  for  repayment  of  advances,  without  reference  to  its  being  for  the  interest  of  the 
principals  to  sell  at  that  particular  time,  and  for  that  price.    Vide  post,  p.  403  (c). 

Assumpsit.  The  declaration  stated  that  the  defendants,  before,  &c., 
were,  and  still  are,  corn-factors,  and  carried  on,  and  continue  to  carry  on, 
the  trade  and  business  of  a  corn-factor,  at  Liverpool ;  that,  on,  &c,  in 
consideration  that  the  plaintiffs,  at  the  special  instance  and  request  of  the 
defendants,  had  consigned  and  delivered  to  the  defendants,  to  wit,  as  such 
factors  as  aforesaid,  a  cargo  of  wheat  for  and  on  account  of  the  plaintiffs, 
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to  wit,  for  certain  reasonable  commission  and  reward  to  be  paid  by  the 
plaintiffs  to  the  defendants  in  that  behalf,  they  the  defendants  undertook, 
and  then  faithfully  'promised  the  plaintiffs  to  obey  and  observe  1**332 
the  lawful  orders  and  directions  of  the  plaintiffs,  to  be  given  by 
them  to  the  defendants,  in  regard  to  the  sale  and  disposal  of  the  said  wheat 
by  the  defendants  for  the  plaintiffs.  Averment,  that,  although  the  defend- 
ants, as  such  factors,  then  had  and  received  the  said  cargo  of  wheat  for 
the  purpose,  and  upon  the  terms  aforesaid  ;  and,  although  the  defendants, 
afterwards,  to  wit,  on,  &c.,  sold  and  disposed  of  a  certain  small  quantity, 
to  wit,  twenty  bushels,  parcel  of  the  said  cargo  of  wheat ;  and,  although 
afterwards,  to  wit,  on,  &c.,  the  defendants  sold  and  disposed  of  another 
quantity,  to  wit,  six  hundred  bushels,  then  being  other  parcel  of  the  said 
cargo  of  wheat,  at  and  for  a  certain  price,  to  wit,  at  the  rate  or  price  of 
6s.  4d.  for  each  and  every  of  the  said  last-mentioned  bushels  of  wheat ; 
and,  although,  afterwards,  and  after  such  last-mentioned  sale,  and  whilst 
the  residue  of  the  said  cargo  of  wheat  remained  in  the  hands  of  the  de- 
fendants as  such  factors  unsold,  to  wit,  on,  &c,  the  plaintiffs  ordered  and 
directed  the  defendants,  to  wit,  as  such  factors  as  aforesaid,  not  to  sell 
any  more  of  the  said  cargo  of  wheat  under  7s.  per  bushel,  and  then  only 
to  the  extent  of  a  certain  portion  thereof,  to  wit,  to  the  extent  of  1600  to 
2400  bushels — and  although  the  same  order  and  direction  was  then  a  lawful 
order  and  direction  in  that  behalf,  and  the  defendants  then,  and  long 
before  any  of  the  sales  thereinafter  mentioned,  had  due  notice  of  such 
order  and  direction,  and  could  and  might  and  ought  to  have  obeyed  and 
observed  such  order  and  direction, — yet  the  defendants,  not  regarding  their 
said  promise  and  undertaking,  but  contriving  and  intending,  &c.,  did  not 
obey  or  observe  the  said  order  and  direction  of  the  plaintiffs  so  given  by 
them  to  the  defendants  in  respect  of  the  said  residue  of  the  said  cargo  of 
wheat  as  aforesaid,  but  then  wholly  neglected  and  refused  so  to  do,  and 
wrongfully  and  injuriously  *sold  and  disposed  of  the  whole  of  the  r*qoo 
said  residue  of  the  said  cargo  of  wheat  at  and  after  the  rate  of 
much  less  than  7s.  for  each  and  every  bushel  thereof,  that  is  to  say,  &c. — 
[alleging  a  variety  of  sales,] — and  afterwards,  to  wit,  on,  &c.,  the  defend- 
ants wrongfully  and  injuriously  sold  and  disposed  of  divers,  to  wit,  5375 
bushels,  being  the  remainder  of  such  residue,  at  and  after  the  rate  of  6s. 
for  each  and  every  bushel  thereof,  contrary  to  the  said  order  and  direction 
of  the  plaintiffs  so  by  them  in  that  behalf  given  to  the  defendants  as  afore- 
said, and  contrary  to  the  duty  of  the  defendants  as  such  factors  as  afore- 
said in  that  behalf:  Further,  averment,  that,  although  after  the  giving  of 
the  order  and  direction  aforesaid,  and  after  the  violation  thereof  by  the 
defendants,  and  whilst  the  remainder  thereinbefore  lastly  specified  of  the 
said  residue  of  the  said  cargo  of  wheat,  to  wit,  the  said  quantity  of  5375 
bushels  thereof,  remained  in  the  hands  of  the  defendants,  as  such  factors, 
unsold,  to  wit,  on,  &c,  the  plaintiffs  ordered  and  directed  the  defendants, 
to  wit,  as  such  factors  as  aforesaid,  not  to  sell  the  said  remainder  of  the 
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said  residue  of  the  said  cargo  of  wheat,  or  any  part  thereof,  to  wit,  with- 
out further  directions  from  the  plaintiffs  in  that  behalf;  and  that,  although 
the  last-mentioned  order  and  direction  was  then  a  lawful  order  and  direc- 
tion in  that  behalf,  and  the  defendants  then,  and  long  before  the  sale  there- 
inafter mentioned,  had  due  notice  of  such  last-mentioned  order  and 
direction,  and  could  and  might  and  ought  to  have  obeyed  and  observed 
the  same,  yet  the  defendants,  further  disregarding  their  said  promise,  &c, 
wrongfully  and  injuriously  sold  and  disposed  of  the  said  remainder  of  the 
said  residue  of  the  said  cargo,  without  any  farther  directions  from  the 
plaintifls  in  that  behalf,  contrary  to  the  last-mentioned  order  and  direction 
of  the  plaintifls,  &c. :  By  reason  of  which  said  several  premises  the 
plaintifls  had  sustained  great  loss,  &c. 

•3831  *Tbere  was  a  second  count  in  the  same  form,  relating  to  an- 
other cargo  of  wheat. 
Third  plea— that,  after  the  said  cargo  of  wheat  in  the  first  count  men- 
tioned had  been  so  consigned  to  the  defendants  as  such  factors,  and 
before  the  alleged  breaches  of  promise,  to  wit,  on,  &c,  the  defendants, 
as  such  factors  as  aforesaid,  became  and  were  under  advances  to  the 
plaintifls  in  respect  of  the  said  consignment  of  the  said  cargo  of  wheat  in 
the  said  first  count  mentioned,  to  a  large  amount,  to  wit,  to  the  amount 
of  3000/.,  and  which  said  sum  so  advanced  by  the  defendants,  as  such 
factors  as  aforesaid,  to  the  plaintiffs,  was  then  due  and  payable  by  the 
plaintifls  to  the  defendants,  and  which  said  advances  the  defendants  had 
come  under  by  reason  of  their  having  accepted  divers  bills  of  exchange 
for  the  plaintifls,  and  at  their  request,  against,  and  on  the  security  of,  the 
said  cargo,  before  the  giving  of  any  of  the  said  orders,  to  wit,  on,  &c. ; 
that  thereupon,  afterwards,  and  before  the  committing  by  the  defendants 
of  any  of  the  said  alleged  breaches  of  promise,  they,  the  defendants,  gave 
notice  to  the  plaintifls  that  they,  the  defendants,  required  the  said  sum 
of  money  so  advanced  by  the  defendants,  as  such  factors  as  aforesaid,  in 
respect  of  the  said  consignment  of  the  said  cargo  of  wheat,  to  be  repaid 
to  them,  the  defendants,  by  the  plaintifls,  and  that,  if  the  plaintifls  did  not 
repay  to  them,  the  defendants,  the  said  sura  of  money,  they,  the  defend- 
ants, should  sell  the  said  whole  of  the  residue  of  the  said  cargo  of  wheat, 
and  out  of  the  money  to  be  produced  at  such  sale,  should  repay  them- 
selves the  said  sum  of  money  advanced  by  the  defendants  as  in  that  plea 
aforesaid ;  that,  although,  after  they,  the  defendants,  had  given  to  the 
plaintifls  the  said  notice  in  that  plea  mentioned,  and  before  the  commit- 
ting by  the  defendants  of  any  of  the  said  alleged  breaches  of  promise,  a 
•3841  reasonable  time  for  the  plaintifls  *to  have  repaid  to  the  defendants 
the  said  sum  of  money  so  advanced  by  the  defendants  as  in  this 
plea  aforesaid,  had  elapsed,  yet  the  plaintifls  did  not  nor  would  repay  to 
the  defendants  the  said  sum  of  money,  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  and  the  whole  of  such  sum,  at  the  time, 
&c,  remained  due  and  unpaid ;  and  that,  for  the  purpose  of  repaying  to 
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them,  the  defendants,  the  said  sum  of  money,  it  was  absolutely  necessary 
for  them,  the  defendants,  to  sell  the  whole  of  the  residue  of  the  said  cargo 
of  wheat  in  the  said  first  count  mentioned  ;  wherefore  the  defendants,  at 
the  several  times  when,  &c,  in  the  said  first  count  mentioned,  for  the 
purpose  of  reimbursing  and  repaying  to  them,  the  defendants,  the  said 
sum  of  money  so  advanced  by  the  defendants  as  in  that  plea  aforesaid, 
sold  the  said  residue  of  the  said  cargo  of  wheat  at  the  said  prices  in  the 
said  first  count  mentioned,  the  same  being  the  best  prices  which  could 
then  be  obtained  for  the  said  residue  of  the  said  cargo  of  wheat,  and  with 
the  moneys  produced  by  the  said  last-mentioned  sales,  being  a  less  amount 
than  the  amount  of  the  said  advances,  did  then  repay  and  reimburse  to 
them,  the  defendants,  so  much  of  the  said  sum  so  advanced  by  the  de- 
fendants to  the  plaintiffs  as  aforesaid,  as  the  said  moneys  so  produced 
as  aforesaid  were  sufficient  to  repay  and  reimburse,  as  they  lawfully 
might,  &c. 

Fourth  plea — that,  before  and  at  the  time  of  the  giving  of  the  notice  by 
the  defendants  to  the  plaintiffs,  &c,  the  plaintiffs  were  indebted  to  the 
defendants  in  a  large  sum  of  money,  to  wit,  the  sum  of  3000/.  for  ad- 
vances before  then  made  by  the  defendants  as  such  factors  as  aforesaid, 
to  the  plaintiffs,  in  respect  of  and  against  consignments  of  goods  before 
then  made  by  the  plaintiffs  to  the  defendants,  as  such  factors  as  aforesaid, 
for  the  purpose  of  such  goods  being  sold  and  disposed  of  by  the  defend- 
ants,  as  such  factors  as  aforesaid,  for  the  *plaintifTs,  and,  by  reason  r*335 
of  the  plaintiffs  being  so  indebted  to  the  defendants  as  in  that  plea 
aforesaid,  the  defendants,  as  such  factors  as  aforesaid,  before  and  at  the 
time,  &€.,  had  a  lien  upon  the  said  residue  of  the  said  cargo  of  wheat,  in 
the  first  count  mentioned,  and  upon  the  proceeds  of  the  said  residue  of 
the  said  cargo  of  wheat,  after  the  same  was  sold,  for  the  said  sum  of 
money  so  due  and  owing  from  the  plaintiffs  to  the  defendants  as  in  that 
plea  aforesaid ;  and  had  a  right  to  have  the  said  last-mentioned  sum  of 
money  paid  and  satisfied  to  them,  the  defendants,  out  of  the  said  proceeds 
of  the  said  cargo  of  wheat  in  the  said  first  count  mentioned ;  that  thereupon, 
they,  defendants,  after  the  plaintiffs  had  become,  and  whilst  they  were, 
so  indebted  to  the  defendants  as  in  that  plea  aforesaid,  and  before  the 
said  alleged  breaches,  to  wit,  on,  &c,  gave  notice  to  the  plaintiffs,  &c. : 
concluding  as  in  the  third  plea. 

To  these  pleas — as  also  to  two  others,  viz.  the  eighth  and  ninth,  which 
were  similar  pleas  to  the  second  count — the  plaintiffs  demurred  specially. 
The  grounds  of  demurrer  to  the  third  and  eighth  pleas  were — that  it  is 
not  an  inference  of  law  that  the  defendants,  under  the  circumstances  in 
those  pleas  stated,  were,  as  factors,  entitled  to  sell  the  wheat  in  the  first 
count  mentioned,  contrary  to  the  orders  and  directions  of  their  principals, 
the  plaintiffs — that  the  defendants  could  only  obtain  the  power  so  to  sell,  by 
reason  of  some  agreement  with  the  plaintiffs  in  that  behalf;  and  that  such 
agreement,  if  made  subsequently  to  the  promise  in  the  first  count  men- 
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tioned,  should  have  been  expressly  pleaded — that  they  were  an  argumen- 
tative traverse  of  the  promise  in  the  first  count  mentioned,  and  bad  as 
amounting  to  the  general  issue — that  they  were  uncertain,  as  leaving  it 
doubtful  whether  the  defendants  meant  to  admit  the  promise  in  the  first 
count  mentioned,  or  to  qualify  and  so  deny  the  same — that  it  was  either 

*3861  no  answer  m  1&W  *t0  tne  first  count»  or  was>  at  most,  an  informal 
and  untechnical  traverse  of  the  allegation  that  the  orders  and 
directions  in  the  first  count  mentioned  were  lawful  orders  and  directions 
— that  it  was  double,  in  relying,  not  only  on  the  advances,  but  on  an  ab- 
solute necessity  in  fact  for  selling — that  the  facts  creating  such  necessity 
should  have  been  specially  set  forth— that  the  allegation  of  absolute 
necessity  was  uncertain,  and  too  indefinite,  and,  if  intended  to  be  relied 
on  as  a  material  allegation,  it  should  have  been  more  explicit ;  and  that, 
in  its  present  indefinite  form,  the  plaintiffs  could  not  safely  take  issue  on 
such  allegation. 

The  grounds  of  demurrer  to  the  fourth  and  ninth  pleas  were  the  same 
as  the  above,  with  this  addition— that  the  defendants  ought  to  have  shown 
with  more  particularity  the  right  which  they  alleged  they  had  to  have 
their  debt  paid  and  satisfied  out  of  the  proceeds  of  the  said  wheat ;  and 
that  the  pleas  were  uncertain,  in  not  showing  distinctly  whether  such  right 
simply  resulted  from  the  defendants'  general  lien  as  factors,  or  whether 
such  right  was  acquired  otherwise. 

Channell,  Serjt.,  (with  whom  was  Taprellt)  in  support  of  the  demurrers. 
The  third  plea  sets  up  a  right  in  the  defendants  to  sell  the  wheat  in  ques- 
tion at  lower  prices  than  those  at  which  they  were  directed  by  the  plain- 
tiffs to  sell,  by  reason  of  the  plaintiffs'  omitting,  in  a  reasonable  time  after 
notice  to  them,  to  repay  the  defendants  the  amount  of  advances  made  by 
them  to  the  plaintiffs  upon  the  security  of  the  wheat ;  and  it  goes  on  to 
allege  that  it  was  absolutely  necessary  for  the  defendants  to  sell  the  whole 
residue  of  the  wheat  for  that  purpose,  and  that  they  sold  it  for  the  best 
price  that  could  be  obtained.  The  fourth  plea  sets  up  a  lien  on  the  wrheat 
for  advances,  and  justifies  the  sale  for  the  purpose  of  repaying  the  defend- 
,0071  ants  such  advances,  the  'plaintiffs  failing  to  repay  them  in  a  rea- 
sonable time  after  notice.  These  pleas  are  clearly  bad  in  substance 
as  well  as  in  form.  The  declaration  alleges  a  duty  and  a  promise  on  the 
part  of  the  defendants,  as  factors,  to  obey  and  observe  the  lawful  orders 
and  directions  of  the  plaintiffs  in  regard  to  the  sale  and  disposal  of  the 
wheat.  The  defendants,  by  their  pleas,  do  not  deny  that  they  received  the 
wheat  on  the  terms  which  are  stated  in  the  declaration.  If  they  rely  on  a 
right  of  sale,  they  rely  on  something  that  is  substantially  matter  of  con- 
tract. The  plea,  therefore,  amounts  to  non  assumpsit.  [Maule,  J.  It  is 
an  argumentative  denial  that  the  order  alleged  in  the  declaration  was  a 
lawful  order  in  that  behalf.]  If  the  defendants  had  been  under  advances, 
and  the  plaintiffs  had  ordered  them  not  to  sell  but  at  an  extravagant  price, 
that  would  not  have  been  a  lawful  order.    The  third  plea  is  also  bad  for 
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uncertainty :  it  leaves  it  doubtful  whether  the  defendants  mean  to  admit 
the  promise  as  pleaded,  and  deny  the  lawfulness  of  the  order,  or  to  deny 
the  promise.  Further,  the  plea  is  double,  in  relying  not  only  upon  the 
advances,  but  also  upon  the  absolute  necessity  for  selling — unless  the 
necessity  is  qualified  by  the  object,  viz.  the  obtaining  payment  of  the 
advances ;  and  then  the  plea  would  be  bad  in  substance.  The  defend- 
ants, as  factors,  clearly  had  a  general  lien  on  this  wheat  for  their  advances. 
A  lien  is,  however,  strictly  speaking,  matter  of  evidence  only.  It  is  a 
right  to  hold  in  pledge, but  not  to  sell :  Dufresne  v.  Hutchinson,  3  Taunt.  117; 
Raleigh  v.  Atkinson,  6  M.  &  W.  670.  In  the  last-mentioned  case,  the 
declaration,  by  assignees  of  bankrupts,  stated,  that  the  defendant  was  a 
commission  agent  at  Montreal,  and  that  the  bankrupts,  before  their  bank- 
ruptcy, delivered  to  him  certain  goods,  which  were  not  to  be  sold  at  less 
than  invoice  prices ;  that,  at  the  *time  of  the  bankruptcy,  a  large  r*3gg 
quantity  of  these  goods  remained  in  the  defendant's  hands  unsold  ;  ^ 
that  the  plaintiffs,  being  assignees  of  the  bankrupts,  directed  the  defend- 
ant not  to  sell  the  goods  at  less  than  invoice  prices,  until  he  had  rendered 
to  them  an  account  of  the  goods,  and  the  plaintiffs  had  been  enabled  to 
judge,  and  had  determined,  and  given  the  defendant  notice,  whether  they 
would  redeem  the  goods  without  sale  or  not :  breach,  that  the  defendant, 
after  the  bankruptcy,  and  after  he  had  rendered  an  account  of  the  goods, 
sold  them  at  less  than  the  invoice  prices,  although  the  defendant,  after  the 
rendering  of  the  account,  and  before  the  sale,  was  required  by  the  plain- 
tiffs, and  they  gave  him  notice,  to  send  the  goods  to  England,  and  that 
they  would  redeem  them  without  sale.  The  defendant  pleaded,  that,  after 
the  bankrupts  had  caused  the  goods  to  be  delivered  to  him,  and  before  and 
at  and  after  their  bankruptcy,  and  whilst  the  goods  remained  unsold  in  his 
hands,  the  defendant,  for  advances  made  before  the  bankruptcy,  had  a 
lien  upon  the  goods ;  that  the  bankrupts,  before  their  bankruptcy,  and  after 
the  delivery  of  the  goods,  in  consideration  of  the  advances  by  the  defend- 
ant, agreed  with  the  defendant  that  he  should  sell  the  goods  at  the  best 
market  prices,  and  realize  thereon  against  his  said  advances ;  that  the 
defendant,  relying  upon  the  authority  to  him  to  sell  and  realize  against  his 
said  advances,  permitted  his  advances  to  remain  unpaid  for  a  long  time, 
to  wit,  until  and  at  and  after  the  bankruptcy ;  that,  after  the  bankruptcy, 
and  after  the  defendant  had  rendered  an  account  of  the  goods,  and  whilst 
they  were  unsold,  the  plaintiffs  did  not  tender  or  offer  to  pay  the  defend- 
ant his  advances  or  lien,  or  to  redeem  the  goods  before  the  defendant  . 
should  part  with  them,  and  the  said  goods  so  remaining  on  hand  were 
then  deteriorating  and  depreciating  in  price,  and  the  market  getting  worse ; 
wherefore,  he,  the  defendant,  *exercising  his  best  judgment  for  |-,3g9 
the  estate  of  the  bankrupts,  and  the  plaintiffs  as  assignees,  and  to  *■ 
realize  his  advances,  after  he  was  required  to  send  the  goods  to  London  to 
be  redeemed,  sold  the  said  goods  at  the  best  market  prices,  according  to 
the  said  authority  of  the  bankrupts  to  him  in  that  behalf,  using  his  best 
vol.  m.  31  X 
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judgment  therein,  as  he  lawfully  might ;  and,  after  giving  credit  for  the 
proceeds  under  such  sale,  there  still  remained  due  to  the  defendant  a  large 
•  sum  of  his  said  advances,  and  the  estate  of  the  bankrupts,  and  the  plain- 
tiffs, as  assignees,  were  still  indebted  in  a  large  amount  on  account  of  the 

advances.  It  was  held,  that  the  breach  did  not,  by  alleging  that  the  plain- 
tiffs gave  the  defendant  notice  to  send  the  goods  to  England,  render  the 
declaration  bad  ;  and  that  the  plea  was  bad,  as  it  showed  no  considera- 
tion for  any  agreement  which  deprived  the  bankrupts  or  the  assignees  of 
their  right  to  revoke  the  authority  to  the  defendant  to  sell.  Here,  the  court 
is  called  upon,  as  a  matter  of  law,  to  treat  this  as  a  justifiable  sale,  inde- 
pendently of  contract.  In  Story  on  Agency,  p.  330,  s.  ,'ttl,  the  law  is  thus 
laid  down  :  « In  respect  to  the  rights  conferred  upon  a  party  by  a  lien,  it  ma) 
be  stated  that  they  are  generally  of  a  very  limited  nature.  As  a  Hen  is,  ordi- 
narily, nothing  more  than  a  right  of  retainer  of  the  property,  the  party  cannot 
sell  or  dispose  of  the  property  in  order  to  satisfy  his  lieu,  unless,  with  the 
consent  of  the  owner,  either  express,  or  implied  from  the  nature  and  objects 
of  the  very  transaction.  Thus,  for  example,  if  goods  are  consigned  to  a  fac- 
tor for  sale,  and  he  makes  advances  upon  them,  he  is,  of  course,  invested 
with  a  right  to  sell  them,  and  may,  out  of  the  proceeds,  satisfy  his  Hen,  or 

"3901  use  *l  ^  way  °^  set"°^(")  *^avJ  m  certain  cases,  where  he  has 
J  made  advances  as  factor,  it  would  seem  to  be  clear  that  he  may  sell 
to  repay  those  advances,  without  the  assent  of  the  owner,  (invito  domino,)  if 
the  latter,  after  due  notice  of  the  intention  to  sell  for  the  advances,  does  not 
repay  him  the  amount."  To  this  the  learned  author  adds  the  following 
note: — "This  point  has  been  expressly  decided  in  the  supreme  court  of 
Massachusetts,  at  the  March  term,  1839  ;  at  Boston,  in  the  case  of  Parker 
v.  Branchcr,  2  Law  Reporter,  46,  for  June,  1S39.(6)  In  Pnthonier  v. 
Dawson,  Holt,  N.  P.  C.  383,  Lord  Chief  Justice  Gums  said  :  <  Undoubted- 
ly, as  a  general  proposition,  a  right  of  lien  gives  no  right  to  sell  the  goods. 
But,  when  goods  are  deposited  by  way  of  security,  to  indemnify  a  party 
against  a  loan  of  money,  it  is  more  than  a  pledge.  The  lender's  rights 
are  more  extensive  than  such  as  accrue  under  an  ordinary  lien  in  the  way 
of  trade.  These  goods  were  deposited  to  secure  a  loan.  It  may  be 
inferred,  therefore,  that  the  contract  was  this:  'If  I  (the  borrower)  repay 
the  money,  you  must  re-deliver  the  goods ;  but,  if  I  fail  to  repay  it,  you 
may  use  the  security  I  have  left  to  repay  yourself.'  I  think,  therefore,  the 
defendant  had  a  right  to  sell."  Story's  inference  is  not  warranted  by  the 
■  authorities  he  cites.  Pothonkr  v.  Dawson  was  the  case  of  a  pledge. 
Referring  to  that  and  other  cases,(r)  Mr.  Smith,  in  his  Leading  Cases, 
says:(d)  "If  the  pawnor  make  default  in  payment  at  the  stipulated  time, 

(a)  Citing  3  Chit?,  on  Com.  and  Manuf.  f>',l ;  P.-Jhonirr  v.  IW.v»r.  \1>U.  N.  P.  C.  3S3;  7ml  v 
Miilawhn,  Hi  Martin.  171  ;  M  »nr;v^n-  on  L .  ■  • ; » ,  l't,  1 .  <  ti.  3.  pp.        :i  i  ;  -  Livcrm.  on  Agen- 
cy, 103,  101  ,  3  K'Mit,  Comm.  Lin.  t !,  p.  C,  I  J.        edn  ) 

(/»)  See  also  3  Chilt.  on  CV>m.:u)  )  .Manuf.  r>.'il. 

(0  Tucktr  v.  m7.swi,  1  P  Win-.       ;  Locku-ood  v.  Euxr,  0  -Mud.  27$,  2  Atk.  303. 
(</)  Vol  i.  p.  100. 
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the  pawnee  has  a  right  to  sell  the  pledge ;  and  this  he  may  do  of  his  own 
accord,  without  any  previous  application  to  a  court  of  equity." 

Byles,  Serjt,  (with  whom  was  Cromptony)  contrit.  The  pleas  in  ques- 
tion are  good,  as  well  in  substance  as  in  "form.  Goods  having  r*39i 
been  consigned  to  a  factor  for  sale,  by  whom  money  has  been  ad-  '■ 
vanced  upon  them,  it  is  not  competent  to  the  principal,  after  notice  from 
the  factor  that  he  shall  sell  the  goods  unless  the  money  advanced  by  him 
is  repaid,  to  recall  the  authority  of  the  latter  to  sell  at  the  best  market, — 
the  authority  being  coupled  with  an  interest,  and  therefore  irrevocable. 
The  doctrine  laid  down  by  Dr.  Story,  and  for  which  he  cites  Parker  v. 
Branches  has  since  been  confirmed  on  writ  of  error,  by  the  supreme  court 
of  the  United  States,  in  Brown  v.  M*Gran,  14  Peters's  Rep.  480,  where 
the  court,  after  stating  that  the  factor's  right  to  sell  may  be  controlled  by 
agreement,  say :  <«  On  the  other  hand,  where  the  consignment  is  made 
generally,  without  any  specific  orders  as  to  the  time  or  mode  of  sale,  and 
the  factor  makes  advances,  or  incurs  liabilities,  on  the  footing  of  such 
consignments,  then  the  legal  presumption  is,  that  the  factor  is  intended 
to  be  clothed  with  the  ordinary  rights  of  factors  to  sell,  in  the  exercise  of 
a  sound  discretion,  at  such  time  and  in  such  mode  as  the  usage  of  trade 
,  and  his  general  duty  require,  and  to  reimburse  himself  for  his  advances 
and  liabilities  out  of  the  proceeds  of  the  sale ;  and  the  consignor  has  no 
right,  by  any  subsequent  orders  given  after  advances  have  been  made,  or 
liabilities  incurred,  by  the  factor,  to  suspend  or  control  this  right  of  sale, 
except  so  far  as  respects  the  surplus  of  the  consignment,  not  necessary 
for  the  reimbursement  of  such  advances  or  liabilities."  Thus,  treating 
the  right  of  sale  under  such  circumstances,  as  a  right  implied  by  law,  and 
not  as  a  matter  of  contract,  as  is  contended  for  on  the  other  side.  The 
mere  relation  of  principal  and  factor  clothes  the  latter  with  the  right  to 
sell  for  the  best  price  ;  and  it  is  not  competent  to  the  principal  to  revoke 
that  authority  where  advances  have  "been  made  by  the  factor  on  r»392 
the  credit  of  the  consignment.  [Cresswell,  J.  All  that  Story 
says  is,  that,  where  goods  are  consigned,  the  factor  having  a  general 
discretion  to  sell,  the  principal  cannot  recall  the  authority  without  repay- 
ing the  advances.  Here,  however,  the  declaration  alleges  the  wheat  to 
have  been  consigned  to  the  defendants  upon  a  promise  by  them  to  obey 
and  observe  the  lawful  orders  and  directions  of  the  plaintiffs,  to  be  given 
by  them  to  the  defendants  in  regard  to  the  sale  and  disposal  of  the  wheat 
by  them.  That  is  altogether  a  different  contract.]  A  leading  case  upon 
this  subject  is  Gaussen  v.  Morton,  10  B.  &  C.  731,  5  M.  &  R.  613, 
where  A.,  being  indebted  to  8.,  in  order  to  discharge  the  debt,  executed 
to  B.  a  power  of  attorney,  authorizing  him  to  sell  certain  lands  belonging 
to  him,  A.;  and  it  was  held  that  this,  being  an  authority  coupled  with* an 
interest,  could  not  be  revoked.  So,  in  Walsh  v.  Whitcomb,  2  Esp. 
N.  P.  C.  565,  Lord  Kenyon  says :  «« There  is  a  difference  in  cases  of 
powers  of  attorney  :  in  general,  they  are  revocable  from  their  nature :  but 
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there  are  these  exceptions — where  a  power  of  attorney  is  part  of  a 
security  for  money,  here  it  is  not»  revocable  ;  where  a  power  of  attorney 
was  made  to  levy  a  fine,  as  part  of  a  security,  it  was  held  not  to  be  revo- 
cable :  the  principle  is  applicable  to  every  case  where  a  power  of  attorney 
is  necessary  to  effectuate  any  security;  such  is  not  revocable."  The 
way  in  which  the  case  of  Potkonier  v.  Dawson  is  treated  by  Story  and  by 
Smith,  is  the  true  principle  upon  which  that  case  proceeded,  viz.  that  the 
power  of  sale  is  an  incident  implied  by  law.  In  Story  on  Bailments, 
2d  edit.  p.  206,  s.  308,  it  is  laid  down,  in  general  terms,  that  a  pledge 
implies  a  right  of  sale.  The  author  says :  "  Another  right  resulting  by 
*«jq«n    the  common  law  from  the  contract  of  pledge,  is,  the  right  to  •sell 

the  pledge,  when  there  has  been  a  default  in  the  pledgor  in  com- 
plying with  his  engagement.  Such  a  right  does  not  devest  the  general 
property  of  the  pawnor,  but  still  leaves  in  him  a  right  of  redemption. 
But,  if  the  pledge  is  not  redeemed  within  the  stipulated  time,  by  a  due 
performance  of  the  contract  for  which  it  is  a  security,  the  pawnee  has 
then  a  right  to  require  a  sale  to  be  made  thereof,  in  order  to  have  his  debt 
or  indemnity.  If  there  is  no  stipulated  time  for  the  payment  of  the  debt, 
but  the  pledge  is  for  an  indefinite  period,  the  pawnee  has  a  right,  upon 
request,  to  insist  upon  a  prompt  fulfilment  of  the  engagement ;  and,  if  the 
pawnor  neglects  or  refuses  to  comply,  the  pawnee  may,  upon  due  de- 
mand, and  notice  to  the  pawnor,  require  the  pawn  to  be  sold."  For 
these  positions,  the  learned  author  refers  to  several  American  authorities. 
He  then  proceeds  (ss.  309,  310) :  «  By  the  Roman  law,  a  right  of  sale 
was  given,  to  the  same  effect  as  in  the  common  law.  If  a  right  to  sell 
constituted  a  part  of  the  contract,  it  was,  of  course,  obligatory.  If  no 
such  right  was  provided  for  in  the  contract,  and  a  sale  was  not  prohibited, 
it  might  be  made  ;  and  even  if  prohibited,  the  pledgee  might,  after  regu- 
lar notice  and  proceedings  against  the  pledgor,  have  a  right  to  sell,  upon 
his  default  of  payment.  The  sale  might  be  by  a  judicial  order  of  sale,  or 
by  the  act  of  the  party,  after  due  notice  to  the  owner;  and,  in  either  case, 
if  the  sale  was  bond  fide,  it  passed  the  title  completely  to  the  purchaser. 
Justinian,  however  directed,  that,  if  any  mode  of  selling  was  prescribed 
by  the  parties,  that  should  be  followed  ;  and  that,  in  the  absence  of  any 
such  stipulation,  the  pawnee  might  sell,  after  two  years  from  the  proper 
notice  to  the  party,  or  from  a  judicial  sentence,  and  not  before.  The 
*qq41    modern  nations  of  continental  Europe,  and  others  using  the  'civil 

law,  seem  generally  to  have  adopted  the  rule  of  requiring  a 
judicial  sale.  The  Code  of  Louisiana  (of  1825,  art.  3182)  has  adopted 
the  like  course.  The  common  law  of  England,  existing  in  the  time  of 
Glanville,  seems  to  have  required  a  judicial  process  to  justify  the  sale,  or, 
at  least,  to  destroy  the  right  of  redemption.  But  the  law,  as  at  present 
established,  leaves  an  election  to  the  pawnee.  He  may  file  a  bill  in 
equity  against  the  pawnor  for  a  foreclosure  and  sale  ;  or  he  may  proceed 
to  sell  ex  mero  motu,  upon  giving  due  notice  of  his  intention  to  the 
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pledgor.   In  the  latter  case,  if  the  sale  is  bond  fide,  and  reasonably  made, 
it  will  be  equally  as  obligatory  as  in  the  first  case."    The  law  is  simi- 
larly laid  down  in  2  Kent's  Commentaries,  3d  edit.  p.  642,  a  work 
of  considerable  authority.    In  Bell's  principles  of  the  Law  of  Scotland, 
4th  edit.  514,  s.  1364,  treating  of  pledge,  it  is  said :  "  It  gives  no  power 
to  sell  without  the  warrant  of  a  judge  ;  nor  to  make  use  of  the  subject ; 
and  the  fruits,  if  reaped,  go  to  the  extinction  of  the  debt.    The  right  con- 
ferred is,  merely  to  retain  in  security,  and  to  resist  all  attempts  by  the 
owner,  or  those  in  his  right,  to  recover  the  possession,  till  the  debt  be 
satisfied.    But  it  is  a  real  right  completed  by  delivery  and  possession, 
which  delivery  can  be  given  effectually  only  by  one  having  the  ownership 
or  disposal.    This,  with  continued  possession  of  the  thing  impledged, 
are  necessary  to  the  creation  and  continuance  of  the  real  right  in  the 
pledgee.    A  factor  who  has  the  goods  of  his  principal  in  his  hand,  can 
effectually  pledge  them,  or  take  advances  on  their  consignment."  The 
right  of  sale  exists  by  the  law  of  France.   By  the  Code  de  Commerce, 
tit.  vi.  s.  1,  art.  93,  it  is  provided,  that  "a  factor  who  makes  advances 
on  goods  sent  to  him  from  another  place  for  the  purpose  of  being  sold  on 
account  of  a  constituent,  has  the  privilege  of  reimbursing  *bim-  1-0395 
self  of  his  advances,  interest,  and  expenses,  from  the  proceeds 
of  the  goods,  when  the  goods  are  at  his  disposal,  in  his  warehouse,  or  in 
a  public  store,  or  where,  before  they  may  have  reached,  he  can  prove  by 
a  bill  of  lading,  or  by  a  letter  of  advice,  that  they  have  been  despatched. 
If  (art.  94)  the  goods  have  been  sold  and  delivered  on  account  of  the 
constituent,  the  factor  reimburses  himself  his  advances,  interest,  and  ex- 
penses, from  the  proceeds  of  the  sale ;  and  that  in  preference  to  the  con- 
stituent's creditors."    This  question  was  mooted  in  Warner  v.  M'Kay, 
1  M.  &  W.  597,  and  Parke,  B.,  intimated  an  opinion  that  the  factor 
might  sell  to  reimburse  himself  for  advances.    The  result  of  the  authori- 
ties seems  to  be,  that,  where  there  is  a  general  consignment  for  sale,  the 
moment  advances  are  made,  the  law  engrails  upon  the  contract  a  condi- 
tion to  the  effect  stated  by  Story.    Where  a  contract  is  made  subject  to  a 
condition,  the  plaintiff  may  declare  upon  the  contract,  without  noticing 
the  condition :  the  defendant  may  plead  it :  Smart  v.  Hyde,  8  M.  &  W. 
723.    [Maule,  J.  You  have  not  pleaded  the  condition  here  :  if  the  con- 
dition is  implied  in  the  declaration,  the  objection  that  the  plea  amounts 
to  non  assumpsit,  is  answered.]    Then  it  is  said  that  there  is  no  traverse 
of  the  lawful  orders :  that,  however,  would  be  to  traverse  a  mere  legal 
inference.   If  the  pleas  are  good  in  substance,  they  are  also  good  in  point 
of  form. 

Channell,  Serjt.,  in  reply.  The  position  contended  for  on  the  part  of 
the  defendants  is  not  sustained  by  the  authorities  cited.  The  passage  in 
Story  on  Bailments,  §  308,  is  not  in  conformity  with  our  law ;  or,  if  cor- 
rect, it  must  be  understood  as  to  pledges  of  a  different  character ;  for  in 
§  311  he  says:  "The  case  of  pawns  seems  in  this  respect  distinguishable 
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•qrci  from  the  'ordinary  case  of  liens;  for,  a  mere  right  of  lien  is  not 
understood  to  carry  with  it  any  general  right  of  sale  to  secure  an 
indemnity.  The  foundation  of  the  distinction  rests  in  this,  that  the  con- 
tract of  pledge  carries  an  implication  that  the  security  shall  be  made 
effectual  to  discharge  the  obligation ;  but,  in  the  case  of  a  lien,  nothing  is 
supposed  to  be  given  but  a  right  of  retention  or  detainer,  unless  under 
special  circumstances."  In  Clark  v.  Gilbert,  2  N.  C.  343,  2  Scott,  520, 
it  was  not  contended  that  the  defendant  had  a  right  to  sell  the  pledge  to 
repay  himself.  The  right  to  sell  cannot  be  treated  as  an  inference  of  law. 
Story,  in  his  Law  of  Agency,  p.  333,  s.  375,  says :  «  From  what  has 
already  been  said,  it  is  clear  that  all  general  liens  have  their  origin  in  the 
positive  or  implied  agreement  of  the  parties.  Some  of  them,  however, 
have  now,  by  the  general  usage  of  trade,  become  so  fixed  and  invariable, 
that  no  proof  whatsoever  is  required  to  establish  their  existence;  but 
courts  of  justice  take  notice  of  them  as  a  matter  of  course. (a)  Others, 
again,  are  so  variable  and  uncertain,  or  are  so  much  affected  by  local 
usages,  that,  in  all  cases  of  controversy,  they  are  required  to  be  established 
by  competent  proofs,  before  they  are  admitted.  In  practice,  however, 
except  for  this  purpose,  the  distinction  between  general  liens  by  the  usage 
of  trade,  and  those  arising  from  positive  or  special  agreement,  is  little  at* 
tended  to."  As  to  the  question  of  condition ;  Smart  v.  Hyde  stands  on  a 
particular  footing,  and  does  not  warrant  the  deduction  sought  to  be  drawn 
from  it.  Here,  the  plea  neither  traverses,  nor  confesses  and  avoids,  the 
promise  declared  on,  and  is  clearly  bad ;  Whittaker  v.  Mason,  2  N.  C.  359, 
2  Scott,  567 ;  Smith  v.  Duron,  7  Ad.  &  E.  1,  2  N.  &  P.  1 ;  Nash  v.  Breeze, 
11  M.  &  W.  352. 

•3971  *Coltman,  J.,  (in  the  absence  of  Tindal,  C.  J.,)  now  delivered 
the  judgment  of  the  court. 

This  was  an  action  of  assumpsit,  in  which  the  plaintiff  declared, — for 
that  whereas  the  defendants  were  and  are  corn-factors  at  Liverpool,  and 
heretofore,  to  wit,  on  the  23d  of  June,  1842,  in  consideration  that  the 
plaintiffs,  at  the  requests  of  the  defendants,  had  consigned  and  delivered 
to  them,  as  such  factors,  a  cargo  consisting  of  8563  bushels  of  wheat,  to 
be  sold  and  disposed  of  by  the  defendants,  as  such  factors,  for  and  on 
account  of  the  plaintiffs,  for  reasonable  commission  and  reward  to  be  paid 
by  the  plaintiffs  to  the  defendants  in  that  behalf,  the  defendants  promised 
to  obey  and  observe  the  lawful  orders  and  directions  of  the  plaintiffs,  to 
be  given  by  them  to  the  defendants,  in  regard  to  the  sale  and  disposal  of 
the  wheat;  that  the  defendants  afterwards  sold  and  disposed  of  a  small 
part  of  the  wheat  at  6s.  4<4.  per  bushel,  and  that,  although  the  plaintiffs 
ordered  them  not  to  sell  any  more  for  less  than  Is.  per  bushel,  yet  the 
defendants  sold  for  lower  prices.  There  was  a  second  count,  in  the  same 
form,  respecting  another  cargo  of  wheat. 

The  defendants  pleaded,  thirdly,  to  the  first  count,  that,  after  the  cargo 

(a)  Vide  Brandao  v.  Barnett,  6  M.  Ac  G.  670,  n.  (<f). 
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of  wheat  therein  mentioned  had  been  so  consigned  to  the  defendants,  as 
such  factors,  and  before  the  committing  of  the  alleged  breach  of  promise, 
to  wit,  on,  &c.»  the  defendants,  as  such  factors,  became,  and  were  under 
advances  to  the  plaintiff's  in  respect  of  the  said  consignment  of  the  said 
cargo  of  wheat,  to  a  large  amount,  to  wit,  to  the  amount  of  3000/.,  and 
which  said  sum  so  advanced  to  the  plaintiffs  was  then  due  and  payable 
by  the  plaintiffs  to  the  defendants,  and  which  advances  the  defendant  had 
come  under  by  reason  of  their  having  accepted  divers  bills  of  exchange 
for  the  plaintiffs,  and  at  their  request,  against,  and  on  the  security  of,  the 
said  cargo,  before  the  giving  of  any  of  *the  orders  in  the  said  r*393 
first  count  mentioned  ;  that,  afterwards,  and  before  the  committing  *• 
of  the  alleged  breach  of  promise,  the  defendants  gave  notice  to  the  plain- 
tiffs that  they  required  the  said  sum  of  money,  so  advanced  by  them  as 
such  factors,  to  be  repaid  to  them,  and  that,  if  the  plaintiffs  did  not  repay 
them,  they,  the  defendants,  should  sell  the  whole  of  the  residue  of  the  said 
wheat,  and,  out  of  the  money  produced  by  such  sale,  should  repay  them- 
selves the  money  advanced ;  that  a  reasonable  time  for  repayment  elapsed, 
and  that  the  plaintiffs  did  not  repay  the  advances ;  and  that,  for  the  pur- 
pose of  repaying  to  them,  the  defendants,  the  money  so  advanced,  it  was 
absolutely  necessary  for  the  defendants  to  sell  the  whole  of  the  residue  of 
the  said  wheat ;  wherefore,  for  the  purpose  of  reimbursing  and  repaying 
to  them  the  sums  advanced,  they  sold  the  residue  of  the  wheat,  fof  the 
prices  in  the  first  count  of  the  declaration  mentioned,  the  same  being  the 
best  prices  which  could  be  obtained  for  the  same ;  and  that  the  proceeds 
were  not  sufficient  to  repay  to  the  defendants  the  whole  of  the  money  ad- 
vanced by  them. 

The  fourth  plea  stated  that  the  plaintiffs  were  indebted  to  the  defend- 
ants, as  factors,  for  advances  against  other  consignments,  and  that  they 
had  a  Ken  upon  the  wheat  in  question  for  such  advances,  and  a  right  to 
have  them  repaid  out  of  the  proceeds  of  the  wheat :  it  then  stated  notice 
and  non-payment,  and  the  sale  of  the  wheat,  as  before. 

Similar  pleas  were  pleaded  to  the'second  count. 

To  each  of  these  pleas  there  was  a  demurrer.  In  that  to  the  first 
of  them,  many  special  causes  of  demurrer  were  assigned : — that  it  was  an 
argumentative  traverse  of  the  promise,  and  bad  as  amounting  to  the  gene- 
ral issue ;  for,  that,  in  answer  to  an  averment  in  the  declaration  that  the 
defendants  promised  to  obey  the  lawful  orders  of  the  plaintiffs,  the  defend- 
ants by  that  *plea  professed  to  show  that  they  only  promised  to  r»399 
obey  such  orders  as  should  not  be  inconsistent  with  the  right 
which  they  claimed,  to  sell,  in  order  to  repay  advances ;  that  it  was  un- 
certain whether  they  meant  to  admit  or  deny  their  promise,  as  in  the  first 
count  mentioned ;  that,  if  they  meant  to  insist  that  the  advances  gave 
them  a  subsequent  authority  to  disobey  the  plaintiff's  orders,  such  autho- 
rity should  have  been  pleaded  as  the  result  of  an  express  agreement,  and 
should  not  have  been  left  as  a  mere  inference  of  law,  &c. 
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On  the  argument  of  this  demurrer,  several  objections  in  point  of  form 
were  urged  against  the  plea ;  and  also,  that  it  was  bad  in  substance, 
which,  of  course,  was  the  most  important  question.  In  order  to  answer 
it,  let  us  inquire  what  are  the  relative  positions  of  principal  and  factor  for 
sale.  From  the  mere  relation  of  principal  and  factor,  the  latter  derives 
an  authority  to  sell  at  such  times  and  for  such  prices  as  he  may,  in  the 
exercise  of  his  discretion,  think  best  for  his  employer ;  but,  if  he  receives 
the  goods,  subject  to  any  special  instructions,  he  is  bound  to  obey  them  ; 
and  the  authority,  whether  general  or  special,  is  revocable.  This  was  not 
denied,  on  behalf  of  the  defendants :  but  it  was  contended,  that,  where  a 
factor  has  advanced  money  on  goods  consigned  to  him  for  sale,  the  autho- 
rity to  sell  is  irrevocable,  because  coupled  with  an  interest.  That  may  be 
true ;  but  it  was  incumbent  on  the  defendants  to  maintain  also,  that,  on 
the  failure  of  the  principal  to  repay  such  advances  within  a  reasonable 
time  after  demand,  the  authority  of  the  factor  is  enlarged,  and  that  he  has 
an  absolute  right  to  sell  at  any  time  for  the  best  price  that  can  be  obtained, 
without  regard  to  the  interests  of  the  principal,  and  without  regard  to  the 
nature  of  the  authority  originally  given.  No  case  was  cited  in  which  this 
point  appears  to  have  been  decided  in  an  English  court.  In  Warner  v. 
*4001  <M*Kay,  it  was  incidentally  "mentioned ;  and,  as  far  as  any  opi- 
nion of  the  judges  can  be  collected  from  the  report,  it  would  seem 
that  Parke,  B.,  thought  a  factor  might  sell  to  pay  advances,  and  that  Lord 
Abinger  was  of  a  different  opinion :  and,  certainly,  nothing  which  then 
passed  can  be  treated  as  an  authority  for  our  guidance  in  this  case.  But 
we  were  referred  to  a  passage  in  Story's  Law  of  Agency,  in  his  chapter 
*<  On  the  Right  of  Lien  of  Agents,"  where  he  says :  <<  In  certain  cases 
where  he  has  made  advances,  as  factor,  it  would  seem  to  be  clear  that  he 
may  sell  to  repay  those  advances,  without  the  assent  of  the  owner,  (invito 
domino,)  if  the  latter,  after  due  notice  of  the  intention  to  sell  for  advances, 
does  not  repay  him  the  amount :"  and  for  this  he  cites  a  decision  in  the 
supreme  court  of  Massachusetts,  and  refers  also  to  Pothonier  v.  Dawson. 
The  latter  was  not  an  instance  of  goads  placed  in  the  hands  of  a  factor 
for  sale,  but  of  a  party  in  whose  hands  goods  were  deposited  to  secure 
the  repayment,  at  a  time  agreed  upon,  of  money  lent.  In  that  case, 
Gibbs,  C.  J.,  says:  "Undoubtedly,  as  a  general  proposition,  a  right  of 
lien  gives  no  right  to  sell  the  goods.  But,  when  goods  are  deposited  by 
way  of  security  to  indemnify  a  party  against  a  loan  of  money,  it  is  more 
than  a  pledge.  The  lender's  rights  are  more  extensive  than  such  as  accrue 
under  an  ordinary  lien  in  the  way  of  trade."  *And  he  proceeds  to  say, 
that,  from  the  nature  of  the  transaction,  it  might  be  inferred  that  the  con- 
tract was  that  the  lender  might  sell,  and  repay  himself,  if  the  borrower 
failed  to  repay  the  money  at  the  time  agreed  upon.  We  were  also  referred 
to  Story  on  Bailments,  chapter  "On  Pawns  and  Pledges,"  s.  308,  where  the 
rule  of  law  is  said  to  be,  that,  « if  a  pledge  is  not  redeemed  at  the  stipu- 
lated time,  it  may  be  sold  by  the  pawnee,  to  repay  himself."   But  the 
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relation  of  *principal  and  factor,  "where  money  has  been  advanced  r^m 
on  goods  consigned  for  sale,  is  not  that  of  pawnor  and  pawnee.  L 
The  goods  are  delivered  for  sale  on  account  of,  and  for  the  benefit  of,  the 
principal,  and  not  by  way  of  security,  to  indemnify  against  a  lien,  although 
they  operate  as  such  security,  the  factor  having  a  lien  upon  them,  or  upon 
their  proceeds  when  sold,,  for  the  amount  of  his  claim  against  the  princi- 
pal. The  authority  of  the  factor,  whether  general  or  special,  may  become 
irrevocable  when  advances  have  been  made :  but  there  is  nothing  in  the 
transaction  from  which  it  can  be  inferred,  (to  adopt  the  language  of 
Gibbs,  C.  J.,)  that  it  was  part  of  the  contract,  that,  at  any  time,  the  goods 
should  be  forfeited,  or  the  authority  to  sell  enlarged,  so  as  to  enable  the 
factor  to  sell  at  any  time  for  repayment  of  advances,  without  reference  to  its 
being  for  the  interest  of  the  principal  to  sell  at  that  time,  and  for  that 
price.  Nor  can  we  find  any  principle  in  the  law  by  which,  independently 
of  contract,  such  authority  is  given.  On  this  ground,  it  appears  to  us  that 
the  third  plea  is  bad,  in  substance  ;  and  it  is  unnecessary  to  consider  whe- 
ther this  power  claimed  by  the  factor  is  to  be  considered  as  an  enlarge- 
ment of  his  original  authority  by  some  rule  of  law,  as  arising  from  some 
implied  condition  annexed  to  the  original  contract ;  in  which  case  it  would 
be  very  doubtful  whether  it  ought  not  to  be  treated  as  a  denial  of  the  con- 
tract as  laid  in  the  declaration,  and  therefore  bad  as  amounting  to  the  gene- 
ral issue. 

For  the  reasons  above  given,  we  think  that  the  third  plea  is  bad ;  and 
the  other  special  pleas  are  open  to  the  same  objections.  Our  judgment 
must,  therefore,  be  for  the  plaintiffs.  Judgment  for  the  plaintiffs. 

Crompton,  in  the  following  Michaelmas  term,  on  the  part  of  the  defend- 
ants, obtained  a  rule  nisi  for  leave  to  'amend  the  pleas  as  to  which  r*402 
judgment  had  been  pronounced  on  demurrer,  and  also  those  upon 
which  issue  was  taken,  for  the  purpose  of  showing  that  the  sale  had  been 
beneficial  to  the  plaintiffs. 

Channell,  Serjt.,  and  Taprell,  showed  cause.  After  the  strong  opinion 
intimated  by  this  court,  the  plaintiffs  will  only  be  driven  to  demur  again, 
if  the  court  allows  the  proposed  amendment.  Looking  at  the  time  that  has 
elapsed  since  the  former  argument,  it  would  be  most  unreasonable  to  grant 
such  an  indulgence  to  the  defendants.  In  Want  v.  Reece,  7  J.  B.  Moore, 
244,  this  court  refused  to  allow  an  amendment  after  argument ;  and  the 
court  of  Queen's  Bench  did  the  like  in  Skuse  v.  Davie s,  12  A.  &  £.  635. 
In  Bramah  v.  Roberts,  1  N.  C.  481,  1  Scott,  364,  Tindal,  C.  J.,  says: 
"The  law  of  Westminster  Hall,  I  believe,  ever  since  it  stood  in  the  place 
in  which  it  now  stands,  has  been,  that,  if  a  party  thinks  proper  to  rest  his 
defence,  or  his  case,  upon  a  point  of  law  raised  upon  the  record,  he  must 
either  stand  or  fall  upon  the  point  so  raised."  And  in  the  recent  case  of 
Jackson  v.  Galloway,  ante,  Vol.  I.  p.  297,  Cresswell,  J.,  says:  "I  think 
it  would  be  a  most  mischievous  exercise  of  discretion  to  allow  this  amend- 
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ment.  Even  upon  the  argument  of  a  demurrer,  it  is  contrary  to  our  prac- 
tice to  allow  parties  to  amend  after  judgment  has  been  pronounced :  it  is 
a  thing  almost  unheard  of."  [Maule,  J.  The  amendment  of  pleas  as  to 
which  issue  is  joined,  is  almost  a  matter  of  course.] 

Crompton,  in  support  of  the  rule.  It  is  quite  clear  that  the  court  has 
power  to  amend,  if  satisfied  that  the  case  is  a  fit  one  for  the  exercise  of 
•4031  *ts  d*screti°n'  Tne  *amendment  here  proposed  has  become  neces- 
•*  sary  in  consequence  of  the  judgment  of  this  court  being  in  con- 
flict with  the  American  authorities  upon  which  the  defendants  had  relied. 
[Maule,  J.,  referred  to  Lord  Campbell's  judgment  in  Brandcto  v.  Bar- 
?iett,(a)  in  which  the  decision  of  the  Exchequer  Chamber,  overturn- 
ing that  of  this  court,(6)  was  reversed.]  All  that  the  defendants  wish 
to  show  here,  is,  that  the  sale  was  not  made  improvidently.  [Maule,  J. 
It  certainly  seems  to  me  to  be  a  very  strong  thing  to  amend  the  pleas 
demurred  to,  after  judgment  delivered  on  the  demurrer.  I  think,  how- 
ever, the  defendants  should  have  leave  to  add  a  pica.] 

After  some  further  discussion,  the  court  gave  leave  to  the  defendants 
to  add  two  pleas  to  each  count,  upon  payment  of  costs. 

Rule  accordingly.(c) 

(a)  Vide  post 

(6)  G  M.  &  G.  630,  8  Scott,  N.  R  301. 

(c)  The  added  pleas— after  the  averment  of  notice  to  the  plaintiffs  that  the  defendants 
required  to  be  repaid  their  advances— contained  an  allegation,  that,  u  at  the  time  when  the* 
defendants  gave  the  plaintiffs  the  said  notice  in  this  plea  mentioned,  and  from  thence  con- 
tinually until  and  at  the  several  times  when  the  defendants  so  sold  the  said  residue  of  the 
said  cargo  of  wheat  as  in  tho  said  first  count  mentioned,  the  defendants  believed  it  to  be,  and  it 
was,  for  the  benefit  and  advantage  of  the  plaintiffs  that  the  said  residue  of  (lie  said  cargo  of 
wheat  should  be  sold;  and  the  sales  of  the  said  residue  of  the  said  cargo  of  wheat  in  the 
said  first  count  mentioned  were  beneficial,  advantageous  sales  for  the  plaintiffs,  ajid  were  ' 
made  by  them  tho  defendants  in  the  exercise  of  a  sound  discretion,  as  such  factors  for  sale 
as  aforesaid,  for  the  benefit  of  the  plaintiffs,  and  at  such  times  and  for  snch  prices  as  they 
tho  defendants,  in  the  exercise  of  a  sound  discretion  as  such  factors  as  aforesaid,  thought  it 
best  for  the  plaintiffs  that  the  said  residue  of  the  said  cargo  of  wheat  should  be  sold :"  where- 
fore, &c. 

To  these  added  pleas  the  plaintiff  demurred  specially;  and  the  demurrers  stand  for  argu- 
ment in  M.  T.  1847. 


•404]  *HAYWARD  v.  BENNETT.   July  6. 

To  an  action  against  a  surety  upon  a  bond  given  under  the  1  &  2  Vict  c  1 10,  s.  8,  the  de- 
fendant pleaded,  that,  after  the  making  of  die  bond,  and  before  the  commencement  of  the 
suit,  the  plaintiff  brought  an  action  against  the  principal  in  B.  R.  and  recovered  judgment 
against  him,  and  issued  a  ca.  to.  thereon,  under  which  die  principal  was  taken;  that  the 
latter  thereupon  caused  himself  to  be  brought  up  by  hubeat  corpus  before  a  judge,  "  who 
then,  and  before  any  breach  of  tho  condition  of  tho  bond,  and  beforo  the  time  for  die  prin- 
cipal rendering  himself  according  to  the  practice  of  the  said  court,  and  the  said  condition 
had  expired,  and  according  to  the  practice  of  the  said  court,  coramittod  him  into  the  ous- 
tody  of  tho  marshal,  in  execution  at  the  suit  of  tho  plaintiff  upon  tho  said  judgment ;"  tiiat 
the  marshal  received  and  kept  him  in  execution  as  aforesaid,  according  to  die  practice  of 
tbe  said  court,  until  and  after  the  return-day  of  the  ca.  for  a  long  space  of  time,  to  wit, 
hitherto;  and,  that,  from  the  time  of  die  recovery  of  die  said  judgment,  until  he  was  *> 
taken  under  the  ca.      the  principal  was  always  ready  and  willing  to  render  himself  ac- 
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to  the  practice  of  the  court  and  the  said  condition,  and,  whilst  he  remained  in 

custody  as  aforesaid,  was  ready  and  willing  to  render  himself  and  would  hare  rendered 
himself  accordingly,  but  that  he  teat  prevented  by  the  plaintiff  from  to  doing,  in  manner 


Held,  that,  if  the  plea  was  to  be  regarded  as  a  plea  of  performance,  it  was  bad,  for  not  stating 
distinctly  that  the  principal  did  rentier  himself  nccording  to  the  practice  of  the  court;  and 
that,  if  it  was  to  be  considered  as  a  plea  in  excuse,  it  was  equally  bad,  for  not  distinctly 
alleging  that  the  act  of  the  plaintiff  in  suing  out  the  ca.  ta.  against  the  principal,  made  it 
impossible  for  him  to  render — die  court  not  taking  judicial  notice  that  the  issuing  of  that 
writ  was  any  impediment  to  a  render. 

Debt,  upon  a  bond  given  by  the  defendant  and  others  under  the  statute 
1  &  2  Vict.  c.  110,  s.  8. 

The  declaration  stated  that  the  defendant,  on  the  5th  of  February, 
1841,  by  his  certain  writing  obligatory  sealed  with  his  seal,  &c.,  acknow- 
ledged himself  to  be  held  and  firmly  bound  to  the  plaintiff  in  the  sum  of 
1363/.  10s.  3d.  above  demanded,  to  be  paid  to  the  plaintiff;  yet  the  de- 
fendant, although  often  requested  so  to  do,  had  not  as  yet  paid  the  said 
sum  of  1363/.  10s.  3d.  above  demanded,  or  any  part  thereof,  to  the 
plaintiff,  &c. 

The  defendant  craved  oyer  of  the  bond  and  condition.  By  the  bond  it 
appeared  that  one  Henry  Hales  was  principal,  and  the  defendant, 
Thomas  Harper  Bennett,  and  one  Thomas  Cope,  sureties.  The  condition 
was  as  "follows : — "  Whereas  the  said  James  Hayward  hath  by  r*405 
his  affidavit  sworn  the  15th  of  January  last,  passed  and  filed  in 
her  majesty's  court  of  bankruptcy,  deposed  that  John  Heffer  and  the  said 
Henry  Hales  are  justly  and  truly  indebted  to  him,  the  said  James  Hay- 
ward,  in  the  sum  of  681/.  lbs.  1  Jd.,  upon  and  by  virtue  of  a  promissory 
note  bearing  date  the  8th  of  January,  1841,  whereby  the  said  John  Heffer 
and  Henry  Hales  promised,  upon  demand,  to  pay  to  Messrs.  Hammer  & 
Son,  or  to  their  order,  681/.  15s.  1J<Z.,  for  value  received;  and  which 
said  promissory  note  had  been  endorsed  by  Hammer  &  Son,  to  the  said 
James  Hayward  ;  and  that  payment  of  the  said  promissory  note  had  been 
duly  demanded  of  the  said  John  Heffer  and  Henry  Hales,  but  that  the 
same  was  then  due  and  wholly  unpaid ;  and  that  the  said  John  Heffer 
and  Henry  Hales  were,  at  the  time  of  the  date  and  making  of  the  said 
promissory  note,  and  still  were,  traders  within  the  meaning  of  the  laws 
then  in  force  concerning  bankrupts,  as  the  said  James  Hayward  verily 
believed :  and  whereas  the  said  James  Hayward  did,  on  the  said  15th  of 
January  last,  cause  the  said  Henry  Hales  to  be  personally  served  with  a 
copy  of  such  affidavit,  and  with  a  notice  in  writing,  requiring  immediate 
payment  of  such  alleged  debt :  and  whereas  the  said  Henry  Hales  hath 
requested  the  said  T.  H.  Bennett  and  T.  Cope,  as  sureties  for  him,  to  join 
him  in  the  above-written  bond,  conditioned  as  thereinafter  appearing ;  to 
which  they  have  consented,  and  the  said  Henry  Hales  hath  given  notice 
thereof  to  the  said  James  Hayward :  Now,  the  condition  of  the  above- 
written  obligation  is  such,  that,  if  the  said  Henry  Hales  do  and  shall  pay 
unto  the  said  James  Hayward,  his  executors,  administrators,  and  assigns, 
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such  sum  or  sums  of  money  as  shall  be  recovered  against  him,  the  said 
Henry  Hales,  and  John  Heffer,  or  against  the  said  Henry  Hales,  in  any 
*4061  act*on  whicn  hath  been  brought  or  shall  hereafter  be  brought  *for 
the  recovery  of  the  said  alleged  debt,  together  with  such  costs  as 
shall  be  given  in  the  same,  or  shall  render  himself  to  the  custody  of  the 
jailer  of  the  court  in  which  such  action  shall  have  been  brought,  or  may 
be  brought,  for  the  recovery  of  the  said  alleged  debt,  according  to  the 
practice  of  such  court,  or  within  such  time  and  in  such  manner  as  the 
said  court,  or  any  judge  thereof,  shall  direct,  after  judgment  shall  have 
been  recovered  in  such  action ;  then  the  said  obligation  to  be  void,  but 
otherwise  the  same  to  stand  and  remain  in  full  force  and  effect." 

Plea,  that,  after  the  making  of  the  said  writing  obligatory  and  condition, 
and  before  the  commencement  of  the  suit,  to  wit,  on  the  5th  of  February, 
1841,  the  plaintiff  brought  and  commenced  an  action  against  Heffer  and 
Hales,  in  the  court  of  Queen's  Bench,  for  the  recovery  of  the  said  alleged 
debt  in  the  condition  mentioned,  and  the  plaintiff  afterwards,  to  wit,  on 
the  30th  of  June,  1842,  by  the  consideration  and  judgment  of  the  said 
coutf,  recovered  in  the  said  action,  against  Heffer  and  Hales,  924/.  1*.,  as 
well  for  and  in  respect  of  the  said  alleged  debt  in  the  said  condition  men- 
tioned, as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  Heffer  and  Hales  were  convicted :  that  after- 
wards, and  before  the  commencement  of  this  suit,  and  according  to  the 
practice  of  the  said  court,  to  wit,  on  the  29th  of  October,  1842,  the  plain- 
tiff caused  to  be  issued  out  of  the  court  of  Queen's  Bench,  upon  the  said 
judgment  so  recovered  by  him  as  aforesaid,  a  certain  writ  of  our  said  lady 
the  queen,  called  a  ca.  sa.,  against  Heffer  and  Hales,  &c,  directed  to  the 
sheriffs  of  London ;  by  which  said  writ  our  said  lady  the  queen  com- 
manded the  said  sheriffs,  that  they  should  take  Heffer  and  Hales,  &c.,  so 
that  the  said  sheriffs  might  have  their  bodies  before  our  said  lady  the 
*4071  <lueen  at  Westminster,  on  the  15th  of  November  then  next  *en- 
J  suing,  to  satisfy  the  plaintiff  the  said  sum  of  924/.  1*.  so  recovered 
as  aforesaid,  together  with  interest,  &c.;  and  the  said  sheriffs  were  also 
commanded  to  have  there  then  the  said  writ :  that  afterwards,  and  ac- 
cording to  the  practice  of  the  said  court,  to  wit,  on  the  said  29th  of  Oc- 
tober, 1842,  the  said  writ  was  delivered  by  the  plaintiff  to  the  said  sheriffs, 
to  wit,  &c.  &c,  then  being  such  sheriffs  as  aforesaid :  that  afterwards,  and 
whilst  the  said  writ  was  in  the  hands  of  the  sheriffs,  and  before  the  return 
thereof,  and  before  the  said  15th  of  November  therein  mentioned,  and 
before  any  breach  of  the  said  condition  of  the  said  writing  obligatory,  and 
before  the  time  of  the  said  Henry  Hales  rendering  himself  according  to 
the  practice  of  the  said  court  and  the  said  condition,  and  within  a  reason- 
able time  in  that  behalf  before  the  commencement  of  this  suit,  to  wit,  on 
the  14th  of  November,  1842,  the  said  Henry  Hales,  being  within  the 
bailiwick  of  the  said  sheriffs,  was  then,  according  to  the  practice  of  the 
said  court,  taken  and  arrested  by  the  said  sheriffs  under  the  said  writ,  and 
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then  surrendered  himself  thereto,  and  was  then  kept  and  detained  in  exe- 
cution in  the  custody  of  the  said  sheriffs  under  and  by  virtue  of  the  said 
writ :  that  afterwards,  and  before  any  breach  of  the  said  condition  of  the 
said  writing  obligatory,  and  before  the  commencement  of  this  suit,  and 
whilst  the  said  Henry  Hales  was  and  remained  in  the  custody  of  the  said 
sheriffs  in  execution  under  the  said  writ,  and  upon  the  said  judgment  so 
recovered  as  aforesaid,  and  within  a  reasonable  time  in  that  behalf,  to  wit, 
on  the  14th  of  November,  1842,  the  said  Henry  Hales  caused  to  be  issued 
out  of  the  said  court  of  Queen's  Bench,  according  to  the  practice  of  the  said 
court,  a  certain  other  writ  of  our  said  lady  the  queen,  called  a  habeas  corpus 
cum  causa,  directed  to  the  said  sheriffs,  whereby  our  said  lady  the  queen  com- 
manded the  sheriffs  to  have  the  body  of  the  said  *Henry  Hales  before  t*±qq 
Lord  Denman,  C.  J.,  at  his  chambers,  in,  &c,  immediately  after  the 
receipt  of  the  said  writ,  to  do  and  receive  all  and  singular  the  things  which 
the  said  chief  justice  should  then  and  there  consider  of  him  in  that  behalf, 
and  should  also  have  there  then  the  said  last-mentioned  writ :  that  the 
said  last-mentioned  writ  was  afterwards,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  according  to  the 
practice  of  the  said  court,  delivered  to  the  said  sheriffs ;  that,  under  and 
by  virtue  of  the  said  last-mentioned  writ,  the  said  sheriffs  immediately, 
and  within  a  reasonable  time  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  according  to  the  practice  of  the  said  court,  brought  the  said 
Henry  Hales  before  the  Hon.  Sir  J.  Patteson,  one,  &c.,  who  then,  and 
according  to  the  practice  of  the  said  court,  received  from  the  said  sheriffs 
the  body  of  the  said  Henry  Hales,  and  then,  and  before  any  breach  of  the 
said  condition  of  the  said  writing  obligatory,  and  before  the  time  for  the 
said  Henry  Hales  rendering  himself  according  to  the  practice  of  the  said 
court  and  the  said  condition,  had  expired,  and  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.  last  aforesaid,  and  according  to  the  practice  of 
the  said  court,  committed  the  said  Henry  Hales  into  the  custody  of  the 
marshal  of  the  marshalsea  of  our  lady  the  queen  before  the  queen  herself, 
to  wit,  of  T.  C,  as  and  then  being  such  marshal,  and  as  such  marshal  the 
jailer  of  the  said  court  of  Queen's  Bench,  in  which  the  said  action  was  so 
brought,  and  judgment  recovered  as  aforesaid,  in  execution  at  the  suit  of  the 
plaintiff  upon  the  said  judgment  for  the  said  sum  of  money  so  recovered  as 
aforesaid ;  and  the  said  marshal  then  received  and  had  and  kept  and  detained 
the  said  Henry  Hales  under  and  by  virtue  of  the  said  commitment,  and 
in  execution  at  the  suit  of  the  plaintiff*  upon  the  said  judgment  so  reco- 
vered as  aforesaid,  and  according  to  *the  practice  of  the  said  court,  r*4Qg 
until  and  after  the  return-day  of  the  said  writ  of  ca.  sa.,  for  a  long 
space  of  time  thereafter,  to  wit,  hitherto, — of  all  which  premises  the  plain- 
tiff, afterwards  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
last  aforesaid,  had  notice :  that,  after  the  commitment  of  the  said  Henry 
Hales  as  aforesaid,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the  15th  of  November,  1842,  the  said  sheriffs  made  their  return  to  the 
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said  writ  of  ca.  $a.,  and  thereby  returned  to  the  court  of  Queen's  Bench, 
that,  by  virtue  of  the  said  writ  of  ca.  sa.t  they  took  the  body  of  the  said 
Henry  Hales,  whose  body  they  safely  kept  until  they  received  her  ma- 
jesty's writ  of  habeas  corpus  cum  causa,  being  the  writ  of  habeas  corpus 
before  mentioned,  directing  the  said  sheriffs  to  have  the  body  of  the  said 
Henry  Hales  before  Lord  Denman,  C.  J.,  and  that,  immediately  after  the 
receipt  thereof,  to  wit,  on  the  14th  of  November,  6  Vict.,  they  had  the  body 
of  the  said  Henry  Hales  before  Patteson,  J.,  who  received  from  the  said 
sherifis  the  body  of  the  said  Henry  Hales,  and  committed  him  into  the  cus- 
tody of  the  marshal  of  the  marshalsea,  there  to  remain  until,  &c.,  and 
them,  the  said  sheriffs,  discharged  from  further  custody  of  the  said  Henry 
Hales,  (prout  patet ;)  [and  that,  from  the  time  of  the  recovery  of  the  said 
judgment  as  aforesaid,  until  the  said  Henry  Hales  was  so  taken  and  ar- 
rested under  the  said  writ  of  ca.  sa.  as  aforesaid,  the  said  Henry  Hales 
was  always  ready  and  willing  to  render  himself  to  the  custody  of  the 
jailer  of  the  said  court,  according  to  the  practice  of  the  said  court  and 
the  said  condition  of  the  said  writing  obligatory,  and  afterwards,  and 
whilst  he  was  and  remained  in  custody  as  aforesaid,  was  ready  and 
willing  to  render  himself,  and  would  have  rendered  himself  accordingly, 
but  that  he  was  prevented  by  the  plaintiff  from  so  doing,  in  manner  afore- 

"4101  sa^  >1  *°a*  ^e  last'Znentioned  premises  the  'plaintiff*,  during 
the  respective  times  last  aforesaid,  well  knew — verification. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  causes — that 
it  confessed,  but  did  not  sufficiently  avoid,  the  breach  of  the  condition  of 
the  said  writing  obligatory  in  the  declaration  mentioned — that  it  admitted 
that  the  bond  was  forfeited,  and  did  not  show  any  discharge  or  release  of 
the  action — that  nothing  was  stated  in  the  plea  to  show  that  the  condition 
of  the  bond  was  performed,  or  that  it  was  not  forfeited — that  the  defend- 
ant could  not  set  up  the  matters  stated  in  the  plea,  as  an  answer  to  the 
action  on  the  record — that,  if  the  matters  stated  in  the  plea  amounted  to 
a  reasonable  ground  for  relieving  the  defendant  from  his  liability  under 
the  bond,  the  defendant  should  have  availed  himself  of  that  circumstance 
by  motion  or  application  to  the  court,  and  not  by  way  of  plea — that  the 
plea  was  double,  in  this,  that  it  purported  in  one  part  to  show  that  the  con- 
dition was  performed  by  the  render  of  Hales,  and  in  another  part,  it  set 
up  matters  by  way  of  excuse  for  Hales  not  rendering  according  to  the  con- 
dition— that  the  plea  was  uncertain  and  argumentative,  and  no  certain 
issue  could  be  taken  upon  it — that,  if  the  plea  was  to  be  taken  as  setting 
up  an  excuse  for  Hales  not  rendering  himself  according  to  the  condition 
of  the  bond,  then  it  was  no  answer  to  the  action ;  and,  if  it  was  intended 
as  showing  that  Hales  did  render  himself  according  to  the  condition,  that 
the  plea  was  bad  for  not  distinctly  stating  a  render,  but  leaving  the  same 
to  be  gathered  by  inference  and  implication,  &c. 

Joinder  in  demurrer. 

Byles,  Serjt.,  in  support  of  the  demurrer.    The  plea  is  clearly  bad.  It 
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is  double  and  doubtful.  [Maule,  J.  Either  it  gives  no  answer,  or  it 
gives  two  answers.]  The  first  question  is,  what  is  the  proper  course  to  be 
•taken  by  one  who  wishes  to  render  in  discharge  of  his  bail.  In  r*4Xl 
Archbold's  Practice,(a)  the  rule  is  laid  down  that  <<  Bail  above 
may,  as  a  matter  of  right,  [ex  debito  justitia,)  at  any  time  pending  the  suit,  or 
before  the  return  of  the  ca.  sa.  against  their  principal,  render  him  in  their 
discharge,  and  may  plead  this  render  in  any  action  against  them."  [Colt- 
man,  J.  In  the  case  of  bail,  the  defendant  is  in  the  custody  of  his  bail.] 
It  is  the  duty  of  a  bail  to  search  for  a  ca.  sa.f  and  to  take  the  principal 
before  the  return-day,  and  lodge  him  with  the  jailer.  The  plaintiff  is  to 
be  put  to  no  expense.  The  plea  here  alleges  a  render,  without  saying, 
otherwise  than  argumentatively,  that  the  render  was  before  the  return-day 
of  the  ca.  sa.  It  is  doubtful  whether  this  is  a  plea  in  excuse  or  in  discharge. 
Assuming,  however,  that  this  is  a  sufficient  allegation  of  a  render  before 
the  return-day,  then  the  plea  presents  two  answers  to  the  action — that  the 
principal  did  render  himself  pursuant  to  the  condition  of  the  bond — and 
that  he  was  willing  to  render,  but  was  by  the  act  of  the  plaintiff  prevented 
from  doing  so.  And,  the  plea  not  relying  upon  mere  matter  of  excuse, 
the  plaintiff  cannot  reply  de  injurid.  The  defendant  should  have  pleaded 
that  Hales  rendered  himself  according  to  the  practice  of  the  court. 
[Wilde,  C.  J.  And  might  have  given  the  special  matter  in  evidence.] 
A  general  plea  of  performance  would  be  good. 

Talfourd,  Serjt.,  (with  whom  was  Channell,  Serjt.,)  contrtt.  The  plea 
is  good  in  substance  and  in  form.  Before  the  decision  of  this  court  in 
Hinton  v.  Acraman,  ante,  Vol.  II.  p.  367,  great  doubt  existed  as  to  the 
course  of  proceeding  in  relation  to  these  bonds.  The  condition  of  the  bond 
being  that  the  principal  should  pay  such  sum  or  sums  as  should  be  recovered 
against  him  in  *any  action  brought  or  to  be  brought  for  the  recovery  r  *4  j  2 
of  the  alleged  debt,  together  with  costs,  or  should  render  himself  to 
the  custody  of  the  jailer  of  the  court  in  which  such  action  should  be 
brought,  according  to  the  practice  of  such  court,  or  within  such  time  and 
in  such  manner  as  the  said  court,  or  any  judge  thereof,  should  direct,  after 
judgment  should  have  been  recovered  in  such  action, — it  was  contended 
that  there  were  only  two  alternatives,  payment  or  render :  but  the  court 
held  that  the  plea  alleging  that  no  ca.  sa.  had  been  sued  out  against  the 
principal,  was  good ;  and  that,  although  no  such  terms  were  to  be  found 
in  the  condition,  it  must  be  read  as  if  it  had  made  the  issuing  of  a  ca.  sa. 
a  condition  precedent ;  and  also  that  a  plea  that  the  principal  was  rendered 
before  the  expiration  of  the  time  for  rendering,  enlarged  by  judge's  order 
or  rule  of  court.  The  plea  in  the  present  case  is,  in  substance,  a  plea,  not 
of  performance,  but  in  excuse, — showing  that  the  plaintiff  has,  by  his  own 
act,  prevented  the  defendant  from  performing  the  condition.    The  court 

(o)  7th  edit  by  Chitty,  vol  L  p.  622;  citing  Simmon*  v.  MiddUton,  8  Mod.  341,  1  Ld. 
Raym.  156, 1  Wila.  270;  Mamtm  v.  jlmutage,  14  East,  599;  and  Jbmita%t  v.  Rigbyt,  5  A.  & 
£.  81. 
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will  not  take  notice  of  the  purpose  for  which  the  ca.  sa.  was  issued.  The 
natural  and  legal  consequences  followed  its  issuing,  viz.,  that  the  principal 
was  arrested  under  it.  Having  his  debtor  in  execution,  how  can  the  plain- 
tiff have  a  collateral  remedy  against  a  surety  ?  The  court  can  know 
nothing  judicially  of  the  practice  in  the  sheriffs'  office.  [Tindal,  C.  J. 
Should  not  the  plea  have  distinctly  admitted  a  breach  of  the  condition  of 
the  bond  ?]  The  plea  is  in  excuse  of  the  non-performance.  The  defend- 
ant does  not  admit  a  breach.  [Tindal,  C.  J.  If  there  has  been  no  breach, 
what  do  you  want  with  an  excuse  ?]  The  plea  confesses  that  the  princi- 
pal was  not  rendered.  It  alleges  that  a  render  became,  by  the  plaintiff's 
act,  impossible :  that  would  probably  have  been  sufficient.  [Maule,  J. 
To  state  that  a  render  became  impossible,  is  only  an  argumentative  way 
of  saying  that  no  render  was  in  fact  made.]    In  Hinton  v.  Acraman% 

♦4131    ***"s  sort  °f  P'ea  was  treated  as  a  plea  in  excuse.    [Maule,  J. 

We  held,  in  that  case,  that  the  plaintiff  was  to  have  an  opportu- 
nity to  lodge  a  ca.  sa.  for  the  purpose  of  fixing  the  bail ;  not  that  he  was 
bound  to  do  so.  I  doubt  whether  it  would  not  have  been  a  sufficient 
defence,  to  have  stated  that  the  plaintiff  took  the  principal  under  a  ca.  sa.] 
The  plea  is  not  necessarily  bad  because  it  contains  the  further  statement 
that  the  principal  removed  himself  by  habeas  corpus  into  the  custody  of  the 
jailer  of  the  court  in  which  the  action  was  brought  and  the  judgment  obtained. 

Byles,  Serjt.,  in  reply.  The  practice  of  the  sheriffs'  office  is  recog- 
nised by  a  rule  of  court,(a)  which  provides,  that,  "  in  actions  commenced  by 
bill,  a  ca.  sa.  to  fix  bail  shall  have  eight  days  between  the  teste  and  return  ; 
and,  in  actions  commenced  by  original,  fifteen ;  and  must,  in  London  and 
Middlesex,  be  entered  four  days  in  the  public  book  at  the  sheriffs'  office. iy(b) 
The  circumstance  of  the  principal  having  been  arrested  under  the  ca.  sa., 
was  no  mistake  of  the  plaintiff's :  the  warrant  is  not  shown  to  have  issued 
at  his  instance.  [Maule,  J.  No  mistake  is  suggested :  the  defendant 
merely  alleges  that  you  did  what  you  had  a  right  to  do— that  you  issued  a 
ca.  sa.,  and  took  the  party  under  it.]  The  plea  imposed  great  difficulty 
upon  the  plaintiff  in  replying.  He  could  not  have  safely  left  unanswered 
the  allegation  that  the  principal  rendered  himself.  That  might  have  been 
a  good  render.    [Maule,  J.    Not  after  the  return-day  of  the  ca.  sa.] 

Cur.  adv.  vult. 

Coltman,  J.,  now  delivered  the  judgment  of  the  court. 
*414l       *This  was  an  action  of  debt,  on  a  bond  entered  into  pursuant 
J    to  the  statute  1  &  2  Vict.  c.  110,  s.  8. 

The  defendant  craved  oyer  of  the  bond  and  of  the  condition,  which, — 
after  reciting  that  James  Hayward  (the  plaintiff  in  this  action)  had  made 
affidavit  that  John  Heffer  and  Henry  Hales  were  indebted  to  him  in  the 
sum  of  681J.  155. 1  Ja\, — was,  that,  if  Hales  did  and  should  pay  to  Hay- 
ward such  sum  or  suras  of  money  as  should  be  recovered  against  Hales 


(a)  H.  T,  2  W.  4,  r.  77. 

(6)  Soe  Kemp  v.  Hytlap,  1  M.  &  W.  58,  4  Dowl.  P.  C.  687. 
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and  Heffer,  or  against  Hales,  in  any  action  which  had  been  brought,  or 
should  thereafter  be  brought,  for  the  recovery  of  the  said  alleged  debt, 
together  with  such  costs  as  should  be  given  in  the  same,  or  should  render 
himself  to  the  custody  of  the  jailer  of  the  court  in  which  such  action 
should  have  been,  or  might  be,  brought  for  recovery  of  the  said  alleged 
debt,  according  to  the  practice  of  such  court,  or  within  such  time,  and  in 
such  manner,  as  the  said  court,  or  any  judge  thereof,  should  direct,  after 
judgment  should  have  been  recovered  in  such  action then  the  said  obli- 
gation should  be  void,  but  otherwise  the  same  should  stand  and  remain  in 
full  force  and  effect. 

The  defendant  thereupon  pleaded,  in  substance,  that,  after  the  making 
of  the  said  writing  obligatory,  and  before  the  commencement  of  this  suit, 
to  wit,  on,  &c,  the  plaintiff  brought  and  commenced  an  action  in  the 
Queen's  Bench  against  Heffer  and  Hales,  for  the  recovery  of  the  said 
alleged  debt  in  the  condition  mentioned,  and  that  the  plaintiffs  afterwards 
recovered  against  Heffer  and  Hales  924/.  Is.,  as  well  in  respect  of  the  said 
debt,  as  for  his  costs  and  charges ;  and  that,  afterwards,  and  before  the 
commencement  of  this  suit,  and  according  to  the  practice  of  the  said 
court,  to  wit,  on  the  29th  of  October,  1842,  the  plaintiff  caused  to  be 
issued  out  of  the  court  of  Queen's  Bench,  upon  the  said  judgment  so 
recovered  by  him  as  aforesaid,  a  writ  of  capias  ad  satisfaciendum  against 
Heffer  and  Hales,  directed  to  the  sheriffs  of  London ;  whereby  the  queen 
commanded  *the  said  sheriffs,  that  they  should  take  Heffer  and  r»4i5 
Hales,  and  them  safely  keep,  so  that  the  said  sheriffs  might  have  L 
the  bodies  of  Heffer  and  Hales  before  our  said  lady  the  queen,  at  West- 
minster, on  Tuesday,  the  15th  day  of  November  then  next  ensuing,  to 
satisfy  the  plaintiff  the  said  sum  of  924/.  Is.,  together  with  interest,  at  the 
rate  of  4  per  cent.,  from  the  30th  of  June,  1842 ;  and  the  sheriffs  were 
also  commanded  to  have  there  then  that  writ :  that  afterwards,  and  accord- 
ing to  the  practice  of  the  court,  the  said  writ  was  delivered  by  the  plain- 
tiff to  the  sheriffs,  and  that,  afterwards,  and  before  the  return  thereof,  and 
before  the  15th  of  November  therein  mentioned,  and  before  any  breach  of 
the  said  condition,  and  before  the  time  for  Hales  rendering  himself,  accord- 
ing to  the  practice  of  the  said  court  and  the  said  condition,  and  within  a 
reasonable  time  in  that  behalf  before  the  commencement  of  this  suit,  to 
wit,  on  the  14th  of  November,  1842,  Hales,  being  within  the  bailiwick  of 
the  said  sheriffs,  was  then,  according  to  the  practice  of  the  said  court, 
taken  and  arrested  by  the  said  sheriffs,  under  the  said  writ,  and  then  sur- 
rendered himself  thereto,  and  was  then  kept  and  detained  in  execution  in 
the  custody  of  the  said  sheriffs  by  virtue  of  the  said  writ :  and  that,  after- 
wards, and  before  any  breach  of  the  said  condition,  and  before  the  com- 
mencement of  this  suit,  and  whilst  Hales  remained  in  the  custody  of  the 
said  sheriffs  in  execution  under  the  said  writ,  and  upon  the  said  judgment, 
and  within  a  reasonable  time  in  this  behalf,  to  wit,  on  the  14th  of  February, 
1842,  Hales  caused  to  be  issued  out  of  the  said  court  of  Queen's  Bench, 

vol.  in.  33  y  2 
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according  to  the  practice  of  the  said  court,  a  writ  of  habeas  corpus  cum 
causa,  directed  to  the  said  sheriffs,  whereby  the  queen  commanded  the  said 
sheriffs  to  have  the  body  of  Hales  before  the  lord  chief  justice,  to  do  and 
receive,  &c:  that  the  last-mentioned  writ  was  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c,  according  to  the  practice  of  the 
•4161  sa^  court>  delivered  to  the  said  'sheriffs,  and,  under  and  by  vir- 
J  tue  of  the  said  writ,  the  said  sheriffs  immediately,  and  within  a 
reasonable  time  afterwards,  to  wit,  on,  &c,  and  according  to  the  practice 
of  the  said  court,  brought  Hales  before  the  Hon.  Sir  J.  Patteson,  one  of 
her  majesty's  justices,  &c.,  who  then,  and  according  to  the  practice  of  the 
said  court,  received  from  the  said  sheriffs  the  body  of  Hales,  and  then, 
and  before  any  breach  of  the  said  condition,  and  before  the  time  for  Hales 
rendering  himself  according  to  the  practice  of  the  said  court  and  the  said 
condition  had  expired,  and  before  the  commencement  of  this  suit,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  according  to  the  practice  of  the 
said  court,  committed  Hales  into  the  custody  of  the  marshal  of  the  marshal- 
sea,  &c,  to  wit,  &c,  as  and  then  being  such  marshal,  and,  as  such  mar- 
shal, the  jailer  of  the  said  court  of  our  said  lady  the  queen  before  the  queen 
herself,  in  execution  at  the  suit  of  the  plaintiff  upon  the  said  judgment; 
and  the  said  marshal  then  received,  had,  kept,  and  detained  Hales,  under 
and  by  virtue  of  the  said  commitment,  in  execution  at  the  suit  of  the  plain- 
tiff, upon  the  said  judgment,  and  according  to  the  practice  of  the  said 
court,  until  and  after  the  return-day  of  the  said  writ  of  capias  ad  satisfa- 
ciendum, to  wit,  hitherto;  of  all  which  premises  the  plaintiff  had  notice: 
that,  after  the  commitment  of  Hales  as  aforesaid,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  15th  of  November,  1842,  the  said 
sheriffs  made  their  return  to  the  said  writ  of  capias  ad  satisfaciendum,  and 
thereby  returned  that  they  had  taken  Hales,  and  safely  kept  him  until  they 
received  the  writ  of  habeas  corpus, — and  so  returned  the  committal  of 
Hales  by  Patteson,  J. :  that  from  the  time  of  the  recovery  of  the  said 
judgment,  until  Hales  was  taken  and  arrested  under  the  said  writ  of  capias 
ad  satisfaciendum,  he,  Hales,  was  always  ready  and  willing  to  render  him- 
self to  the  custody  of  the  jailer  of  the  said  court,  according  to  the  prac- 
•4171  **ce  °^  ^e  sa^  court  aQd  *the  said  condition,  and  afterwards, 
and  whilst  he  was  and  remained  in  custody  as  aforesaid,  was 
ready  and  willing  to  render  himself,  and  would  have  rendered  himself 
accordingly,  but  that  he  was  prevented  by  the  plaintiff  from  so  doing,  in 
manner  aforesaid;  and  that  such  last-mentioned  premises  the  plaintiff, 
during  the  respective  times  last  aforesaid,  well  knew. 

To  this  plea  the  plaintiff  demurred  specially,  on  the  ground  that  it  pur- 
ports in  one  part  to  show  that  the  condition  of  the  writing  obligatory  was 
performed  by  the  render  of  Hales,  and,  in  another  part,  sets  up  matters 
in  excuse  for  Hales's  not  rendering  according  to  the  condition ;  that,  if 
the  plea  was  to  be  taken  as  showing  that  Hales  rendered  himself  accord- 
ing to  the  condition,  it  was  bad  for  not  stating,  distinctly,  that  he  did 
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render  himself  according  to  the  practice  of  the  court,  and,  instead  thereof, 
leaving  it  to  be  collected  by  inference  only ;  and  that,  if  it  was  to  be 
taken  as  setting  up  matter  of  excuse  for  not  rendering  according  to  the 
condition,  it  did  not  show  any  sufficient  excuse,  or  any  answer  to  the 
action. 

We  think  it  clear,  that,  if  the  plea  is  to  be  looked  at  as  a  plea  of  per- 
formance, it  is  defective,  on  the  ground  pointed  out  in  the  demurrer;  for, 
we  cannot,  in  this  court,  take  notice  of  the  practice  of  the  court  of  Queen's 
Bench  ;  and,  if  the  matters  pleaded  do  constitute  a  render  according  to 
the  practice  of  that  court,  that  should  have  been  made  matter  of  substan- 
tive averment. 

On  the  part  of  the  defendant,  indeed,  it  was  not  contended  that  the 
plea  could  be  considered  as  setting  up  that  there  had  been  a  render  of 
Hales,  according  to  the  practice  of  the  court ;  but  it  was  contended,  that 
the  plea  showed  a  sufficient  excuse  for  not  rendering  him. 

It  may  be  admitted  as  clear  law,  that,  if  there  is  an  obligation  defeasi- 
ble on  performance  of  a  certain  condition,  and  the  performance  of  the 
condition  becomes  'impossible,  by  the  act  of  the  obligee,  the  r*4jg 
obligor  shall  be  excused  from  the  performance  of  it.  Co.  Litt. 
'206  a.  But  it  does  not  appear  to  us  that  the  defendant  in  this  case  has 
shown  the  existence  of  any  such  impossibility.  The  act  relied  upon  for 
that  purpose,  is,  the  suing  out  of  a  capias  ad  satisfaciendum,  and  deliver- 
ing it  to  the  sheriffs;  from  which  it  is  intended  that  the  court  should  infer 
that  it  was  thereby  become  impossible  for  Hales  to  render  himself  to  the 
custody  of  the  marshal,  according  to  the  practice  of  the  court  of  Queen's 
Bench.  If  any  such  impossibility  did,  in  fact,  exist,  it  should  have  been 
averred  distinctly,  so  that  a  certain  and  definite  issue  might  be  taken  upon 
it.  Instead  of  making  such  an  allegation,  all  that  the  defendant  says  is, 
that  Hales  would  have  rendered  himself,  but  that  he  was  prevented  by  the 
plaintiff*,  in  manner  aforesaid ;  in  other  words,  that  he  was  prevented  by 
the  plaintiff's  suing  out  the  capias  ad  satisfaciendum,  which  the  court  can- 
not judicially  know  to  be  any  impediment  whatever  to  the  render. 

We  think,  therefore,  that  the  plea  is  bad,  and  that  there  must  be  judg- 
ment for  the  plaintiff  thereupon.  Judgment  for  the  plaintiff. 

Talfourd,  Serjt.,  on  behalf  of  the  defendant,  on  the  4th  of  November 
following,  moved  for  a  rule  nisi  to  amend  the  second  plea,  by  stating  in 
a  more  formal  manner  the  same  defence  which  the  court  held  to  be  there 
informally  alleged — substituting  for  the  words  within  brackets,  ante, 
p.  409,  the  following,  "  by  means  whereof,  he,  the  defendant,  was  exone- 
rated and  discharged  from  rendering  the  said  Henry  Hales,"  or  to  add 
two  pleas.  The  affidavit  upon  which  the  motion  was  founded,  stated, 
that,  the  defendant's  counsel  not  being  present  at  the  time  the  judgment 
was  delivered,  (of  which  no  notice  had  been  given,)  his  attorney,  on  the 
same  day  (July  6)  took  out  a  summons  calling  upon  the  plaintiff  to  show 
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•4191  *cause  wftv  tne  defendant  should  not  be  at  liberty  to  amend  the 
second  plea,  on  payment  of  costs,  or  why  the  rule  for  judgment 
on  the  demurrer  should  not  be  stayed  until  the  fifth  day  of  the  following 
term  ;  that,  on  the  hearing  of  the  summons,  Pollock,  C.  B.,  on  the  13th 
of  July,  made  an  order  staying  the  proceedings  until  the  fifth  day  of 
Michaelmas  term :  and  the  deponent  (the  defendant's  attorney)  further 
said,  <<  that  it  was  necessary,  in  the  judgment  and  opinion  of  counsel  con- 
sulted by  him,  as  also  of  him,  the  deponent,  that  the  said  second  plea  so 
pleaded  by  the  defendant  should  be  amended,  or  that  the  defendant 
should  be  at  liberty  to  add  two  other  special  pleas,  which  he,  the  depo- 
nent, considered  requisite  and  necessary  for  the  defendant,  in  support  of 
his  defence  to  the  action."  , 

Wilde,  C.  J.  You  may  have  a  rule  in  the  alternative  ;  but  take  care  not 
to  infringe  the  rule  against  pleading  two  pleas  to  the  same  matter  of  defence. 

Butty  and  Bylesy  Serjts.,  now  showed  cause.  The  point  sought  to  be 
raised  by  the  proposed  amendment,  is  the  same  as  that  already  raised  by 
two  of  the  pleas  upon  this  record.  In  Munnings  v.  Lennox,  12  J.  B. 
Moore,  133,  in  an  action  of  covenant  on  a  charter-party,  the  defendant 
pleaded  several  special  pleas,  to  some  of  which  the  plaintiff  demurred, 
and  upon  which,  after  argument,  he  obtained  judgment :  and  this  court 
refused  to  permit  him  afterwards  to  file  additional  pleas,  although  it  was 
sworn  that  facts  material  for  his  defence  had  come  to  his  knowledge  since 
the  argument  of  the  demurrer.  In  the  present  case,  the  defendant  does 
not  even  show  that  any  facts  have  come  to  his  knowledge  for  the  first 
time  since  the  former  pleas  were  pleaded  :  nor  is  there  any  affidavit  that 
#420]    ^e  proP05^  amendment  is  material  to  the  merits  of  the  *cause  ; 

amendments  are  never  allowed  after  judgment  on  demurrer, 
without  an  affidavit  of  merits :  Bramah  v.  Roberts,  1  N.  C.  481,  1  Scott, 
364 ;  Farebrotker  v.  Worsley,  1  C.  &  J.  549,  1  Tyrwh.  437,  1  Price, 
P.  C.  64 ;  Skuse  v.  Davis,  10  Ad.  &  E.  640,  2  P.  &  D.  550,  7  Dowl. 
P.  C.  774.  Cresswell,  J.,  says,  in  Jackson  v.  Galloway,  ante,  Vol.  I., 
p.  297 :  «  It  is  contrary  to  our  practice  to  allow  parties  to  amend  after 
judgment  has  been  pronounced :  it  is  a  thing  almost  unheard  of."  If 
that  which  is  here  stated  amounts  to  a  render  according  to  the  practice 
of  the  court,  and  the  condition  of  the  bond,  it  is  already  upon  the 
record  ;(<z)  and,  therefore,  the  court  cannot,  consistently  with  the  new 
rules,  allow  the  proposed  amendment.  [Maule,  J.  The  substance  of 
the  plea,  as  proposed,  is,  that,  if  that  which  was  done  does  not  amount  to 
a  render,  the  failure  to  render  resulted  from  the  plaintiffs  conduct,  which 
made  a  render  impossible.]  They  wish  to  show  that  a  ca.  sa.  was  lodged, 
and  no  return  of  non  est  inventus  made.  The  courts  have  repeatedly 
recognised  the  practice  of  the  sheriff's  office.  In  Magnay  v.  Monger, 
4  Q.  B.  817,  it  was  held,  that,  where  a  ca.  sa.  is  endorsed  with  a  direc- 
tion « to  be  returned  non  est  inventus"  the  meaning  is,  that  the  sheriff  is 
(a)  By  the  first  and  third  pleas,  upon  whtoh  issue  had  been  taken. 
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not  to  search  for  the  debtor ;  but,  if  the  debtor  surrenders  himself,  the  sheriff 
must  detain  him,  and  he  is  then  entitled  to  his  poundage  under  the  stat. 
29  Eliz.  c.  4.(a)  The  surrender  of  himself  to  the  sheriffs  by  Hales,  took 
place  on  the  14th  of  November,  1842 ;  Mr.  Justice  Coleridge's  order  for 
the  render  was  made  on  the  11th  of  February,  1843.  [Maule,  J.  Ac- 
cording to  Hinton  v.  Acraman,  the  meaning  of  issuing  a  ca.  sa.  endorsed 
to  return  non  est  inventus,  is,  to  tell  the  sheriff,  that,  although  he  is 
•directed  to  take  the  defendant,  the  plaintiff*  will  not  complain  if  r«4oi 
the  sheriff  is  not  diligent  in  looking  for  him.  Wilde,  C.  J.  It 
operates  as  notice  to  the  defendant  to  come  in  and  save  his  bail.  The 
situation  of  the  parties  is  the  same  as  if  the  defendant  came  to  the  sheriff, x 
and  the  sheriff  took  him,  as  he  would  be  bound  to  do  notwithstanding  the 
endorsement.]  The  question  is,  whether  the  condition  was  broken. 
[Coltman,  J.  You  say  that  the  defendant  has  not  complied  with  the 
condition.  They  wish  to  raise  the  point,  whether  suing  out  a  ca.  sa.  did 
not  dispense  with  the  performance  of  the  condition.  Wilde,  C.  J.  Re- 
cognisance of  bail  is  satisfied  by  a  taking  by  the  sheriff  under  a  ca.  sa.] 
The  practice  is  to  remove  the  defendant  by  a  judge's  order.  [Wilde, 
C.  J.  The  defendant  is  never  taken  to  a  judge's  chambers,  except  for 
the  purpose  of  charging  him  in  execution.  There  was  no  mode  of  ren- 
dering according  to  the  practice  of  the  court,  if  no  ca.  sa.  were  issued. 
There  being  no  practice  with  reference  to  these  bonds,  the  court  was 
obliged  to  invent  a  practice.]  The  plea  demurred  to  ought  never  to  have 
been  pleaded,  being  in  violation  of  the  new  rules.  The  statute  and  the 
condition  are  express,  that  the  debtor  shall  be  rendered  into  the  custody 
of  the  jailer  of  the  court  in  which  the  action  is  brought.  While  in  cus- 
tody of  the  sheriff,  he  is  not  in  custody  of  the  jailer  of  the  court.  [Wilde, 
C.  J.  In  the  case  of  bail,  the  courts  never  require  useless  circuity. 
Maule,  J.  The  word  render,  taken  in  a  popular  sense,  means  that  the 
party  shall  get  into  the  custody  of  the  court.  Wilde,  C.  J.  The  object 
of  this  act  was  to  give  the  plaintiff  all  the  security  he  had  before  in  the 
shape  of  bail.] 

Talfourd,  Serjt.,  and  Ogle,  in  support  of  the  rule.  The  present  pleas 
allege  a  render:  they  do  not  show  an  excuse  for  not  rendering.  [Wilde, 
C.  J.  Swearing  to  'merits  in  such  a  case  as  this,  would  be  swearing  r*422 
to  the  practice.  Maule,  J.  The  plaintiff  has  the  body  of  his 
debtor.  The  simple  question  is,  whether  the  defendant  is  to  be  precluded 
from  pleading  a  plea  in  excuse.  Neither  of  the  proposed  pleas  sounds 
in  performance.  If  error  had  been  brought,  an  amendment  would  have 
been  allowed,  notwithstanding  the  judgment  which  had  been  carried  in. 
In  Mellish  v.  Richardson,  1  B.  &C.  819,(6)  this  court,  after  error  assigned 
and  argued  in  the  court  of  King's  Bench,  amended  the  postea,  and  after- 
wards amended  the  judgment  roll  in  this  court  by  the  amended  postea, 

a)  Or  to  his  fees,  since  the  1st  of  March,  1843,  by  stat.  5  &  0  Vict.  c.  98. 
6)  Richard**  v.  MellUh,  3  Bingh.  334,  11  J.  B.  Moore,  104. 
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although  judgment  of  reversal  bad  been  pronounced  in  the  King's  Bench. 
It  is  said  that  there  are  two  other  pleas  of  performance  on  the  record. 
The  plea  demurred  was  not  intended  as  a  plea  of  performance,  nor  was 
it  so  argued.  The  judgment  proceeded,  on  the  ground  of  duplicity. 
[Maule,  J.  The  ground  upon  which  the  judgment  proceeded,  was,  that 
after  stating  a  render  under  Mr.  J.  Coleridge's  order,  the  plea  went  on  to 
state  facts'  which  either  rendered  the  plea  double  or  even  impertinent. 
The  court  did  not  mean  to  state  that  the  parties  considered  it  as  a  plea 
of  performance.  Wilde,  C.  J.  Those  who  say  that  this  was  not  a  ren- 
der, will  have  great  difficulty  in  showing  what  the  defendant  could  have 
done.]  By  the  act  of  the  plaintiff  in  issuing  the  ca.  sa.f  and  the  legal 
consequences  resulting  from  that  act,  the  sureties  are  discharged.  It  was 
not  possible  for  the  defendant  to  perform  his  obligation  in  any  other  way 
than  he  did  here.  [Wilde,  C.  J.  Suppose  Hales  had  been  in  the  sheriff's 
custody  at  the  suit  of  a  third  party ;  in  that  case,  he  could  only  have  been 
rendered  in  the  plaintiff's  action  by  being  brought  up  by  habeas  carpus. 
•4231  W03*  'difference  can  it  make,  that  he  was  in  the  sheriff's  cus- 
tody by  the  act  of  the  plaintiff  himself  ?  The  order  of  Coleridge, 
J.,  was  immaterial,  but  I  think  the  commitment  by  Patteson,  J.,  was  a 
strict  technical  performance  of  the  condition  of  the  bond.]  It  was  the 
,  only  course  the  plaintiff  had  left  open. 

Wilde,  C.  J.  It  is  extremely  important,  in  cases  of  this  sort,  that  the 
court  should  not,  with  the  view  of  relieving  from  a  difficulty  in  a  par- 
ticular case,  depart  from  the  general  rules  which  they  have  laid  down  for 
the  guidance  of  their  discretion.  One  question  here  is,  whether  the  pro- 
posed plea  can  be  allowed  consistently  with  the  new  rules, — whether  it 
raises  the  same  defence  as  other  pleas  already  on  the  record.  The  new 
rules  have  been  framed  with  great  care ;  but,  like  all  human  provisions, 
they  cannot  meet  every  case  to  which  the  complicated  and  multitudinous 
affairs  of  mankind  give  rise ;  and  therefore  the  courts  have,  on  various  oc- 
casions, been  called  upon  to  explain,  and  sometimes  to  relax  them.  It  is 
true  that  the  plea  now  sought  to  be  pleaded  contains  the  same  facts  that 
appear  upon  one  of  those  already  on  the  record.  But  it  does  not  appear 
to  me  that  they  are  intended  to  set  up  the  same  defence.  The  court  may 
be  of  opinion  that  the  new  plea  alleges  sufficient  excuse  for  the  non-per- 
formance by  the  defendant  of  the  condition  of  the  bond ;  or  they  may  think 
it  equivalent  to  a  plea  of  performance.  If  an  obligee  prevents  the  per- 
formance of  the  condition  of  the  bond,  it  is,  as  against  him,  equivalent  to 
performance.  Within  that  rule,  the  defendant  may,  perhaps,  show  that 
the  plaintiff,  by  the  course  he  has  pursued,  has  dispensed  with  the  literal 
performance  of  the  condition  of  the  bond.  I  am  of  opinion  that  that  does 
amount  to  a  distinct  defence,  and  that  in  allowing  it  we  shall  not  violate 
*4241  new  ru^es#    I*  would  be  irregular  now  to  speculate  upon  the 

effect  of  the  plea :  it  is  enough  to  say  that  I  think  the  defendant 
ought  to  be  permitted  to  offer  the  proposed  defence.    It  is  said  that  it  is 
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not  consistent  with  the  practice  of  the  court  to  allow  amendments  in  the 
pleadings  after  a  judgment  on  demurrer.  Each  case,  however,  must  very 
much  depend  upon  its  own  peculiar  circumstances.  Here,  the  judgment 
appears  to  have  been  pronounced  at  a  time  when  the  defendant's  counsel 
were  absent;  and,  consequently,  he  had  no  opportunity  of  asking  for  this 
indulgence  at  that  period.  Taking  that  into  consideration,  and  consider* 
ing  also  that  the  statute,  under  which  the  question  arises,  was  prepared  by 
persons  not  very  conversant  with  the  practice  of  courts  of  law,  and  the 
peculiar  nature  of  the  action,  I  think  we  shall  be  justified  in  treating  it  as 
a  case  excepted  from  the  general  rule,  and  that  justice  requires  that  the 
defendant  should  have  the  relief  he  seeks,  on  payment  of  costs  within  a 
week  after  taxation. 

The  rest  of  the  court  concurring,  Rule  absolute  accordingly. 


•GAMBLE  v.  KURTZ.   July  6.  [*425 

Where  letters-patent  were  granted  for  improvements  in  apparatus  for  the  manufacture  of 
certain  chemical  substances,  and  the  jury  found  that  the  apparatus  was  not  new,  but  that 
the  patentee's  mode  of  connecting  the  parts  of  that  apparatus  was  new,  the  court  directed 
the  verdict  to  be  entered  for  the  defendant  upon  an  issue  taken  upon  the  novelty  of  the 
invention. 

Case,  for  an  alleged  infringement  by  the  defendant  of  a  patent  granted 
to  the  plaintiff  on  the  11th  of  March,  1839,  for  "Improvements  in  appa- 
ratus for  the  manufacture  of  sulphate  of  soda,  muriatic  acid,  chlorine,  and 
chlorides." 

Pleas — first,  not  guilty — secondly,  that  the  plaintiff  was  not  the  true 
and  first  inventor — thirdly,  that  the  alleged  invention  was  not  new — 
fourthly,  that  the  alleged  invention  was  not  properly  described  in  the 
specification — fifthly,  that  the  manufacture  was  not  the  subject  of  a  patent 
— sixthly,  that  a  material  part  of  the  alleged  invention  was  not  an  im- 
provement. 

The  cause  was  tried  before  Coltman,  J.,  at  the  sittings  at  Westminster, 
after  last  Hilary  Term. 

It  appeared  that  the  apparatus  formerly  in  common  use  for  the  making 
of  sulphate  of  soda,  was,  a  brick  reverberatory  furnace,  consisting  of  but 
one  chamber,  with  a  fire  at  one  end,  which,  striking  against  the  roof  of 
the  chamber,  was  reflected  down  to  the  floor ;  the  gas  and  smoke  passing 
out  at  the  other  end.  There  being  two  different  stages  in  the  manufacture 
of  the  article— the  decomposing  of  the  raw  material,  salt,  and  the  roasting 
or  finishing — each  requiring  a  different  degree  of  temperature,  inconve- 
nience and  delay  resulted  from  the  whole  process  being  carried  on  in  the 
same  furnace. 

Prior  to  the  date  of  the  plaintiff's  patent,  viz.  on  the  13th  of  October, 
1836,  one  Lutwyche  obtained  a  patent  for  "  Improvements  in  the  con- 
struction of  apparatus  used  in  the  decomposition  of  common  salt,  and  in 
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*4261  tne  mo(k  or  method  of  working  or  using  the  same."  By  *his 
specification,  Lutwyche  stated,  amongst  other  things,  as  follows 
— «  These  improvements  are  designed  to  prevent  the  muriatic  acid  gas 
from  escaping  into  the  atmosphere  during  the  decomposition  of  the  salt : 
which  is  effected  by  condensing  such  gas  in  suitable  apparatus.  It  is 
also  intended  to  carry  on  the  process  or  manufacture  in  a  more  advan- 
tageous manner  than  it  can  be  done  by  the  apparatus  now  in  common  use, 
at  the  same  time  saving  a  large  portion  of  the  gas  so  condensed,  in  the 
form  of  muriatic  acid.  The  apparatus  usually  employed  for  the  decom- 
position of  common  salt  with  sulphuric  acid,  consists  either  of  iron  cylin- 
drical retorts,  or  of  open  furnaces  composed  of  brickwork.  When  the 
former  is  used,  the  heat  is  applied  externally  by  a  fire  under  the  bottom 
of  the  iron  retort ;  and  the  object  to  be  gained  in  this  mode,  beyond  the 
making  of  the  sulphate  of  soda,  is,  to  collect  the  muriatic  acid,  which  is 
effected  by  receiving  the  gas  evolved  during  the  operation  into  double- 
necked  jars  or  carboys,  connected  together  at  their  upper  parts,  and  to 
the  retort,  by  earthenware  pipes,  with  proper  luted  joints.  But,  where 
the  latter  mode  is  used,  the  principal  object  is,  to  obtain  the  salt  cake  or 
sulphate  of  soda  of  a  better  quality,  and  in  a  more  perfect  state,  than 
when  made  in  close  iron  vessels ;  by  which  process  the  fire  and  flame  are 
allowed  to  play  directly  upon  the  materials  under  operation,  and  the  gas  is 
allowed  to  escape  up  the  chimney  into  the  atmosphere.  Imperfect  de- 
composition of  the  salt,  impurity  of  the  acid,  and  difficulty  of  condensation, 
attend  the  first  of  these  methods :  and,  by  the  second  process  of  operation, 
viz.  decomposing  in  the  open  or  reverberatory  furnace,  the  immense 
volumes  of  muriatic  acid  gas  and  other  deleterious  vapours,  which  are 
disengaged  or  discharged  into  the  atmosphere,  become  a  public  nuisance. 
*4271  "  ^e  imProve(l  construction  of  the  apparatus  for  the  •decom- 
position of  common  salt,  and  the  condensation  of  the  muriatic 
gas,  consists,  first,  in  a  novel  and  peculiar  construction  of  closed  oven,  or 
decomposing  chamber,  with  its  fire-places  and  flues  composed  chiefly  of 
bricks  and  mortar.  Within  this  oven,  or  decomposing  chamber,  there  are 
two  beds  of  floors,  one  about  six  inches  lower  than  the  other,  and  over 
them  is  formed  an  arch  of  fire-bricks,  or  of  fire-tiles,  placed  obliquely, 
which  arch  separates  the  oven  or  chamber  from  the  fire,  and  prevents  the 
flame  and  smoke  coming  into  contact  with  the  materials  under  operation, 
but  admits  of  sufficient  heat  for  the  purpose  of  decomposition.  By  this 
arrangement,  the  muriatic  acid  gas  evolved  from  the  salt  and  sulphuric 
acid  is  separated  from  the  smoke  and  gaseous  products  arising  from  the 
combustion  of  the  fuel,  and  consequently  is  the  more  easily  condensed." 

After  particularly  describing  the  apparatus  and  the  process,  by  refer- 
ences to  the  drawings  annexed  to  the  specification,  the  patentee  con- 
cludes:— "Having  thus  described  the  nature  of  my  invention,  and  the 
manner  of  carrying  the  same  into  effect,  I  would  remark  that  I  do  not 
confine  myself  to  the  exact  form  and  dimensions  of  the  decomposing  fur- 
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nace  shown  in  the  drawing,  or  in  the  construction  of  the  arches,  &c.  But 
I  claim  as  my  invention,  the  improved  construction  of  decomposing  fur- 
nace, with  the  mode  of  applying  the  fire  through  a  medium  of  fire-bricks, 
fire-tiles,  or  other  fit  and  proper  materials,  in  the  manner  as  before  de- 
scribed ;  thus  separating  the  muriatic  acid  gas  from  the  smoke  and  gaseous 
products  arising  from  the  combustion  of  the  fuel,"  &c. 

The  plaintiff's  specification,  which  was  put  in,  began  with  the  following 
statement : — "  Instead  of  the  brick  furnaces  hitherto  employed  for  the  de- 
composition of  common  salt,  and  for  its  conversion  into  sulphate  of  soda, 
I  have  found  that  iron  retorts,  constantly  'maintained  at  an  eleva-  r«428 
ted  temperature,  may  be  advantageously  substituted  for  that  pur- 
pose, and  the  muriatic  acid  disengaged  therefrom,  effectually  condensed 
by  the  receivers  hereafter  to  be  described."  The  specification  then  pro- 
ceeded to  describe  the  drawings  annexed.  The  material  parts  of  the 
descriptions  were  as  follow: — "Fig.  1  exhibits  an  elevation,  and  partly 
a  section  of  three  furnaces  or  retorts  of  cast  iron.  A.,  No.  1,  is  a  section 
of  a  furnace  set  in  brickwork.  On  the  bottoms  of  A.,  Nos.  1,  and  2,  are 
laid  flat  iron  plates,  about  an  inch  thick  and  five  feet  square,  to  protect 
the  bottoms  from  the  sudden  changes  of  temperature  caused  by  the  intro- 
duction of  the  sulphuric  acid.  A.,  No.  2,  is  an  elevation  of  a  similar  fur- 
nace without  its  brickwork.  The  furnaces  A.  A.  may  be  named  the 
decomposing  furnaces,  and  B.  the  roasting  or  finishing  furnace.  Common 
salt  is  thrown  on  the  bed  of  the  furnaces  A.  A.,  through  the  doors  C.  C. 
The  bottoms  of  the  doors  are  elevated  six  inches  above  the  bottoms  of 
the  furnaces,  to  guard  against  the  flowing  over  of  sulphuric  acid.  Each 
door  has  a  sliding  shutter,  with  an  aperture  at  its  lowest  part,  to  permit 
the  constant  stirring  of  the  materials.  As  soon  as  the  furnaces  and  the 
salt  contained  therein  are  raised  to  a  heat  of  290°  to  300°  Fahrenheit,  the 
proper  proportion  of  sulphuric  acid  is  added  through  pipe  D.  I  prefer 
acid  of  1.750  specific  gravity.  On  the  first  addition  of  the  acid,  the  work- 
man commences  with  his  rake,  and  keeps  constantly  stirring  the  materials  * 
till  they  become  solid.  At  this  stage,  the  sulphate  of  soda  is  collected  in 
front  of  the  door,  and  pushed  forward  into  the  roaster  B.  through  the  in- 
clined plane  door  E.  A  second  workman  spreads  the  sulphate  over  the 
bottom  of  the  roaster,  and  continues  working  it  till  all  the  gas  is  expelled, 
when  it  is  drawn  from  the  furnace  into  iron  wheel-barrows,  through  the 
door  F.  It  will  be  necessary  to  maintain  the  roaster  B.  at  a  heat  uni- 
formly 'approaching  redness.  As  the  above  operation  proceeds,  r*429 
the  muriatic  gas  expelled  from  the  salt,  passes  from  each  furnace,  L 
through  their  respective  branch  pipes  G.  G.  G.,  into  the  main  pipe  H., 
and  from  H.  it  passes  through  pipe  K.  into  first  receiver.  Fig.  2  is  a 
plan  of  the  three  furnaces,  showing  the  branch  pipes  that  attach  them  to 
the  main  pipe,  and  the  connection  of  the  main  pipe  with  first  receiver." 

The  specification  then  proceeded : — 

« I  do  not  claim  the  exclusive  use  of  iron  retorts ;  but  I  do  claim  as  my 
vol.  in.  34  Z 
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invention,  iron  retorts  worked  in  connection  with  each  other  as  above 
described,  ancTalso  iron  retorts  constantly  worked  through  a  door  open,  or 
partly  open,  while  the  process  is  going  forward,  the  draft  of  the  chimney 
drawing  in  a  portion  of  the  external  air,  with  the  muriatic  acid,  into  the 
receivers :  neither  do  I  claim  the  exclusive  use  of  receivers  filled  with  glass 
or  pebbles ;  but  I  claim  the  use  of  receivers  so  arranged  that  the  acid  can 
pass  from  one  to  the  other,  or  can  be  cut  ofT  at  pleasure,  when  strong  acid 
is  required.  I  do  not  claim  earthen  stills  as  my  invention ;  but  I  do  claim, 
for  my  exclusive  use,  earthen  stills  with  leaden  heads,  encased  in  iron, 
heated  by  the  circulation  of  hot  water,  saline  solutions,  or  by  steam.  F 
further  claim  my  mode  of  changing  the  lime  receivers,  by  which  lime, 
already  in  part  saturated  with  chlorine,  is  exposed  to  the  strongest  gas, 
and  the  remnant  of  the  gas  is  exposed  to  a  surface  of  fresh  lime.  It  will 
thus  be  perceived,  that  the  receivers  will  be  discharged  alternately,  and 
that  the  receiver  which  is  stronger  during  one  process,  will  be  the  weaker 
during  the  next." 

On  the  12th  of  December,  1844,  the  plaintiff,  by  leave  of  the  attorney- 
general,  entered  the  following  disclaimer,  pursuant  to  the  statute  5  &  6 
W.4,  c.83,  s.  1:— 

"I,  the  said  J.  C.  Gamble,  do  hereby  declare,  that,  in  compliance  with 
•4301  ^e  Prov*so  contained  in  the  said  *letters-patent,  I  duly  enrolled  a 
specification  of  my  said  invention,  in  the  proper  office  belonging 
to  the  high  court  of  Chancery,  part  of  which  said  specification  is  in  the 
words  following,  that  is  to  say — «I  do  not  claim  the  exclusive  use  of  iron 
retorts ;  but  I  do  claim  as  my  invention  iron  retorts  worked  in  connection 
with  each  other  as  above  described,  and  also  iron  retorts  constantly  worked 
through  a  door  open,  or  partly  open,  while  the  process  is  going  forward,  the 
draft  of  the  chimney  drawing  in  a  portion  of  the  external  air,  with  the  mu- 
riatic acid,  into  the  receiver.  And  I  do  hereby  further  declare,  that,  although 
I  did  not  intend  the  words  underlined  [in  italic]  in  the  preceding  para- 
graph to  extend  to  any  other  retorts  than  the  iron  retorts  described  and 
shown  in  my  specification,  viz.  iron  retorts  worked  in  connection  with  each 
other,  in  which  the  process  is  commenced  in  one  retort,  and  finished  in 
another  retort ;  yet  I  have  been  informed  by  my  legal  advisers  that  the 
above-mentioned  words  have  a  doubtful,  meaning,  and  may  be  construed 
to  extend  to  any  iron  retorts;  for  which  reason,  I  am  desirous  to  disclaim 
in  my  said  specification  the  words  in  the  claim  thereof  above  referred  to. 
And,  for  the  reason  aforesaid,  I,  the  said  J.  C.  Gamble,  do  hereby  disclaim 
and  omit  in  the  claiming  part  of  my  said  specification,  the  words  *and  also 
iron  retorts  constantly  worked  through  a  door  open,  or  partly  open,  while 
the  process  is  going  forward,  the  draft  of  the  chimney  drawing  in  a  portion 
of  the  external  air,  with  the  muriatic  acid,  into  the  receivers?  which  words 
are  underlined  in  the  extract  from  my  said  specification  hereinbefore 
referred  to." 

It  appeared  that  the  defendant  had  used,  in  the  manufacture  of  sulphate 
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of  soda,  two  chambers,  the  one,  composed  of  brick,  for  the  decomposing, 
and  the  other,  of  iron,  for  the  roasting  or  finishing  process ;  the  two  being 
connected  in  a  way  similar  to  that  described  in  the  'plaintiff's  r^qi 
specification,  and  each  chamber  being  heated  by  a  separate  fur- 
nace.  Evidence  was  also  given  on  the  part  of  the  plaintiff,  that  the  use 
of  two  chambers  connected  in  the  manner  before  described,  and  heated 
with  separate  furnaces,  was  unknown  before  the  date  of  his  patent. 

On  the  part  of  the  defendant,  two  witnesses  stated  that  they  had  seen 
the  manufacture  of  sulphuric  acid  carried  on, — the  one  at  Berwick-upon- 
Tweed,  the  other  at  Manchester, — by  means  of  two  separate  chambers 
connected  together  by  a  spout  about  twelve  feet  long,  through  which  the 
salt,  when  partially  decomposed,  was  passed  from  the  decomposing  to  the 
finishing  chamber:  and  it  was  insisted,  that,  the  exclusive  use  of  iron 
retorts  being  disclaimed  by  the  plaintiff,  and  confessedly  old,  and  the  use 
of  brick  not  being  claimed,  the  defendant  had  been  guilty  of  no  infringe- 
ment of  the  plaintiff's  alleged  invention,  even  if  it  were  new.  The  learned 
judge  told  the  jury  that  they  must  find  for  the  plaintiff,  if  they  should  be 
satisfied  that  the  apparatus  and  process  used  by  the  defendant  were  a  mere 
colorable  variation  from  those  described  by  the  plaintiff's  specification ; 
subject  to  the  question  of  novelty. 

The  jury  found  for  the  plaintiff  on  the  first,  fourth,  fifth,  and  sixth  issues; 
and,  as  to  the  issues  joined  on  the  second  and  third  pleas,  they  found 
"that  the  alleged  invention  of  the  use  of  two  chambers,  with  separate  fur- 
naces, was  not  new,  but  that  the  plaintiffs  mode  of  connecting  them  was 
new.,,  Leave  was  reserved  to  either  party  to  move  to  enter  the  verdict 
for  him  on  this  special  finding;  and  also  to  the  defendant  to  move  to  enter 
a  nonsuit,  or  a  verdict  for  him  on  the  first  issue  also,  if  the  court  should 
be  of  opinion  that  the  use  of  two  chambers,  the  one  of  iron,  the  other  of 
brick,  could  not  be  an  infringement  of  the  plaintiff's  patent  right. 

*Channell,  Serjt.,  accordingly,  in  Easter  term  last,  obtained  a  r»4qo 
rule  nisi  to  enter  a  verdict  for  the  plaintiff  on  the  second  and  third  L 
issues. 

Talfourd,  Serjt.,  also  obtained  a  rule  nisi  to  enter  the  verdict  for  the 
defendant  on  the  first,  second,  third,  and  sixth  issues,  or  for  a  nonsuit,  or 
a  new  trial  on  the  ground  that  the  finding  of  the  jury  was  not  warranted 
by  the  evidence. 

Talfourd,  Serjt.,  (with  whom  was  Webster,)  on  a  subsequent  day  in  the 
same  term,  showed  cause  against  the  plaintiff's  rule,  and  was  heard  in 
support  of  the  cross-rule. 

Channell,  Serjt.,  (with  whom  was  Cowling,)  was  heard  on  the  other 

side-  Cur.  adv.  vult. 

Coltman,  J.,  (in  the  absence  of  Tikdal,  C.  J.,)  now  delivered  the  judg- 
ment of  the  court. 
This  was  an  action  on  the  case  for  infringing  the  plaintiff's  patent  granted 
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for  « Improvements  in  apparatus  for  the  manufacture  of  sulphate  of  soda, 
muriatic  acid,  chlorine,  and  chlorides." 

The  defendant  pleaded  not  guilty ;  that  the  plaintiff  was  not  the  inven- 
tor; that  the  alleged  invention  was  not  new;  and  several  other  pleas,  which 
it  is  not  necessary  to  mention. 

At  the  trial,  before  me,  it  was  proved  by  the  plaintiff,  that  the  apparatus 
commonly  used  for  making  sulphate  of  soda,  was,  a  brick  reverberator)' 
furnace,  consisting  of  a  single  chamber,  with  a  fire  at  one  end  of  it.  The 
fire  struck  against  the  roof  of  the  chamber,  and  was  reflected  down  to  the 
floor ;  and  the  smoke  and  gas  passed  out  at  the  other  end  of  the  chamber. 

*4331  Tliere  *was  also  a  Patent  called  Lutwyche's  patent,  which  was 
J  also  a  single  chamber,  one  part  of  the  floor  of  which  was  higher 
than  the  other.  The  whole  was  heated  by  the  same  furnace ;  and,  when 
the  materials  had  been  decomposed  on  the  lower  part  of  the  chamber,  they 
were  removed  to  the  raised  part,  where  the  heat  near  the  fire  was  greater 
than  at  the  other  end  of  the  chamber,  and  there  dried  or  roasted. 

The  plaintiff,  in  his  specification,  stated :  « Instead  of  the  brick  fur- 
naces hitherto  employed  for  the  decomposition  of  common  salt,  and  for  its 
conversion  into  sulphate  of  soda,  I  have  found  that  iron  retorts,  constantly 
maintained  at  an  elevated  temperature,  may  be  advantageously  substituted 
for  that  purpose,  and  the  muriatic  acid  disengaged  therefrom  effectually 
condensed  by  the  receivers  hereafter  described."  He  then,  by  words  and 
drawings,  described  his  apparatus  as  consisting  of  two  iron  retorts,  each 
having  a  separate  furnace,  one  for  decomposing  the  salt,  and  the  other  for 
roasting  or  finishing  the  sulphate  of  soda;  and  the  materials,  when 
decomposed,  were  to  be  pushed  from  one  retort  into  the  other  along  an 
inclined  plane  by  which  they  were  connected  together.  The  specification 
then  proceeded  thus : — «  As  the  above  operation  proceeds,  the  muriatic  gas 
expelled  from  the  salt,  passes  from  each  furnace,  through  their  respective 
branch  pipes,  into  the  main  pipe,  and  from  that  pipe,  through  another,  into 
the  first  receiver."  This  part  of  the  apparatus  was  also  explained  by 
drawings.  At  the  end  of  the  explanation,  the  plaintiff  thus  described  his 
claim : — <<  I  do  not  claim  the  exclusive  use  of  iron  retorts,  but  I  do  claim, 
as  my  invention,  iron  retorts  worked  in  connection  with  each  other,  as 
above  described :  neither  do  I  claim  the  exclusive  use  of  receivers  filled 
with  glass  or  pebbles ;  but  I  claim  the  use  of  receivers  so  arranged  that 
•4341  *ac*d  can  pass  from  one  to  the  other,  or  can  be  cut  off  at 
pleasure,  when  strong  acid  is  required." 

The  defendant  had  used,  for  making  sulphate  of  soda,  two  chambers, 
one  of  iron,  and  one  of  brick,  connected  by  an  opening  through  which  the 
materials,  when  decomposed  in  one,  could  be  pushed  into  the  other,  for 
roasting  or  finishing ;  each  chamber  being  heated  by  a  separate  furnace. 

For  the  plaintiff,  a  good  deal  of  evidence  was  given  to  show,  that,  until 
his  patent  was  obtained,  the  use  of  two  chambers  with  separate  furnaces 
had  not  been  known :  but  the  defendant  proved  that  a  person  at  Berwick 
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had  previously  used  them,  connected  by  a  spout  ten  or  twelve  feet  long, 
through  which  the  materials,  when  partially  decomposed,  ran  from  one  to 
the  other,  in  which  the  soda  was  roasted  or  finished  ;  and  a  similar  process 
-was  proved  to  have  been  carried  on  by  a  manufacturer  at  Manchester  in  a 
similar  way. 

The  jury  found  for  the  plaintiff  on  the  issue  of  not  guilty ;  and,  as  to 
the  issues  joined  on  the  second  and  third  pleas,  they  found  "that  the 
alleged  invention  of  the  use  of  two  chambers  with  separate  furnaces  was 
not  new,  but  that  the  plaintiff's  mode  of  connecting  (hem,  was  new. 

Each  party  had  leave  to  move  to  have  the  verdict  entered  in  his  favour 
on  this  special  finding ;  and  the  defendant  had  leave  to  move  to  have  the 
verdict  entered  in  his  favour  on  the  first  issue  also,  if  the  use  of  two  cham- 
bers, one  of  iron,  and  the  other  of  brick,  could  not  be  an  infringement  of 
the  plaintiff's  patent  right ;  and,  in  Easter  term,  cross  rules  were  accord- 
ingly granted. 

The  latter  question  was  very  little  argued  ;  and  we  are  clearly  of  opinion 
that  the  verdict  for  the  plaintiff  on  the  issues  of  not  guilty  must  stand  ; 
for,  the  essence  of  the  plaintiff's  improvement  in  making  sulphate  of  soda 
was,  the  use  of  two  chambers  with  separate  furnaces  *for  the  two  r*435 
stages  of  the  process  ;  so  that  both  could  be  kept  in  action  at  the  L 
same  time,  at  the  different  temperature  required  for  each  stage :  and  that 
principle  is  equally  acted  upon,  and  the  same  advantage  gained,  whether 
both  chambers  are  of  iron,  or  one  is  of  iron  and  one  of  brick.  The  mate- 
rial of  which  the  chambers  are  composed,  not  being  of  the  essence  of  the 
invention  claimed,  the  patent  right  might  be  invaded,  although  the  cham- 
bers used  by  the  defendant  were  not  of  the  material  mentioned  in  the 
plaintiff's  specification. 

The  other  question  depends  upon  what  is  the  true  nature  of  the  plain- 
tiff's claim  as  an  inventor.  If  he  claimed  the  use  of  two  chambers,  with 
separate  furnaces,  as  part  of  his  invention,  the  jury  have  said  that  it  was 
not  new,  and  the  verdict  should  be  entered  for  the  defendant ;  otherwise, 
for  the  plaintiff.  It  seems  to  us  that  no  reasonable  doubt  can  be  enter- 
tained as  to  the  claim  made  by  the  plaintiff.  After  describing  by  words 
and  drawings  the  apparatus  which  he  used,  he  claimed  as  his  invention 
«  iron  retorts  worked  in  connection  with  each  otiier,  as  above  described." 
It  was  contended,  on  behalf  of  the  plaintiff,  that  the  meaning  was,  that  he 
claimed  the  use  of  two  retorts  worked  in  connection  with  the  whole  of  the 
apparatus  for  condensing  the  muriatic  acid  gas.  But  the  words  of  the  spe- 
cification are  « in  connection  with  each  other,"  not  in  connection  with  the 
condensing  apparatus :  and  he  afterwards  goes  on  to  claim,  as  his,  the  par- 
ticular arrangement  of  receivers  which  he  had  previously  described. 

We  can  give  no  other  meaning  to  this  than  that  the  plaintiff  claimed, 
as  part  of  his  invention,  the  use  of  two  chambers  with  separate  furnaces, 
worked  in  connection  with  each  other,  so  that  the  materials  might  be  decom- 
posed in  one,  and  then  removed  to,  and  roasted  or  finished  in,  the  other ; 

z2 


Digitized  by  LiOOQle 


436  Gamble  v.  Kurtz.  T.  V.  1846. 

M^ti  1  anc^  *^a*  ^e  P^n^^ understood  such  to  be  'the  nature  of  his  claim, 
appears  clearly  from  the  disclaimer  he  has  entered  in  this  case ;  in 
which,  after  disclaiming  certain  words  in  his  description  of  his  claim,  he 
says :  "  I  further  declare,  that,  though  I  did  not  intend  the  words  to  extend 
to  any  other  retorts  than  the  iron  retorts  described  in  my  specification,  viz. 
iron  retorts  worked  in  connection  with  each  other,  in  which  the  process  is 
commenced  in  one  retort  and  finished  in  another ;  yet  I  have  been  informed 
the  words  may  be  construed  to  extend  to  any  iron  retorts ;  for  which  rea- 
son I  am  desirous  to  disclaim."  And  this  was  the  nature  of  the  claim 
which  the  plaintiff  endeavoured  at  the  trial  to  establish  by  evidence. 

The  jury  having  found  that  the  evidence  did  not  establish  it,  the  verdict 
on  that  special  finding  must  be  entered  for  the  defendant. 

Rule  accordingly. 
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CASES 

ARGUED  AND  DETERMINED 

UPON  WRIT  OP  ERROR 

IN  THE 

EXCHEQUER  CHAMBER, 

AND  IK  THC 

HOUSE  OF  LORDS. 

IN 

Srtottg  Vacation, 

IN  THE  NINTH  AND  TENTH  YEARS  OF  THE  REIGN  OF  VICTORIA. 


CLIFT  and  Another  v.  ELIZA  SCHWABE,  Administratrix,  with  the 
Will  annexed,  of  LOUIS  SCHWABE,  deceased.  June  16. 

A.  effected  a  i>olicy  on  his  own  life,  subject,  amongst  others,  to  the  following  conditions — 
that  the  policy  should  become  void,  if  the  assured  should  die  on  the  high  seas,  or  should 
go  beyond  the  limits  of  Europe,  or  enter  the  military  or  naval  service,  except  with  the 
permission  of  tho  assurers— and  that  "every  policy  effected  by  a  person  on  his  or  her  own 
life  should  be  void,  if  such  person  should  commit  suicide,  or  die  by  duelling  or  the  hand* 
of  justice." 

A.  died  in  consequence  of  having  voluntarily,  and  for  the  purpose  of  killing  himself,  taken 
sulphuric  acid,  but  under  circumstances  tending  to  9how  that  he  was  at  tho  timo  of  un- 
sound mind. 

In  an  action  by  the  administratrix  of  A.  upon  the  policy,  the  defendants  pleaded  that  A.  did 
commit  suiade,  whereby  the  policy  became  void;  and  at  the  trial  the  judge  directed  the 
jury,  "that,  in  order  to  find  the  i9»ue  for  the  defendants,  it  was  necessary  that  they,  the 
jury,  should  be  satisfied  that  A.  died  by  his  own  voluntary  act,  being  then  able  to  distinguish 
betuxen  right  and  wrong,  ami  to  appreciate  the  nature  and  quality  of  the  act  that  he  was  dmvg, 
so  as  to  be  a  responsible  moral  agent;  that  the  burden  of  proof,  as  to  his  dying  by  his  own 
voluntary  act,  was  on  the  defendants;  but,  that  being  established,  the  jury  must  assume 
that  he  was  of  sane  mind,  and  a  responsible  moral  agent,  unless  the  contrary  should 
appear  in  evidence." 

Held,  upon  a  bill  of  exceptions,  that  this  direction  was  erroneous;  for,  that  the  terms  of  the 
*  condition  included  all  acts  of  voluntary  self-destruction,  and,  therefore,  that,  if  A.  volun- 
tarily killed  himself,  it  was  immaterial  whether  he  was  or  was  not  at  the  time  a  respon- 
sible moral  agent — dusentientibus  Pollock,  C.  B.,  and  Wighttnan,  J. 

Assumpsit,  upon  a  policy  of  assurance.  The  first  count  of  the  declara- 
tion stated  that,  theretofore,  and  in  the  lifetime  of  the  said  Louis  Schwabe, 
and  also  in  *the  lifetime  of  one  Henry  Barrett,  since  also  deceased,  r»438 
to  wit,  on  the  4th  of  July,  1836,  by  a  certain  memorandum  in 
writing  called  a  policy  of  insurance,  then  made  and  subscribed  by  the 
defendants  below  and  the  said  Henry  Barrett — after  reciting  that  the  said 
Louis  Schwabe  was  desirous  of  effecting  an  assurance  with  the  Argus 
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Assurance  Company,  in  the  sum  of  999/.,  upon  his  own  life,  and  had 
signed  and  caused  to  be  delivered  into  the  office  of  the  said  company,  a 
declaration  or  statement  in  writing,  bearing  date  the  25th  of  June,  1836, 
declaring  that  the  age  of  the  said  Louis  Schwabe  did  not  exceed  thirty- 
eight  years,  that  he  had  been  vaccinated,  that  he  had  not  had  the  gout, 
that  he  had  not  been  afflicted  with  asthma,  fits,  convulsions,  spitting  of 
blood,  or  rupture,  and  that  he  was  not  afflicted  with  any  disorder  which 
tended  to  the  shortening  of  life,  and  that  the  assured  agreed  that  such 
declaration  or  statement  should  be  the  basis  of  the  contract  between  him 
and  the  said  company ;  and  further  reciting  that  the  said  Louis  Schwabe 
had  paid  to  the  said  company  17/.  2s.  6d.f  as  a  premium  for  the  assurance 
of  the  said  sum  of  999/.  for  twelve  calendar  months,  commencing  that 
day,  to  wit,  the  said  4th  of  July,  1836,  being  the  day  on  which  the  said 
policy  of  assurance  bore  date,  and  terminating  the  3d  of  July,  1837,  both 
inclusive,  the  receipt  whereof  was  thereby  acknowledged — it  was  witnessed, 
that  the  three  directors  of  the  said  company  whose  names  were  thereunto 
♦4391    subscribed,  to  wit,  the  defendants  below  and  *the  said  Henry 

Barrett,  who  then  were  directors  of  the  said  company,  and  whose 
names  then  were  subscribed  to  the  said  policy  of  assurance,  did  thereby 
agree,  that,  in  case  the  said  Louis  Schwabe  should  die  at  any  time  within 
the  term  of  twelve  calendar  months,  commencing  on  the  said  4th  of  July, 
1836,  and  terminating  on  the  3d  of  July,  1837,  both  inclusive;  or,  if  the 
said  Louis  Schwabe  or  his  assigns  should,  in  the  event  of  his  living  be- 
yond the  said  term  of  twelve  calendar  months,  pay  or  cause  to  be  paid  to 
the  said  company  on  or  before  the  4th  of  July  in  each  and  every  subse- 
quent year  during  the  life  of  the  said  Louis  Schwabe,  the  following  pre- 
miums, that  is  to  say,  &c,  the  funds  or  property  of  the  said  company 
should,  according  to  the  provisions  of  the  deed  of  settlement  of  the  said 
company,  be  subject  and  liable  to  pay  and  satisfy,  within  three  calendar 
months  after  satisfactory  proof  should  have  been  received  at  the  office  of 
the  said  company,  of  the  death  of  the  said  Louis  Schwabe,  unto  his 
executors,  administrators,  or  assigns,  999/. ;  provided  always,  that,  if  any 
tiling  averred  by  the  said  Louis  Schwabe  in  the  declaration  thereinbefore 
mentioned  to  have  been  made  by  him,  was  untrue,  that  policy  should 
be  null  and  void,  and  all  premiums  and  other  moneys  paid  in  respect 
thereof,  should  be  forfeited  to  the  said  company :  provided  also  that  that 
policy,  and  the  assurance  thereby  effected,  were  and  should  be  subject  to 
the  several  conditions  and  regulations  thereupon  endorsed,  so  far  as  the 
same  were  or  should  be  applicable,  in  the  same  manner  as  if  the  same 
respectively  were  repeated  and  incorporated  in  that  policy :  Averment, 
that,  at  the  time  of  the  making  and  subscribing  of  the  said  policy  as 
aforesaid,  there  were  endorsed  thereon  the  conditions  and  regulations 
following,  that  is  to  say — First :  No  policy  shall  be  considered  in  force 
♦4401    beyond  twenty-one  days  after  the  expiration  of  the  year,  unless 

the  premium  then  due  shall  have  been  paid  *at  the  office  of  the  corn- 
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pany,  or  to  some  one  of  the  agents  of  the  company ;  but,  should  proof  be 
given  to  the  satisfaction  of  the  board  of  directors,  that  the  party  or  parties 
whose  life  or  lives  hath  or  have  been  assured,  continue  in  good  health, 
the  policy  may  be  revived  at  any  period  within  six  calendar  months,  on 
payment  of  a  fine  to  be  fixed  by  the  board  of  directors,  not  exceeding 
10*.  per  cent,  on  the  sum  assured,  or  at  any  time  within  twelve  calendar 
months,  on  the  payment  of  such  fine  as  the  board  of  directors  may  think 
reasonable — Second:  Policies  will  become  void,  if  the  parties  whose  lives 
have  been  assured  shall  die  on  the  high  seas,  except  in  passing,  in  decked 
vessels,  or  in  steamboats,  from  one  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  to  another  part  of  the  same  kingdom,  and  to  and 
from  the  islands  of  Guernsey,  Jersey,  Alderney,  Stark,  and  Man ;  and  also, 
in  time  of  peace,  in  King's  ships  and  packet  or  passage  vessels  or  steam- 
boats, from  or  to  any  part  of  Great  Britain,  to  or  from  any  part  of  the 
Continent  situate  between  Hamburgh  and  Bordeaux,  both  inclusive ;  or 
shall  go  beyond  the  limits  of  Europe,  or,  being  or  becoming  military  or 
naval  men,  shall  be  called  into  actual  service ;  unless  in  each  case  of 
going  upon  the  seas,  or  beyond  the  limits  of  Europe,  or  into  actual  ser- 
vice, permission  shall  have  been  granted  by  the  board  of  directors,  and 
such  premium  or  premiums  on  account  of  the  extra  risk  be  paid  as 
shall  be  required  by  the  board  of  directors — Third  :  All  claimants, 
upon  the  decease  of  any  person  whose  life  shall  have  been  assured  by 
the  company,  must,  if  required,  make  proof  thereof,  and  give  such  fur- 
ther information  respecting  the  same,  as  the  board  of  directors  shall 
require — Fourth :  Reasonable  proof  will  also  be  required  of  the  time  of 
the  birth,  unless  the  fact  shall  have  been  previously  established,  in 
which  case  the  same  will  be  admitted  on  the  policy — Fifth:  If  the 
*age  of  any  person  whose  life  shall  be  assured  by  any  policy,  shall 
exceed  the  age  stated  in  the  declaration,  the  person  assured  thereby 
shall,  except  in  case  of  fraud,  be  entitled  under  such  policy  to  such  a 
sum  as  would,  according  to  the  rate  or  rates  at  which  the  assurance  was 
effected  and  continued  on  such  policy,  have  been  assured  thereby  for  the 
annual  or  other  premium  or  premiums  actually  paid  in  respect  thereof,  if 
the  age  of  the  person  whose  life  shall  be  assured  thereby  was  correctly 
stated  in  the  declaration— Sixth :  Every  policy  effected  by  a  person  on  his 
or  her  own  life  shall  be  void,  if  such  person  shall  commit  suicide,  or  die 
oy  duelling  or  the  hands  of  justice;  but,  if  any  policy  effected  by  a  person 
on  his  or  her  own  life  shall  afterwards  be  actually  assigned  to  any  person 
or  persons  by  way  of  mortgage,  or  for  the  benefit  of  any  creditor  or  cre- 
ditors, or  charged  with  any  sum  or  sums  for  the  benefit  of  any  mortgagee 
or  mortgagees,  or  creditor  or  creditors,  and  the  person  on  whose  life  the 
assurance  shall  have  been  effected  shall  commit  suicide,  or  die  by  duelling 
or  the  hands  of  justice,  then  the  policy  so  assigned  or  charged  shall  not  be 
void  to  the  extent  of  the  principal  sum  or  sums  and  interest  secured  by 
the  assignment  or  charge ;  or,  if  any  policy  effected  by  any  person  on  his 
vol.  in.  35 
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or  her  own  life  shall  afterwards  be  absolutely  assigned  to  a  purchaser  for 
valuable  consideration,  in  any  transaction,  (except  that  of  settlement  upon 
or  after  marriage,  or  any  other  occasion,)  and  the  person  on  whose  life  the 
assurance  shall  have  been  effected  shall  commit  suicide,  or  die  by  duelling, 
or  by  the  hands  of  justice,  then  the  policy  so  assigned  shall  continue  in 
full  force,  notwithstanding  such  suicide  or  death — Seventh  :  To  avoid  all 
possibility  of  protracting  or  defeating  equitable  and  just  claims  of  the 
assured  on  the  company,  by  the  delay  and  expenses  attendant  on  legal 
*4421    contests» lt  snaN  De  competent  for  the  assured,  at  all  'times,  if  they 
shall  think  proper,  to  require  the  board  of  directors  to  submit  the 
subject  of  dispute  to  two  indifferent  persons,  one  to  be  nominated  by  the 
board  of  directors,  and  the  other  by  the  assured ;  and  the  referees  so 
nominated  shall,  previously  to  undertaking  the  reference,  agree  upon  an 
umpire,  whose  decision  shall  be  final  between  the  parties,  in  case  such 
referees  disagree ;  but,  if  the  assured  shall  have  actually  commenced  a 
suit  against  the  company,  and  shall  afterwards  require  a  reference,  it  can 
only  be  consented  to  by  the  board  of  directors,  upon  condition  of  their 
being  reimbursed  the  law  expenses  which  they  have  previously  incurred — 
Eighth :  In  all  cases  where  any  policy  issued  by  the  company  shall,  either 
originally,  or  at  any  time  afterwards,  be  or  become  subject  to  any  trust  or 
trusts  whatsoever,  the  receipt  of  the  trustee  or  trustees  for  the  time  being, 
for  the  sum  assured  by  such  policy,  shall,  notwithstanding  any  equitable 
claim  or  demand  whatsoever  of  the  person  or  persons  beneficially  entitled 
to  the  policy,  be  an  effectual  discharge  to  the  company,  and  the  proprietors 
thereof— Ninth :  According  to  the  deed  of  settlement,  the  funds  or  pro- 
perty of  the  company  for  the  time  being  remaining  unapplied  and  undis- 
posed of,  and  inapplicable  to  prior  claims  and  demands,  in  pursuance  of 
the  trusts,  powers,  and  authorities  therein  contained,  are  alone  made 
answerable  for  the  claims  and  demands  of  persons  assuring  with  the 
company,  and  their  annuity-creditors ;  and  the  directors  signing  the  poli- 
cies, or  the  instruments  securing  the  annuities,  are  to  be  personally  liable 
to  the  persons  to  whom  the  policies  shall  be  given,  or  annuities  granted, 
for  the  application  of  the  said  funds  or  property  in  discharge  of  the  money 
secured  by  the  policies,  and  of  the  said  annuitants,  and  not  further  or 
otherwise ;  and  neither  in  respect  of  the  persons  claiming  under  the  said 
*443i    P°^c*es>  or  °f  tne  Persons  entitled  to  the  said  *annuities,  or  in 
J    respect  of  the  directors  who  may  have  signed  policies  or  instru- 
ments securing  annuities,  or  any  of  their  heirs,  executors  or  administrators, 
are  the  proprietors  at  large  of  the  company  to  be  answerable,  indirectly  or 
directly,  further  or  otherwise  than  as  to  their  respective  shares,  not  subject 
to  prior  claims  or  demands,  in  the  company's  capital  of  300,000/. ;  it  being 
the  true  intent  and  meaning  of  the  deed  of  settlement,  that  no  claim  upon 
any  policy,  or  upon  any  instrument  securing  any  annuity,  shall  be  enforced 
against  any  one  or  more  of  the  directors,  his  or  their  heirs,  executors,  or 
administrators,  to  a  greater  extent  than  the  funds  or  property  of  the  com- 
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pany  at  the  time  of  recovering  upon  such  policy  or  instrument  securing 
such  annuity  shall  be  competent  to  reimburse  him  or  them :  Averment, 
that  afterwards,  and  in  the  lifetime  of  Louis  Schwabe,  and  also  in  the  life- 
time of  the  said  Henry  Barrett,  to  wit,  on  the  said  4th  of  July,  1S36,  in 
consideration  that  the  said  Louis  Schwabe,  at  the  request  of  the  defendants 
below  and  Barrett,  had  then  paid  to  the  said  company  17/.  2s.  6d.  as  a 
premium  for  the  assurance  of  the  said  sum  of  999/.  for  the  said  space  of 
twelve  calendar  months  commencing  on  the  said  4th  of  July,  1836,  and 
had  promised  the  defendants  below  and  Barrett  to  observe,  perform,  and 
fulfil  all  things  in  the  said  policy  of  assurance  contained  on  the  part  and 
behalf  of  the  assured,  the  defendants  below  and  Barrett  promised  the  said 
Louis  Schwabe  that  all  things  in  the  said  policy  contained  on  the  part  and 
behalf  of  the  assignees  should  be  observed,  performed,  and  fulfilled,  accord- 
ing to  the  tenor  and  effect  of  the  said  policy :  Averment  of  the  due  pay- 
ment of  the  premiums  in  respect  of  the  policy  in  each  year  down  to  and 
including  the  year  1844 ;  and  that,  after  the  making  of  the  policy,  and  in 
the  lifetime  of  Louis  Schwabe,  to  wit,  on  the  4th  of  July,  1836,  the  time 
of  the  birth  of  the  said  Louis  Schwabe  was  established  #and  then  t*aaa 
admitted  on  the  said  policy.  [The  declaration  then  set  out  four 
other  policies  of  assurance,  each  bearing  date  the  same  day,  and  effected 
for  the  same  sum  and  upon  the  same  terms  ana*  conditions  as  the  above.] 
Averment,  that,  within  the  term  of  twelve  calendar  months  commencing 
on  the  4th  of  July,  1844,  and  whilst  the  said  several  policies  of  assurance 
and  each  and  every  of  them  were  and  was  in  full  force  and  virtue,  and 
before  the  4th  of  July,  1845,  to  wit,  on  the  11th  of  January,  1845,  the 
said  Louis  Schwabe  died  ;  whereof,  more  than  three  calendar  months 
before  the  commencement  of  this  suit,  to  wit,  on  the  10th  of  March,  1845, 
satisfactory  proof  was  received  at  the  office  of  the  said  company ;  and, 
although  nothing  averred  by  the  said  Louis  Schwabe  in  the  declarations 
in  the  said  policies  respectively  mentioned  to  have  been  made  by  him,  or 
in  any  or  either  of  those  declarations,  was  untrue ;  and  although  at  the 
time  of  the  said  death,  and  thenceforth  continually  hitherto  the  funds  and 
property  of  the  said  company  for  the  time  being  remaining  unapplied  and 
undisposed  of,  and  inapplicable  to  prior  claims  and  demands  in  pursuance 
of  the  trusts,  powers,  and  authorities  in  the  said  deed  of  settlement  con- 
tained, were  and  had  been  and  remained  sufficient  to  satisfy  and  discharge 
all  the  several  sums  of  money  in  and  by  the  said  policies  of  assurance 
respectively  assured,  and  all  other  claims  and  demands  of  persons  assuring 
with  the  said  company,  and  the  annuity-creditors  of  the  said  company ; 
and  although,  after  the  death  of  the  said  Louis  Schwabe,  to  wit,  on  the 
12th  of  April,  1845,  administration  with  the  last  will  and  testament  of  the 
said  Louis  Schwabe,  deceased,  annexed,  &c,  in  due  form  of  law  was 
granted  to  the  plaintiff  in  his  behalf, — of  all  which  premises  the  defend- 
ants below,  (having  then  survived  Barrett,)  and  the  said  company,  before 
the  commencement  of  this  suit,  to  wit,  on  the  13th  of  June,  1845,  had 
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*n°t*ce>  aQd  then  were  requested  by  the  plaintiff  below,  as  admi- 
nistratrix as  aforesaid,  to  pay  or  cause  to  be  paid  to  her,  as 
administratrix  as  aforesaid,  the  said  five  several  sums  of  999/.  each,  in 
and  by  the  said  several  policies  of  assurance  respectively  mentioned  and 
assured ;  yet  neither  the  defendants  below,  nor  the  said  company,  nor  any 
or  either  of  them,  nor  any  person  or  persons  on  their  or  his  behalf,  did  or 
would,  then,  or  at  any  time,  pay  to  the  plaintiff  below,  administratrix  as 
aforesaid,  the  same  several  sums  of  money  in  and  by  the  said  several 
policies  of  assurance  mentioned  and  assured  as  aforesaid,  or  any  or  either 
of  them,  or  any  part  thereof ;  and  all  the  said  several  sums  of  999/.  each 
in  and  by  the  said  several  policies  of  assurance  respectively  mentioned 
and  assured,  were  and  remained  wholly  due  and  unpaid  to  the  plaintiff 
as  administratrix  as  aforesaid ;  contrary  to  the  tenor  and  effect,  true  intent, 
and  meaning  of  the  said  policies  of  assurance  and  the  promises  of  the 
defendants  below  and  Barrett,  and  to  the  damage  of  the  plaintiff,  as 
administratrix  as  aforesaid  of  10,000/.,  &c.  Profert  of  the  letters  of 
administration. 

The  defendants  below  pleaded  as  follows: — "that,  though  true  it  is, 
that  the  said  several  policies  of  insurance  in  the  declaration  mentioned 
were  so  made,  and  that  the  defendants  promised  as  in  the  declaration  is 
mentioned,  and  that  the  said  Louis  Schwabe  died  as  in  the  said  declara- 
tion also  is  alleged ;  yet,  for  plea  to  the  said  declaration,  the  defendants 
say,  that,  after  the  making  of  the  said  several  policies  and  the  said  pro- 
mises respectively,  to  wit,  on  the  10th  of  January,  1845,  the  said  Louis 
Schwabe  did  commit  suicide ;  whereby  the  said  policies  respectively  became 
and  were  void ;  and  this  the  defendants  are  ready  to  verify,"  &c. 

Upon  this  plea,  issue  was  taken  and  joined. 

The  cause  came  on  for  trial  before  Cress  well,  J.,  at  the  Liverpool  sum- 
mer assizes  in  1845. 

Mifil  ^e  Par*  °^  ^e  defendants  below,  it  was  proved  that  Louis 

Schwabe,  the  assured,  on  the  10th  of  January,  1845,  voluntarily 
took  and  swallowed  a  quantity  of  sulphuric  acid,  sufficient  to  occasion 
death,  for  the  purpose  of  killing  himself,  and  that  he  died  on  the  following 
day,  by  reason  of  the  taking  and  swallowing  of  such  acid ;  and  the  wit- 
nesses who  gave  such  evidence,  on  cross-examination  by  the  plaintiff's 
counsel,  gave  evidence  tending  to  show  that  Louis  Schwabe,  when  he  took 
the  sulphuric  acid,  was  of  unsound  mind. 

The  learned  judge  thereupon  directed  the  jury — that,  in  order  to  find 
the  said  issue  for  the  defendants,  it  was  necessary  that  they,  the  jury,  should 
be  satisfied  that  Louis  Schwabe  died  by  his  own  voluntary  acty  being  then 
able  to  distinguish  between  right  and  wrong,  and  to  appreciate  the  nature 
and  quality  of  the  act  that  he  was  doing,  so  as  to  be  a  responsible  moral 
agent ;  that  the  burden  of  proof  as  to  his  dying  by  his  own  voluntary  act, 
was  on  the  defendants,  but,  that  being  established,  the  jury  must  assume 
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that  he  was  of  sane  mind,  and  a  responsible  moral  agent,  unless  the  con- 
trary should  appear  in  evidence. 

To  this  direction,  the  counsel  for  the  defendants  below  excepted,  insist- 
ing that  the  learned  judge  ought  to  have  charged  the  jury,  as  matter  of 
law,  that,  if  Louis  Schwabe  voluntarily  took  the  sulphuric  acid,  for  the 
purpose  of  destroying  life,  being  conscious  of  the  probable  consequences 
of  the  act,  and  having,  at  the  time  of  so  taking  it,  sufficient  mind  to  will 
to  destroy  life,  he  had  committed  suicide,  within  the  meaning  of  the  sixth 
condition  of  the  policy. 

The  jury  returned  a  verdict  for  the  plaintiff  below,  damages  5140/. 
13$.  9d.  Judgment  having  been  entered  up  for  that  sum,  and  costs,  the 
defendants  below  brought  a  writ  of  error.  The  exceptions  came  on  for  ar- 
gument in  the  Exchequer  Chamber  on  the  4th  of  December,  *1846,  r»447 
before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B.,  Patteson,  J., 
Rolfe,  B.,  Wightman,  J.,  and  Coleridge,  J. 

Sir  F.  Kelly,  Solicitor-General,  (with  whom  were  Martin  and  Unthank,) 
for  the  plaintiffs  in  error.(a)  The  learned  judge  was  clearly  wrong  in  the 
construction  put  by  him  upon  the  words  of  the  condition  in  question — 
«  every  policy  effected  by  a  person  on  his  or  her  own  life,  shall  be  void, 
if  such  person  shall  commit  suicide,  or  die  by  duelling  or  tlie  hands  of  jus- 
tice" The  words  "  shall  commit  suicide"  do  not  possess  any  definite 
technical  meaning ;  the  real  question  is,  what  was  the  meaning  of  the 
contracting  parties — whether  the  office  intended  to  provide  against  an 
event  of  frequent  occurrence,  or  merely  against  the  crime  of  felonious 
self-slaughter  ?  The  law  upon  the  subject  recently  underwent  very  full 
discussion  in  the  case  of  Borradaile  v.  Hunter,  5  M.  &  G.  639,  5  Scott, 
N.  R.  418.  There,  the  policy  contained  a  proviso,  inter  alia,  that,  in  case 
<<  the  assured  should  die  by  his  own  hands,  or  by  the  hands  of  justice,  or 
in  consequence  of  a  duel,"  the  policy  should  be  void.  The  assured  threw 
himself  into  the  Thames,  and  was  drowned.  Upon  an  issue,  whether  the 
assured  died  by  his  own  hands,  the  jury  found  that  he  "voluntarily  threw 
himself  into  the  water,  knowing  *at  the  time  that  he  should  thereby  r»^^Q 
destroy  his  life,  and  intending  thereby  to  do  so  ;  but  that,  at  the 
time  of  committing  the  act,  he  was  not  capable  of  judging  between  right 
and  wrong."  It  was  held  by  Coltman,  Erskine,  and  Maule,  Js.,  dis- 
sentiente  Tindal,  C.  J.,  that  the  policy  was  avoided,  as  the  proviso  included 
all  acts  of  voluntary  self-destruction,  and  was  not  limited  by  the  accom- 
panying provisoes  to  acts  of  felonious  suicide.   It  may  be  conceded,  that 

(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiffe  in  error,  was — u  that, 
according  to  the  true  construction  of  the  expression  in  the  sixth  condition  of  the  several 
policies, « shall  commit  suicide,'  if  the  assured  by  his  own  voluntary  act  put  himself  to  death, 
intending,  at  the  time  of  committing  the  act,  to  cause  his  own  death,  and  being  conscious 
that  such  would  bo  the  probable  effect  of  tho  means  employed  by  him  for  that  purpose,  the 
condition  attached,  and  the  several  polices  becamo  forfeited,  although,  at  the  time  of  so  killing 
himself,  he  might  be  of  unsound  mind,  and  incapable,  by  reason  of  such  unsoundness,  of 
distinguishing  between  right  and  wrong;  and  that  the  jury  ought  to  have  been 
accordingly." 
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the  word  «  suicide,"  in  the  sense  in  which  it  is  here  used,  does  not  em- 
brace self-killing  by  accident,  or  unintentional  self-destruction.    But  there 
is  nothing  in  the  context  to  restrain  it  to  a  felonious  killing.    Suicide  may 
be  felonious  or  otherwise,  according  to  the  circumstances,  just  as  homicide 
may  be  felonious,  or  excusable,  or  justifiable.    In  3  Inst.,  c.  viii.  p.  64, 
Lord  Coke  says :  « Homicidium,  ex  vi  termini,  comprehendeth  petit  trea- 
son, murder,  and  that  which  is  commonly  called  manslaughter;  for, 
homicidium  est  hominis  cadium,  and  komicidium  est  hominis  occisio  ab 
homine  facta.    Therefore,  the  right  division  of  homicide  is, — that,  of 
homicides  or  manslaughter,  some  be  voluntary  and  of  malice  aforethought ; 
as,  petit  treason,  and  murder  of  another,  and  murder  of  himself;  of 
manslaughters,  some  be  voluntary,  and  not  of  malice  forethought:  of 
these,  some  be  felony,  and  some  be  no  felony ;  of  which,  some  be  in 
respect  of  giving  back  inevitably  in  defence  of  himself,  upon  an  assault 
of  revenge,  and  some  without  any  giving  back,  as,  upon  the  assault  of  a 
thief  or  robber  upon  a  man  in  his  house  or  abroad :  some,  upon  the 
assault  of  one  that  is  under  custody,  as,  the  sheriff  or  jailer  assaulted 
by  his  prisoner.    Some,  in  respect  that  he  is  an  officer  or  minister  of 
justice,  without  any  assault,  in  execution  of  his  office,  or  lawful  warrant. 
And,  lastly,  some  homicides  that  be  no  felony  be  neither  forethought 
*4491    *nor  v°luntary>  ^  manslaughter  by  misadventure,  per  infortu- 
nium, or  casu."    In  Borradaile  v.  Hunter  it  was  insisted,  on 
the  part  of  the  plaintiff,  at  the  trial,  that,  to  bring  it  within  the  condition 
of  the  policy,  the  act  of  suicide,  or  «  dying  by  his  own  hands,"  must 
have  been  the  intentional  act  of  a  sane  man,  having  the  control  of  his 
will ;  but  the  learned  judge  who  presided,(«)  laid  it  down— most  unex- 
ceptionably,  as  it  is  conceived — » that,  if  the  assured,  by  his  own  act, 
intentionally  destroyed  his  own  life,  not  only  being  conscious  of  the  proba- 
ble consequences  of  the  act,  but  doing  it  for  the  express  purpose  of 
destroying  himself  voluntarily,  having  at  the  time  sufficient  mind  to  will 
to  destroy  his  own  life,  the  case  would  be  brought  within  the  condition 
of  the  policy ;  but  that,  if  he  was  not  in  a  state  of  mind  to  know  the  con- 
sequences of  the  act,  then  it  would  not  come  within  the  condition." 
Insurance  offices  do  not  guarantee  a  man's  sanity.    [Pollock,  C.  B.  It 
would  be  easy  for  them  to  say  so.]    Maule,  J.,  in  his  judgment  in  Bor- 
radaile v.  Hunter,  says:  «  A  policy  by  which  the  sum  insured  is  payable 
on  the  death  of  the  assured  in  all  events,  gives  him  a  pecuniary  interest 
that  he  should  die  immediately,  rather  than  at  a  future  time,  to  the  extent 
of  the  excess  of  the  value  of  a  present  payment  over  a  deferred  one,  and 
offers  therefore  a  temptation  to  self-destruction  to  this  extent.    To  protect 
the  insurers  against  the  increase  of  risk  arising  out  of  this  temptation,  is 
the  object  for  which  the  condition  in  question  is  inserted.   It  ought, 
therefore,  to  be  so  construed  as  to  include  those  cases  of  self-destruction 
in  which,  but  for  the  condition,  the  act  might  have  been  committed  in 

(a)  Erskine,  J. 
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order  to  accelerate  the  claim  on  the  policy,  and  to  exclude  those  in  which 
the  circumstances,  supposing  the  policy  to  have  been  unconditional, 
•would  show  that  the  act  could  not  have  been  committed  with  a  r»±$Q 
view  to  pecuniary  interest.  This  principle  of  construction  re- 
quires,  and  accounts  for,  the  exclusion  from  the  operation  of  the  condition 
of  those  cases,  falling  within  the  general  sense  of  its  words,  to  which  it  is 
admitted  not  to  apply — such  as  those  of  accident  and  delirium."  [Pol- 
lock, C.  B.  Delirium  is  not  inconsistent  with  the  existence  of  intention. 
The  question  is,  whether,  in  order  to  exclude  the  case  from  the  condition, 
there  must  not  be  an  entire  absence  of  will  or  intention  and  understand- 
ing. If  the  party  is  not  a  responsible  moral  agent,  can  the  act  be  said  to 
be  his  act?(a)]  Ebskine,  J.,  in  delivering  his  opinion,  in  Borradaile  v. 
Hunter,  says :  "  Looking  simply  at  that  branch  of  the  proviso  upon  which 
the  issue  was  raised,  it  seems  to  me  that  the  only  qualification  that  a 
liberal  interpretation  of  the  words,  with  reference  to  the  nature  of  the  con- 
tract, requires,  is,  that  the  act  of  self-destruction  should  be  the  voluntary 
and  wilful  act  of  a  man  having  at  the  time  sufficient  powers  of  mind  and 
reason  to  understand  the  physical  nature  and  consequences  of  such  act, 
and  having  at  the  time  a  purpose  and  intention  to  cause  his  own  death  by 
that  act ;  and  that  the  question  whether  at  the  time  he  was  capable  of 
understanding  and  appreciating  the  moral  nature  and  quality  of  his  pur- 
pose, is  not  relevant  to  the  inquiry,  further  than  as  it  might  help  to  illus- 
trate the  extent  of  his  capacity  to  understand  the  physical  character  of  the 
act  itself.  [Pollock,  C.  B.  The  effect  of  that  dictum  seems  to  be  this ; 
that  the  act  must  be  the  voluntary  act  of  the  party,  as  opposed  to  involun- 
tary, and  that  it  must  be  the  act  of  a  being  sufficiently  intelligent  to  know 
what  he  is  *doing.]  If  the  party  voluntarily  ended  his  life,  know-  r*45l 
ing  that  such  would  be  the  consequence  of  the  act  he  was  com-  L 
mitting,  and  intending  to  produce  that  result,  it  is  quite  immaterial,  in 
the  construction  of  this  condition,  whether  he  was  or  was  not  a  responsi- 
ble moral  agent.  [Pollock,  C.  B.  How  can  intention  be  predicated  of 
a  man  non  compos  mentis  ?]  If  the  construction  of  the  policy  depended 
upon  the  sanity  or  insanity  of  the  assured,  there  would  have  been  no  neces- 
sity for  putting  to  the  jury  the  question  that  was  put  by  Alexander, 
C.  B.,  in  Garrett  v.  Barclay,  5  M.  &  G.  643(a),  5  Scott,  N.  R.  422; 
for,  in  his  direction,  his  lordship  observes  that  beyond  all  doubt  the  assured 
was  insane.  It  is  one  thing  to  say  that  a  man  is  not  a  responsible  moral 
agent,  and  another  to  say  that  he  is  incapable  of  volition.  In  Kinnear  v. 
Borradaile,  5M.&G.  644  (b),  5  Scott,  N.  R.  424,  as  in  Garrett  v.  Bar- 
clay, the  words  of  the  condition  were  the  same  as  those  in  the  present 
case.  In  Kinnear  v.  Nicholson,  5  M.  &  G.  644  (c),  645  (a),  5  Scott, 
N.  R.  425,  the  words  were  the  same  as  those  in  the  policy  in  Borradaile 
v.  Hunter;  and  yet,  so  slight  was  thought  to  be  the  distinction  between 

(a)  His  lordship  referred  to  Erskine's  defence  of  the  prisoner,  in  Hadficldt  cast,  Howell's 
State  Trials,  voL  xxvii.  p.  1281,  1307,  in  terms  of  the  highest  eulogy. 
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them,  that  it  was  agreed  between  the  parties  that  Kinnear  v.  Nicholson 
should  abide  the  event  of  Kinnear  v.  BorradaUe.  [Pollock,  C.  B.  Mr. 
Justice  Erskine  seems  to  have  considered  the  difference  of  expression  to 
be  important :  for,  he  says — "  When  I  find  the  terms  « shall  commit  suicide,' 
that  have  been  popularly  understood  and  judicially  considered  as  importing 
a  criminal  act  of  self-destruction,  exchanged  for  terms  not  hitherto  so  con- 
strued, it  may,  I  think,  be  fairly  inferred  that  the  terms  adopted  were 
intended  to  embrace  all  cases  of  intentional  self-destruction,  unless  it  can 
*4521  ^e  c°Hected  fr°m  *ne  immediate  context,  that  the  'parties  used 
them  in  a  more  limited  sense."  Two  of  the  judges,  therefore,  in 
that  case,  would  have  been  in  favour  of  the  plaintiff,  if  the  words  of  the 
condition  had  been  the  same  as  those  here  used.]  If  the  act  be  inten- 
tional, though  the  result  of  a  perverted  will,  it  is  still  suicide  within  the 
meaning  of  this  policy.  Lord  Coke,(a)  Hale,(6)  Hawkins,(c)  and  Black- 
stone,^)  in  treating  of  suicide,  all  consider  the  term  applicable  equally 
to  self-slaying  feloniously,  or  per  infortunium,  or  otherwise.  With  regard 
to  the  rule  of  construction  that  was  somewhat  relied  on  by  Tindal,  C.  J., 
in  Borradaile  v.  Hunter — noscitur  a  sociis — even  assuming  it  to  be  appli- 
cable here,  it  does  not  aid  the  argument ;  for,  acts  that  are  lawful, — such 
as  going  upon  the  high  seas,  or  beyond  the  limits  of  Europe, — are  in  this 
proviso  placed  in  juxta-position  with  unlawful  acts.  [Alderson,  B.  A 
man  may  die  by  the  hands  of  justice,  and  yet  he  may  not  be  justly  con- 
demned.(e)]  Exactly  so.  Some  force  will  also  be  attempted  to  be  given 
to  the  word  <«  commit,"  which,  it  will  probably  be  said,  implies  crimi- 
nality. There  are,  however,  many  instances  of  the  use  of  that  word  in  a 
manner  in  no  degree  importing  criminality  or  illegality:  for  instance,  in 
pleading,  a  man  is  said  to  commit  a  trespass  in  the  assertion  of  a  right  of 
way,  or  to  commit  an  assault  in  protection  of  himself  or  of  some  one  he 
is  bound  to  protect. 

/.  Henderson,  (with  whom  were  Knowles  and  Crompton,)  for  the  de- 
fendant in  error.  The  main  question  in  this  case  is,  what  is  the  true  con- 
struction of  the  words  "  shall  commit  suicide,"  as  used  in  this  instrument. 
•45*31  ^  **ney  necessarily  import  an  act  of  criminality,  the  direction  of  the 
learned  judge  to  the  jury  cannot  be  impeached.  The  word  «« sui- 
cide" is  a  word  of  comparatively  modern  introduction.  Most  of  our  text- 
writers  use  it  as  synonymous  with  felo  de  se.  Thus  in  Hale's  Pleas  of  the 
Crown,  c.  31,  p.  411,  412,  it  is  said  :  "  Felo  de  se,  or  suicide,  is,  where  a 
man  of  age  of  discretion,  and  compos  mentis,  voluntarily  kills  himself  by 
stabbing,  poisoning,  or  any  other  way.  No  man  hath  an  absolute  interest  of 
himself :  but,  1.  God  Almighty  hath  an  interest  and  property  in  him,  and 
therefore  self-murder  is  a  sin  against  God.    2.  The  king  hath  an  interest 

(a)  4  Inst  c.  8.  (6)  Hale,  P.  C,  c.  31,  pp.  411,  412. 

(c)  Hawk.  P.  C.  08.  (J)  4  Bla.  Com.  189. 

(e)  Suppose  A.,  the  subject  of  insurance,  to  t»e  executed  after  a  reprieve,  or  by  the 
of  the  sheriff,  who  supposes  him  to  be  R,  the  party  really  under  sentence  of  death. 
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in  him,  and  therefore  the  inquisition  in  case  of  self-murder  is  felonke  et 
voluntaries  seipsum  interfecit  et  murdravit,  contra  pacem  Domini  Regis. 
If  he  loses  his  memory  by  sickness,  infirmity,  or  accident,  and  kills  him- 
self, he  is  not  felo  de  se,  neither  can  he  be  said  to  commit  murder  upon 
himself  or  any  other.  If  a  man  gives  himself  a  mortal  stroke  while  he  is 
non  compos,  and  recovers  his  understanding,  and  then  dies,  he  is  not 
felo  de  se ;  for,  though  the  death  completes  the  homicide,  the  act  must 
be  that  which  makes  the  offence.  It  is  not  every  melancholy  or  hypo- 
chondriacal distemper  that  denominates  a  man  non  compos  ;  for,  there  are 
few  who  commit  this  offence  but  are  under  such  infirmities ;  but  it  must 
be  such  an  alienation  of  mind  that  renders  them  to  be  madmen  or  frantic, 
or  destitute  of  the  use  of  reason  :  a  lunatic  killing  himself  in  a  fit  of  lunacy, 
is  not  felode  se"  And  he  adds:  "  It  must  be  simply  voluntary,  and  with 
an  intent  to  kill  himself."  So,  Lord  Coke  says:(a)  "If  a  man  lose  his 
memory  by  the  rage  of  sickness  or  infirmity,  or  otherwise,  and  kill  him- 
self while  he  is  not  compos  mentis,  he  is  not  felo  de  se :  for,  as  he  cannot 
commit  murder  upon  another,  so  in  that  case  he  cannot  commit  murder 
upon  himself.  If  one  during  the  time  "that  he  is  non  compos  mentis  r*^^ 
give  himself  a  mortal  wound,  whereof  he,  when  he  hath  reco-  *• 
vered  his  memory,  dieth,  he  is  not  felo  de  se :  because,  the  stroke  which 
was  the  cause  of  his  death,  was  given  when  he  was  not  compos  mentis  : 
et  actus  non  facit  reum,  nisi  mens  sit  rca."  And  Blackstone  says  :(&)  «  A 
felo  de  se  is  he  that  deliberately  puts  an  end  to  his  own  existence,  or 
commits  an  unlawful  malicious  act,  the  consequence  of  which  is  his  own 
death  :  as  if,  attempting  to  kill  another,  he  runs  against  his  antagonist's 
sword ;  or,  shooting  at  another,  his  gun  bursts  and  kills  himself.  The 
■  party  must  be  of  years  of  discretion,  and  in  his  senses,  else  it  is  no 
crime"  [Alderson,  B.  Felo  de  se  no  doubt  is  included  in  suicide ; 
but  the  question  is  whether  the  expression  here  used  is  confined  to  cri- 
minal suicide  or  felo  de  se.]  In  Dr.  Johnson's  Dictionary,  "  suicide"  is 
defined  «  self-murder ;  the  horrid  crime  of  killing  oneself."  Putting  a 
fair  and  reasonable  construction  upon  the  whole  of  this  instrument,  it  is 
impossible  to  hold  that  any  thing  short  of  a  criminal  act  or  self-destruc- 
tion was  in  the  contemplation  of  the  parties.  The  very  form  of  the  ex- 
pression, to  *<  commit  suicide,"  imports  a  deliberate  and  rational  exercise 
of  the  will :  it  is  as  if  the  words  had  been  «  commit  the  crime  of  suicide." 
In  the  eye  of  the  law,  an  insane  person  can  have  no  will  or  intention. 
The  civil  law,  it  is  true,  makes  a  distinction  between  demens  and  Juriosus ; 
but  the  law  of  England  knows  no  degrees  of  insanity.  "  The  law,"  as 
was  observed  by  Sir  J.  Jekyll,  in  The  Duchess  of  Cleveland's  case,(c)  «  will 
not  measure  the  sizes  of  men's  capacities,  so  as  they  be  compotes  mentis." 
[Pollock,  C.  B.  If  a  man  is  non  compos  mentis,  he  is  beyond  the  reach 
of  the  law.    How  can  it  be  predicated  of  one  insane  person  that  he  is 

(a)  3  Inst  c.  8,  p.  54.  (6)  4  BL  Comm.  189. 

(c)  Cited,  Howell's  State  Trials,  vol.  xxtu.  p.  1310. 

vol.  in.  36  2  a  2 
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•4551    caPa^e  °f  willing  *to  do  an  act,  and  of  another  that  he  is  not  ? 

J    The  imperfection  of  language  compels  us  to  use  expressions  that 
are  very  inapt.    Alderson,  B.    An  insane  person  is  one  who  has  no 
dominion  over  his  will. (a)]    The  argument  on  the  other  side, — that  the 
policy  is  avoided,  if  the  assured,  at  the  time  of  committing  the  act  which 
terminated  so  fatally,  had  mind  enough  to  know  what  he  was  about,  and 
to  contemplate  and  intend  the  consequence  that  resulted, — suggests  a  dis- 
tinction which  the  law  repudiates.    [Parke,  B.    Lord  Hale  distinctly 
points  out  the  degrees  of  insanity.(ft)]    The  learned  judge  in  this  case 
adopted  the  test  suggested  by  the  opinion  of  the  majority  of  the  judges 
delivered  to  the  House  of  Lords,  in  answer  to  the  question  arising  out  of 
MiNaughtorCs  case,  8  Scott,  N.  R.  595.    If  any  doubt  arises  from  the 
ambiguity  of  the  instrument,  the  inconvenience  must  be  borne  by  the 
assurers,  whose  language  it  is.    The  opinions  of  two  of  the  judges  in 
Borradaile  v.  Hunter,  upon  the  import  of  the  words  here  used,  support  the 
direction  in  this  case ;  and  those  of  the  other  two  are  not  at  all  incon- 
sistent with  it.  The  test  there  proposed  by  Maule,  J.,  is  that  which  should 
guide  the  decision  of  the  present  case.    "In  construing  these  words," 
says  that  learned  judge,  "  it  is  proper  to  consider,  first,  what  is  their 
meaning  in  the  largest  sense  which,  according  to  the  common  use  of  lan- 
guage, belongs  to  them ;  and,  if  it  should  appear  that  that  sense  is  larger 
than  the  sense  in  which  they  must  be  understood  in  the  instrument  in 
question,  secondly,  what  is  the  object  for  which  they  are  used.  They 
ought  not  to  be  extended  beyond  their  ordinary  sense,  in  order  to  com- 
•4561    Prehen^  a  case  witmn  their  object ;  for,  that  would  *be  to  give 
effect  to  an  intention  not  expressed ;  nor  can  they  be  so  restricted 
as  to  exclude  a  case  both  within  their  object  and  within  their  ordinary 
sense,  without  violating  the  fundamental  rule  which  requires  that  effect 
should  be  given  to  such  intention  of  the  parties  as  they  have  used  fit 
words  to  express.    The  words  in  question,  in  their  largest  ordinary  sense, 
comprehend  all  cases  of  self-destruction,  and  certainly  include  the  case 
of  the  present  testator ;  but,  as  it  is  admitted,  that,  in  their  largest  sense, 
they  comprehend  many  cases  not  within  their  meaning  as  used  on  the 
present  occasion,  it  is  to  be  considered  whether  the  case  of  the  testator 
falls  within  the  object  for  which  they  are  used  in  this  policy."  The  cases 
of  Garrett  v.  Barclay,  Kinnear  v.  Borradaile,  and  Kinnear  v.  Nicholson, 
have  little  or  no  bearing  upon  the  present.(c) 

Sir  F.  Kelly,  Solicitor-General,  in  reply.  Lord  Hale  treats  both  sui- 
cide and  homicide  as  including  a  killing  per  infortunium.  As  well  might 
it  be  said  that  homicide,  in  the  abstract,  can  only  mean  felonious  homi- 

(a)  An  insane  person,  dement,  (qui  ex  parte  tantum  mentis  crrore  disciiur,)  frequently  exer- 
cises dominion  over  the  will  under  the  influence  of  hope  and  fear.  The  definition  appears 
to  be  more  applicable  to  the  case  of  the  furiosi*  (qui  mentis  ad  omnia  tumine  caret.) 

(6)  1  Hale,  P.  C,  c.  4,  p.  29. 

(c)  And  see  The  Amicable  Society  v.  Bolland,  Selw.  N.  P.  10th  edit  p.  1033,  4  Bligfa,  N.  & 
194,  2  Dow.  &  CI.  1. 
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cide,  as  that  suicide  can  only  mean  felo  de  se.  If  dictionaries  are  to  be 
relied  on,  Richardson  distinctly  puts  it  in  the  alternative  ;  for,  he  defines 
" suicide"  as  "the  slaying  of  himself,  or  self-murder."  The  word 
"commit"  clearly  does  not  advance  the  argument  on  the  part  of  the  de- 
fendant in  error.  It  is  not  necessarily  confined  to  the  doing  a  thing  that 
is  criminal  or  unlawful.  [Pollock,  C.  B.  Suicide  per  infortunium  is 
clearly  not  intended  by  this  policy.  Hale's  view  excludes  suicide  by  a 
reasonable  man.]  The  whole  extent  of  the  doctrine  laid  down  by  Hale, 
is,  that  a  man  who  is  non  compos  mentis,  cannot  be  felo  de  se. 

Cur.  adv.  vult. 

*There  being  a  difference  of  opinion  amongst  the  judges  who  1^457 
were  present  at  the  argument,  their  judgments  were  given  seria- 
tim,  as  follows : — 

Wightman,  J.  I  am  of  opinion,  upon  the  best  consideration  I  can  give 
to  this  case,  that  the  direction  of  the  learned  judge  to  the  jury  upon  the  trial 
of  the  cause  was  right,  and  that  the  deceased  Louis  Schwabe  did  not,  under 
the  circumstances  found  by  the  jury,  commit  suicide,  within  the  meaning 
of  the  policy  of  assurance  upon  his  life.  The  exception  or  proviso  in  the 
policy  is  in  these  terms : — "  Ever}7  policy  effected  by  a  person  on  his  own 
life  shall  be  void  if  such  person  shall  commit  suicide,  or  die  by  duelling 
or  the  hands  of  justice."  The  defendants  below  pleaded  that  Schwabe, 
whose  life  was  insured  by  himself,  did  commit  suicide ;  which  was  denied 
by  the  plaintiff  in  the  action.  The  evidence  was,  that  the  deceased  volun- 
tarily took  poison  in  sufficient  quantity  to  cause  death,  for  the  purpose  of 
killing  himself,  but  that  he  was,  when  he  took  the  poison,  of  unsound 
mind.  The  learned  judge  told  the  jury,  that,  to  find  a  verdict  for  the 
defendants  below,  they  must  be  satisfied  that  the  deceased  died  by  his  own 
voluntary  act,  being  then  able  to  distinguish  between  right  and  wrong  and 
to  appreciate  the  nature  and  quality  of  the  act  that  he  was  doing,  so  as  to 
be  a  responsible  moral  agent.  To  this  direction  a  bill  of  exceptions  was 
tendered,  it  being  contended  on  behalf  of  the  defendants,  that  it  was  suf- 
ficient to  entitle  them  to  a  verdict,  if  the  deceased  had  sufficient  mind  to 
intend  to  kill  himself,  and  to  know  that  the  poison  would  probably  have 
that  effect,  and  that  he  took  the  poison  with  that  intent,  though  he  might  be 
unable  to  distinguish  between  right  and  wrong,  or  to  appreciate  the  nature 
and  quality  of  the  act  he  was  doing,  so  as  to  be  a  responsible  moral  agent. 
The  question  therefore  is,  whether  by  the  word  "  suicide,"  *as  r*458 
used  in  the  policy,  a  criminal  killing  of  himself,  such  as  could 
only  be  committed  by  a  responsible  moral  agent,  was  intended  ;  for,  if  it 
was,  the  direction  of  the  learned  judge  and  the  verdict  of  the  jury  were 
right,  otherwise  not. 

The  term  "suicide"  has  no  technical  or  legal  meaning:  it  is  derived 
from  the  Latin :  but  the  compound  word  "  suicidiwn,"  from  which  the 
English  word  is  said  to  be  derived,  is  not  to  be  found  in  any  Latin  die- 
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tionary  or  glossary,  that  I  have  met  with.(a)  It  is  admitted  that  the  word 
is  not  to  be  understood  in  the  largest  sense  of  which  it  is  capable,  as  that 
would  include  an  accidental  or  unintentional  killing  of  himself.  We  must, 
therefore,  consider  the  ordinary  meaning  of  the  word  in  the  English  lan- 
guage, and  connect  such  ordinary  meaning  with  the  apparent  object  and 
intent  of  the  proviso  in  the  policy  in  which  it  occurs.  In  all  the  English 
books  in  which  it  occurs,  legal  or  other,  it  is  almost  invariably  used  to 
denote  a  criminal  act.  In  Johnson's  Dictionary  «  suicide,"  when  used  as 
denoting  an  act,  is  said  to  mean,  «  self-murder,"  "  the  horrid  crime  of 
destroying  oneself;"  and  when  used  as  denoting  a  person,  is  said  to  mean 
«  a  self-murderer."  In  Webster's  Dictionary  the  same  meaning  is  given : 
and  so  in  Rees's  Encyclopaedia,  and  in  the  Encyclopaedia  Britannica. 
Blackstone,  in  the  4th  volume  of  his  Commentaries,  p.  189,  uses  the  term 
"  suicide"  as  meaning  a  felo  de  se.  He  says :  «  As  the  suicide  is  guilty  of 
a  double  offence,  one  spiritual,  and  the  other  temporal,  the  law  has 
ranked  it  amongst  the  highest  crimes."  Innumerable  instances  might  be 
given  to  show  that  the  word  «  suicide"  is  almost  invariably  used  in  the 
English  language  in  a  criminal  sense,  and  that  such  is  the  meaning  of  the 
•4591  word  in  its  general  and  ordinary  acceptation.  If  that  *be  so,  is 
there  any  thing  in  the  policy,  or  the  terms  of  it,  to  show  that  it  is 
used  in  the  proviso  in  question,  not  in  the  general  and  ordinary  sense,  but 
in  another,  of  which  it  is  capable,  though  unusual. 

The  word  is  used  in  a  disqualifying  proviso,  by  which,  under  certain  cir- 
cumstances, the  insurance  and  the  premiums  paid  are  forfeited,  and  the 
benefit  of  the  policy  lost.  The  usual  rule  is,  to  look  strictly  at  the  terms 
of  such  provisoes,  and  not  to  extend  them  beyond  their  ordinary  meaning ; 
but,  in  the  present  case,  if  the  ordinary  meaning  of  the  term  "  suicide"  were 
more  uncertain  than  it  seems  to  be,  the  terms  used  in  the  proviso  itself,  in 
connection  with  it,  tend  to  show  the  sense  in  which  the  insurers,  whose  word 
it  is,  intended  it  should  be  used.  The  policy  is  to  be  void,  if  the  person 
<<  shall  commit  suicide,  or  die  by  duelling  or  by  the  hands  of  justice." 
The  three  excepted  modes  of  death  are  classed  together  in  one  exception 
or  proviso,  and  two  of  them  are  unquestionably  the  consequences  of  crime : 
and,  if  the  maxim  noscitur  a  sociis  applies,  it  strongly  tends  to  show  that 
the  third  is  used  in  a  criminal  sense  also.  In  BorradaUe  v.  Hunter,  5  M. 
&  G.  639,  5  Scott,  N.  R.  418,  which  was  cited  upon  the  argument, 
Erskine,  J.,  who  agreed  with  the  majority  of  the  judges,  says,  as  one  of 
the  grounds  for  his  judgment  in  that  case — "  When  I  find  the  terms,  <  shall 
commit  suicide,' — that  have  been  popularly  understood  and  judicially  con- 
sidered as  importing  a  criminal  act  of  self-destruction, — changed  for  terms 
not  hitherto  so  construed,  it  may,  I  think,  be  fairly  inferred  that  the  terms 
adopted  were  intended  to  embrace  all  cases  of  intentional  self-destruction, 
unless  it  can  be  collected  from  the  immediate  context,  that  the  parties  used 

(a)  In  sukidium  appears  to  have  been  used  for  in  nteddum,  ie.in  tubsidhm .  Ducangt,  m 
Vtrbu. 
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them  in  a  more  limited  sense."  And  the  Lord  Chief  Justice  Tindal,  in 
his  judgment  in  the  same  case,  says :  "  If  the  exception  had  run  in  the 
terms  *  shall  die  *by  suicide,  or  by  the  hands  of  justice,  or  in  con-  r*46o 
sequence  of  a  duel,'  surely  no  doubt  could  have  arisen  that  a 
felonious  suicide  was  intended  thereby."  I  refer  to  these  passages  in  the 
judgments  of  these  learned  judges,  as  showing  their  understanding  of  the 
meaning  of  the  term  «  suicide,"  when  used  in  such  an  exception,  and  in 
connection  with  such  other  terms  as  occur  in  the  present  case. 

I  forbear  to  speculate  upon  the  probable  object  of  the  insurers  in  intro- 
ducing such  a  proviso.  It  can  hardly  be  because  such  modes  of  death  as 
these  excepted,  are  events  not  to  be  calculated  upon ;  for,  there  is  no  doubt 
but  that  the  probabilities  of  such  events  are  as  well  calculated  as  any  other ; 
and  moreover,  those  modes  of  death  are  not  excepted  where  the  policies 
are  for  the  benefit  of  others.  It  maybe  that  the  exception  in  case  of  sui- 
cide was  introduced  to  meet  the  case  of  a  person  insuring  his  life  with  the 
intention  of  committing  suicide,  in  order  to  benefit  his  family ;  or,  it  may 
be  that  the  insurers  were  influenced  by  some  higher  motive,  and  wished 
to  check  such  modes  of  death  as  those  excepted.  Either  of  these  objects 
would  seem  to  indicate  that  the  word  suicide  was  used  in  its  ordinary 
sense,  importing  a  crime.  But,  as  no  satisfactory  result  can  be  drawn 
from  such  a  speculation,  it  is  better  to  judge  of  the  case  merely  by  the 
ordinary  sense  of  the  language  used  in  connection  with  the  other  terms 
which  are  used  along  with  it.  Upon  the  whole,  then,  it  seems  to  me  that 
there  is  nothing  in  this  case  to  show  an  intention  on  the  part  of  the  insurers 
to  use  the  word  «  suicide"  in  a  more  extended  sense  than  that  which  is 
ordinarily  and  popularly  attributed  to  it ;  and  that,  on  the  contrary,  the 
context  shows  that  it  was  their  intention  to  use  it  in  the  ordinary  and  popu- 
lar sense,  and  that  they  have  so  used  it ;  and,  consequently,  that  the  direc- 
tion of  the  judge  was  correct,  and  that  the  defendant  in  error  is  entitled  to 
judgment. 

•Rolfe,  B.  The  question  in  this  case  is  very  short.  Louis  r*'^Qi 
Schwabe,  in  the  year  1836,  insured  his  own  life  for  999/.,  in  an 
office  of  which  the  plaintiffs  in  error  were  the  directors  liable  to  be  sued 
for  money  becoming  due  on  the  policies  of  insurance.  The  policy  by 
which  the  999/.  was  insured,  contained  a  clause  in  these  words  : — "Every 
policy  effected  by  a  person  on  his  own  life  shall  be  void,  if  such  person 
shall  commit  suicide,  or  die  by  duelling  or  the  hands  of  justice."  Schwabe 
died  in  1845,  and  the  defendant  in  error  obtained  letters  of  administration, 
and  then  sued  the  plaintiffs  in  error  in  action  of  assumpsit  for  the  999/., 
secured  by  the  policy.  The  plaintiffs  in  error  pleaded  that  Louis  Schwabe 
did  commit  suicide,  whereby  the  policy  became  void.  On  this  issue 
was  joined.  The  issue  was  tried  before  my  brother  Cresswell,  at  the 
Liverpool  summer  assizes  last  year;  and,  on  the  part  of  the  plaintiffs  in 
ernor  witnesses  were  called  to  prove  that  Schwabe's  death  was  caused  by 
his  having  voluntarily,  and  for  the  purpose  of  killing  himself,  swallowed  a 
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quantity  of  sulphuric  acid ;  and  the  same  witnesses  also  gave  evidence 
tending  to  show,  that,  at  the  time  of  his  so  swallowing  the  said  sulphuric 
acid,  Louis  Schwabe  was  of  unsound  mind.  My  brother  Cresswell,  in 
summing  up  the  case  to  the  jury,  told  them,  that,  in  order  to  find  the  issue 
for  the  plaintiffs  in  error,  they  must  be  satisfied  that  Schwabe  died  by  his 
own  voluntary  act,  being  then  able  to  distinguish  between  right  and  wrong, 
and  to  appreciate  the  nature  and  quality  of  the  act  he  was  doing,  so  as 
to  be  a  responsible  moral  agent.  To  this  ruling  the  plaintiffs  in  error 
have  excepted ;  and  we  have  therefore  to  say  whether  that  ruling  was 
right ;  and  this  depends  on  the  meaning  of  the  words  in  the  policy  «  shall 
commit  suicide.19  If  they  mean,  shall  destroy  his  own  life  under  circum- 
stances which  will  make  him  a  "felo  de  se"  then  the  ruling  was  right: 
*4621  ^  *mean  merely  "  shall  intentionally  kill  himself"  then  the 
Tuling  was  wrong. 

The  word  "  suicide"  is  not,  as  it  appears  to  me,  a  word  of  art,  to  which 
any  legal  meaning  is  to  be  affixed  different  from  that  which  it  is  popularly 
understood  to  bear.  The  authorities  referred  to  by  the  defendant  in  error, 
as  showing  that  suicide  means  the  felonious  taking  away  of  a  man's  own 
life,  do  not  at  all  bear  out  his  proposition.  Lord  Hale,  indeed,  in  the 
thirty-first  chapter  of  his  Pleas  of  the  Crown,  vol.  i.  p.  411,  certainly 
speaks  of  felo  de  se  and  suicide,  as  convertible  terms,  and  defines  both 
the  one  and  the  other  as  being,  where  a  man  of  the  age  of  discretion,  and 
compos  mentis,  voluntarily  kills  himself.  But  it  appears  to  me  plain  from 
the  whole  context  of  the  passage  in  question,  that  Lord  Hale  did  not 
understand  that  he  was  giving  a  definition  of  the  term  suicide,  except  as  it 
was  often  used  to  mean  the  same  thing  as  felo  de  se ;  and  this  seems 
manifest  from  the  fact,  that,  what  in  the  passage  in  question  he  calls  sui- 
cide, he  a  few  lines  above  designates  as  homicidium  sui  ipsius.  Now, 
there  can  be  no  doubt  that  a  man  who  takes  away  the  life  of  another, 
commits  homicide,  even  though  the  act  was  justifiable,  or  may  have  hap- 
pened entirely  "per  infortunium,"  and  was,  therefore,  not  criminal  at  all; 
see  Hale  P.  C.  c.  39.  And,  therefore,  taking  suicide  as  meaning  the  same 
thing  as  homicide  of  one's  self,  it  seems  to  follow,  that,  in  the  opinion  of 
Lord  Hale,  neither  guilt  nor  moral  responsibility  is  necessarily  involved 
in  its  legal  definition. 

The  passage  to  which  we  were  referred  in  4  Bla.  Com.  189,  seems 
strongly  to  show  that  suicide  does  not,  in  the  opinion  of  that  learned  judge, 
necessarily  include  the  notion  of  moral  responsibility.  The  learned  com- 
mentator, after  stating  that  the  party  who  destroys  himself  is  not  felo  de 
se,  unless  he  was  in  his  senses,  adds  that  coroners'  juries  are  apt  to  push 
*d6T1  Pr'nc^P^e  t°°  'far*  an(l  *°  hold  that  the  very  act  of  suicide  is 

evidence  of  insanity.  It  is  plain  that  the  word  suicide  is  there 
used  as  designating  the  mere  act  of  self-destruction  ;  otherwise,  the  pas- 
sage would  be  insensible. 

The  only  other  authority  referred  to,  in  which  the  word  suicide  occurs,  is 
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the  recent  case  of  Borradaile  v.  Hunter,  5  M.  &  G.  639, 5  Scott,  N.  R.  418, 
which  was  an  action,  like  this,  on  a  policy  of  insurance,  in  which  was  a 
stipulation  making  it  void,  not,  as  in  this  case,  if  the  party  should  commit 
suicide,  but,  if  he  should  "  die  by  his  own  hands."  There,  a  majority  of 
the  court  held  that  the  assured,  having  intentionally  destroyed  himself, 
though  he  was  at  the  time  incapable  of  distinguishing  between  right  and 
wrong,  the  policy  was  void.  Tindal,  C.  J.,  differed  from  the  rest  of  the 
court;  and,  at  p.  668  of  his  judgment,  the  following  passage  occurs: 
"The  expression,  dying  by  his  own  hand,  is  in  fact  no  more  than  the 
translation  into  English  of  the  word  of  Latin  origin  "suicide:"  bu^  if  the 
exception  had  run  in  these  terms — '  shall  die  by  suicide,  or  by  the  hands 
of  justice,  or  in  consequence  of  a  duel,'  surely  no  doubt  could  have  arisen 
that  a  felonious  suicide  was  intended  thereby."  This,  though  it  certainly 
shows  that  Tindal,  C.  J.,  would,  from  the  context,  have  interpreted  the 
word  suicide  in  this  policy  as  he  did  the  words  «  die  by  his  own  hands," 
in  Borradaile  v.  Hunter,  as  referring  only  to  cases  of  self-destruction 
perpetrated  by  persons  of  sound  mind,  yet  shows  also  that  he  did  not  think 
that  to  be  the  necessary  or  natural  meaning  of  the  word  suicide,  standing 
alone.  The  distinction  between  felonious  suicide  and  suicide  not  felonious, 
taken  and  observed  on  by  that  learned  judge,  seems  conclusively  to  show, 
that,  in  his  opinion,  suicide  did  not  necessarily,  ex  vi  termini,  import  a 
criminal  act,  and  therefore  the  *act  of  a  responsible  moral  agent ;  t*ap.a 
and  in  the  same  case,  near  the  bottom  of  page  688,  Erskine,  J., 
speaks  of  criminal  suicide,  showing  that  he  took  the  same  view  of  the 
meaning  of  the  word  suicide  as  was  taken  by  the  lord  chief  justice.  All 
these  authorities  seem  to  me  to  favour  my  interpretation  of  this  word. 

But,  after  all,  our  decision  must  rest  entirely  on  what  is  the  ordinary 
meaning  of  the  term.  In  my  opinion,  every  act  of  self-destruction  is,  in 
common  language,  described  by  the  word  suicide,  provided  it  be  the  in- 
tentional act  of  a  party  knowing  the  probable  consequence  of  what  he  is 
about.  This  is,  I  think,  the  ordinary  meaning  of  the  word ;  and  I  see 
nothing  in  the  context  enabling  me  to  give  it  any  but  its  ordinary  signifi- 
cation. 

For  these  reasons,  I  think  that  a  venire  de  novo  must  be  awarded. 

Patteson,  J. (a)  The  sole  question  is,  what  is  the  true  meaning  of  the 
words  «« commit  suicide,"  in  the  policy  in  question  ? 

It  is  argued,  first,  that  these  words  have  a  technical  meaning,  and  im- 
port a  felony. 

No  authority  is  cited  for  this  position :  no  case  in  which  the  finding  of 
a  jury  that  A.  had  <<  committed  suicide,"  has  been  held  equivalent  to  a 
finding  that  A.  had  «  murdered  himself,"  or  that  A.  was  «  a  felon  of  him- 
self." I  apprehend  that  the  word  <<  murdravit"  was  as  necessary  in  a 
case  of felo  de  se  as  in  the  case  of  the  murder  of  another  person ;  and, 

(a)  Coleridge,  J.,  was  absent  He  had  heard  the  argument,  and  concurred  in  opinion 
with  the  majority  of  the  judges. 
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unless  some  records  could  be  found,  or  some  decisions  of  the  courts,  in 
"which  the  word  "  suicide"  has  been  held  to  have  the  same  meaning  as 
«  self-murder,"  I  am  at  a  loss  to  know  what  ground  there  is  for  saying 
that  the  words  «  commit  suicide"  have  any  technical  meaning. 
*4651  ls  ar£ued>  secondly,  that  the  words,  in  their  ordinary  accep- 

tation,  import  felony. 

Now,  the  word  "  suicide,"  literally  translated,  means  only  "  killing  him- 
self or  herself:"  the  circumstances  attending  the  act  manifestly  cannot 
affect  the  literal  meaning  of  the  word. 

Reference  is  made  to  Hale's  Pleas  of  the  Crown,  c.  31,  p.  411,  where  Lord 
Hale,  in  speaking  of  the  different  kinds  of  murder,  speaks  of  suicide— -felo 
de  se.  No  doubt,  he  does ;  but  he  is  treating  of  criminal  suicide  only ;  and 
he  nowhere  intimates  that  the  word  "  suicide"  in  itself  imports  criminal 
suicide.  Johnson's  dictionary  and  Richardson's  dictionary  are  also  referred 
to :  but  they  are  of  very  little  weight  when  the  court  is  considering  what 
the  parties  to  a  contract  mean  by  the  words  they  have  used.  The  word 
"commit"  is  said  always  to  be  used  in  a  bad  sense  :  be  it  so ;  but,  how 
does  that  prove  that  it  communicates  the  quality  of  felonious  to  the  word 
"  suicide  ?"  No  suicide  is  good  or  meritorious ;  it  must  always  be  spoken 
of  in  a  bad  sense,  however  pitiable,  or,  one  may  hope,  excusable,  the  cir- 
cumstances of  it  may  be. 

But  it  is  argued,  thirdly — which  is  the  true  question — that  a  felonious 
suicide  only  is  pointed  at  by  this  policy,  and  that  this  appears  by  the  words 
themselves,  and  by  the  context. 

Now,  the  words  themselves  are  large  enough  to  embrace  all  self-destruc- 
tion, as  well  as  self-murder :  not  indeed,  as  was  admitted  in  Borradaile  v. 
Hunter,  to  embrace  cases  of  mere  accident,  or  of  insanity  extending  to 
unconsciousness  of  the  act  done,  or  of  its  physical  consequences ;  because 
such  cases,  although  comprehended  in  the  very  words  themselves,  cannot 
*46fl  ^e  considered  t°  have  been  in  the  contemplation  of  the  •contract- 
ing parties ;  but  clearly  embracing  an  act  of  self-destruction  com- 
mitted by  a  person  who  was  aware  of  the  probable  consequence  of  the  act, 
and  intended  that  consequence  to  follow.  The  context  in  this  case,  as  in 
Borradaile  v.  Hunter,  is,  «  or  die  by  duelling  or  the  hands  of  justice," 
except  that,  in  that  case,  the  words  were — «  die  by  his  own  hands,  or  by 
the  hands  of  justice,  or  in  consequence  of  a  duel,"  so  that  the  verb  "  die" 
applied  to  all  the  members  of  the  sentence,  whereas,  here,  the  words 
"  commit  suicide"  are  complete  as  a  sentence,  without  any  word  taken 
from  the  other  part.  I  do  not  know  that  this  makes  any  difference.  It  is 
true,  that  the  other  two  modes  of  death  appear  to  be  connected  with  felony  : 
yet  I  apprehend  that  the  actual  felony  is  no  part  of  the  cause  of  exception 
from  liability.  If  it  were,  it  would  be  competent  to  the  plaintiff  to  prove 
that  the  deceased,  although  dying  by  the  hands  of  justice,(a)  was,  in  truth, 
innocent  of  the  crime  for  which  he  suffered;  in  the  same  manner  as  it  is, 

(a)  Vide  supri,  452  (r). 
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no  doubt,  competent  to  an  executor  to  traverse  an  inquest  of  felo  de  se, 
found  upon  view  of  the  body  of  bis  testator,  by  a  coroner's  jury ;  or,  that 
the  deceased,  although  killed  in  a  duel,  had  fired  his  pistol  in  the  air,  and 
never  contemplated  shooting  at  his  opponent.  Such  defences  would 
surely  be  excluded ;  for,  the  words  of  the  exception  are  express — «  die 
by  the  hands  of  justice,"  whether  justly  or  not,(a)  "or  by  duelling,"  whe- 
ther it  were  felony  or  not.  It  seems,  in  truth,  that  the  exception  is  not 
framed  with  reference  to  the  commission  of  any  felony  or  crime ;  but  to 
guard  against  the  time  for  payment  of  the  sum  insured  being  accelerated 
by  the  voluntary  act  of  the  party  interested  in  the  money.  It  is  equally  so 
accelerated  by  voluntary  act,  if  the  deceased  knew  the  consequences  of 
his  act,  and  intended  them  to  follow,  whether  he  was  sane  or  under  some 
delusion  as  to  the  moral  *quality  of  the  act  done.  That  the  volun-  r*4(j7 
tary  act  of  the  party  interested, — and  not  the  felony, — is  the  thing 
contemplated  by  the  exception,  is  further  apparent  from  this  circumstance, 
that  the  clause  in  the  policy  goes  on  to  do  away  with  the  exceptions  alto- 
gether, when  the  deceased  has  parted  with  all  interest,  either  for  himself 
or  his  family,  by  assigning  the  policy,  and,  where  the  deceased  has  mort- 
gaged or  charged  it  for  the  benefit  of  creditors,  to  do  away  with  the  excep- 
tion to  the  extent  of  the  sum  secured  ;  yet  felony  would  be  committed  in 
those  cases  just  as  much  as  if  the  policy  had  not  been  assigned. 

I  do  not  inquire  into  the  reason  of  this  qualification  of  the  exception  in 
the  policy, — whether  it  has  any  thing  to  do  with  the  removal  from  the 
deceased  of  temptation  to  destroy  himself  when  he  has  parted  with  his 
interest,  or  not ;  or  whether  it  is  inserted  as  an  inducement  to  those  who 
want  to  raise  money,  to  effect  policies  at  this  office ;  or  what  other  reason 
may  be  conjectured.  It  is  sufficient,  for  my  purpose,  that  it  tends  to  show 
that  the  contracting  parties  did  not  regard  the  commission  of  felony,  as 
such,  in  their  contract. 

Upon  the  whole,  I  am  of  opinion  that  the  words  » commit  suicide" 
mean  only  "  kill  himself;"  and  that  the  true  question  to  be  put  to  the  jury 
is  that  which  was  put  by  Erskine,  J.,  in  Borradaile  v.  Hunter — whether 
the  deceased  knew  the  probable  consequences  of  his  act,  and  did  that  volun- 
tarily, intending  such  consequences  to  follow ;  and  that  no  question  should 
be  put  as  to  the  act  done  being  criminal  or  not. 

It  follows,  that,  in  my  opinion,  the  judgment  must  be  reversed,  and  a 
venire  de  novo  awarded. 

Aldeeson,  B.  I  also  am  of  opinion  that  there  ought  to  be  a  venire  de 
novo  in  this  case ;  and  I  shall  say  but  a  very  few  words  upon  the  points 
raised. 

The  true  principle  governing  cases  of  this  sort  seems  *to  be  very  r»468 
well  laid  down  by  my  brother  Maule  in  Borradaile  v.  Hunter. 
The  words  in  question  seem  to  me  in  this  case  to  have  their  proper  con- 
struction, when  taken  as  including  all  cases  of  voluntary  self-destruction. 

(a)  Vide  sapri,  452  (i). 
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They  do  not  apply  to  cases  in  which  the  will  is  not  exercised  at  all ;  as, 
where  death  results  from  accident  or  delirium ;  but  where  the  self-destruc- 
tion is  voluntary,  although  the  will  may  be  perverted.  It  seems  to  me, 
therefore,  that  the  argument  arising  out  of  the  peculiar  use  of  the  word 
«  suicide"  in  this  contract,  is  fallacious ;  and  that  the  word  is  often  used 
in  its  most  extended  sense,  that,  namely,  which  has  been  assigned  to  it  on 
behalf  of  the  plaintiffs  in  error.  For  instance,  to  take  so  common  a  book 
as  the  Encyclopaedia  Britannica,  under  the  head  of  «  Suicide,"  I  find  this 
observation :  «  The  general  causes  of  suicide  are  twofold— insanity  and 
crime."  So  that  the  word  «  suicide"  has  often,  in  its  ordinary  accepta- 
tion in  the  English  language,  that  enlarged  sense  ;  and  it  is  not,  therefore, 
to  be  confined  to  cases  of  criminal  intention  alone.  Then,  reliance  is 
placed  upon  the  words  in  the  company  of  which  the  word  «  suicide"  is 
found  in  the  policy — «  death  by  duelling  or  by  the  hands  of  justice."  I 
doubt,  however,  whether  that  argument  carries  the  case  much  further. 
Suppose  a  person  insured  were  to  die  in  a  duel,  I  do  not  conceive  it  would 
be  competent  to  his  representatives  to  say  that  he  was  insane  at  the  time. 
Cases  may  easily  be  suggested,  in  which  a  duel  might  be  fatal,  and  yet  not 
felonious ;  such  as,  a  duel  in  the  course  of  war,  or  the  like. 

The  case,  however,  has  been  so  fully  gone  into  by  those  learned  judges 
who  have  immediately  preceded  me,  that  I  shall  do  no  more  than  express 
my  concurrence  with  their  judgments. 

Parke,  B.    The  question  in  this  case  may  be  very  shortly  stated.  By 

•4691  terms  of  ^e  P°lic>'» a11  ^e  *con(litions  and  regulations  endorsed, 
are  incorporated  in  it ;  and  one  of  those,  the  sixth,  is,  that  every 
policy  effected  by  a  person  on  his  own  life,  shall  be  void,  if  such  person 
shall  commit  suicide,  or  die  by  duelling  or  the  hands  of  justice :  and  there 
is  a  plea,  that  the  intestate  did  commit  suicide. 

On  the  trial,  my  brother  Cresswell  told  the  jury,  "  that,  in  order  to 
find  the  said  issue  (o)  for  the  defendants,  it  was  necessary  that  the  said 
jury  should  be  satisfied  that  Schwabe  died  by  his  own  voluntary  act,  being 
then  able  to  distinguish  between  right  and  wrong,  and  to  appreciate  the 
nature  and  quality  of  the  act  that  he  was  doing,  so  as  to  be  a  responsible 
moral  agent ;  that  the  burden  of  proof  as  to  his  dying  by  his  own  volun- 
tary act,  was  on  the  defendants,  but,  that  being  established,  the  jury  must 
assume  that  he  was  of  sane  mind,  and  a  responsible  moral  agent,  unless 
the  contrary  should  appear  in  evidence." 

The  question  is,  whether  this  direction  was  correct.  I  agree  with  the 
majority  of  the  judges  who  have  preceded  me,  that  part  of  the  direction, 
viz.  that  as  to  the  necessity  of  his  being  a  responsible  moral  agent,  was 
wrong ;  for,  I  think,  that,  according  to  the  proper  construction  of  this 
policy,  if  the  intestate  voluntarily  killed  himself,  it  was  immaterial  whether 
he  was  then  sane  or  not. 

This  being  a  written  contract  between  the  parties,  the  construction  of  it 

(a)  The  issue  joined  on  the  second  plea. 
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belongs  to  the  court ;  and  the  court  must  adopt  the  usual  rules,  and  con- 
strue the  provisos  or  conditions,  as  well  as  the  other  parts  of  the  instrument, 
according  to  the  ordinary  meaning  of  the  language  used ;  except  that 
terms  of  art,  or  technical  words,  must  be  understood  in  their  proper  sense, 
unless  the  context  controls  or  alters  their  meaning :  ancient  words  may  be 
explained  by  contemporaneous  usage ;  *and  words  which  have  1^479 
acquired  a  peculiar  sense,  by  usage,  in  particular  districts,  occu- 
pations,  or  trades,  must  be  read  (the  usage  being  found  by  the  jury)  in 
their  acquired  sense. 

Here,  there  is  no  occasion  for  any  of  these  exceptions  in  construing  this 
instrument.  The  two  latter  are  inapplicable ;  and  there  is  no  ground  for 
saying  that  the  word  «  suicide"  is  a  legal  technical  term,  or  word  of  art. 
An  inquisition  stating  that  the  deceased  committed  suicide,  would  be 
clearly  informal  and  bad.  Nor  have  we  a  decision  of  any  court  on  the 
meaning  of  these  precise  words,  by  which  we  should  consider  ourselves 
bound.  The  case  of  Borradaile  v.  Hunter,  5M.&G.  639, 5  Scott,  N.  R. 
418,  certainly  is  not  such ;  nor  can  the  intimation  of  the  opinion  of  the 
Lord  Chief  Justice  Tindal,  by  way  of  illustration  of  his  argument,  as  to 
the  meaning  of  the  expressions  now  under  consideration,  have  the  same 
effect  as  a  decision. 

The  whole  question  resolves  itself  into  an  inquiry  as  to  the  sense  of 
words  used  in  the  ordinary  language  of  the  present  day,  the  instrument 
to  be  construed  bearing  date  in  the  year  1836;  and  we  are  all  perfectly 
competent  to  form  an  opinion  upon  such  a  subject,  and  need  not  refer  to 
lexicographers,  or  authors,  ancient  or  modern.  If  the  case  depended  on 
the  explanation  given  by  dictionaries,  the  result,  nevertheless,  would  be  the 
same.  Johnson,  indeed,  explains  the  word  "suicide"  by  "self-murder, 
the  horrid  crime  of  self-murder" — which,  no  doubt,  it  includes ;  Webster, 
as  both  "self-murder"  and  "the  act  of  designedly  destroying  one-self," 
and  adds,  to  constitute  suicide,  the  person  must  be  of  years  of  discretion, 
and  refers  to  Blackstone,  inaccurately  \{a)  for,  the  passage  in  that  author(6) 
applies  to  *person  being  felo  de  se;  Richardson,  who  states  them  r*47i 
to  be  words  of  modern  formation,  as  "  the  slaying  of  himself,  or 
self-murder."  But  the  question  does  not  depend  upon  the  opinion  of  such 
authors ;  for,  though  they  are  authorities,  they  are  not  conclusive :  the  case 
turns  on  the  meaning  of  the  vernacular  language  which  we  now  use  ;  and 
I  must  own  that  I  feel  no  doubt  as  to  the  import  of  the  expression  "  com- 
mit suicide."  In  ordinary  parlance,  every  one  would  so  speak  of  one  who 
had  purposely  killed  himself,  whether  from  tadium  of  life,  or  transport  of 
grief,  or  in  a  fit  of  temporary  insanity.  To  die  by  his  own  hands,  or  to 
commit  suicide,  seems  to  me  to  be  all  one,  and  to  apply  to  all  cases  of 
voluntary  self-homicide ;  and  I  do  not  see  any  reason  why  a  different 

(a)  Except  upon  the  suppoaiyon  that  the  author  considered  "suicide"  and  "felonious  self- 
destruction,"' — as  was,  in  this  case,  contended  by  the  plaintiff  below, — to  be,  in  truth,  con- 
vfertible  terras. 

(b)  Vol.  IV.  p.  189. 
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sense  to  the  ordinary  one  should  be  attributed  to  these  words  in  this  instru- 
ment :  on  the  contrary,  I  see  very  good  ground  for  believing  that  they  are 
used  in  their  ordinary  sense,  in  order  to  avoid  the  consequences  which 
would  have  followed  the  adoption  of  such  words  as  "  committing  felony 
of  himself,"  or  «  self-murder ;"  as  it  may  be  well  supposed  that  juries 
would,  in  favour  of  the  family  of  the  deceased,  take  the  same  lax  view 
of  the  evidence  as  coroners'  juries  generally  do. 

I  think  that  the  judgment  ought  to  be  reversed,  and  a  venire  de  novo 
awarded. 

Pollock,  C.  B.  I  regret  that  I  differ  from  the  majority  of  the  court 
who  have  already  delivered  their  opinions :  but,  as,  after  the  fullest  deli- 
beration, I  feel  compelled  to  come  to  the  conclusion  that  the  direction  of 
my  brother  Cresswell  to  the  jury  at  the  trial,  was  correct  in  point  in  law, 
and  that  the  plaintiff  below  is  entitled  to  our  judgment,  it  is  my  duty,  with 
whatever  reluctance  and  hesitation,  to  state  my  own  view  of  the  case,  and 
the  reasons  upon  which  that  conclusion  is  founded. 

•4721  ^e  Q^8^011*  m  Pomt  °f  *°rm>  nas  Deen  50  Nearly  *stated  al- 
ready, that  it  is  unnecessary  to  state  it  again ;  but,  in  substance, 
it  is,  what  is  the  meaning  of  the  words  «  commit  suicide"  in  the  policy 
in  question  ? — does  the  expression  mean  and  include  that  the  party  was 
compos  mentis?  that  he  was  a  responsible  being,  capable  of  distinguishing 
right  from  wrong,— -as  stated  by  my  brother  Cresswell  ?  or,  is  the  expres- 
sion applicable  to  a  person  who  intentionally  produces  his  own  death,  (that 
is,  uses  the  means  of  destruction,  with  a  knowledge  of  the  effects  they 
will  produce,  and  with  the  intention  of  producing  them,)  but  whose  under- 
standing, or  judgment,  or  will,  is  so  perverted  by  disease  that  he  has  ceased 
to  be  responsible  criminally  for  his  conduct  ? — in  short,  who  is  insane  (pos- 
sibly) upon  every  other  point  but  the  physical  effects  of  using  a  deadly 
weapon,  or  the  result  of  applying  adequate  means  to  produce  the  destruc- 
tion of  life  ? 

In  considering  the  question,  every  thing  turns  on  the  meaning  of  the 
words  as  ordinarily  occurring  in  the  English  language  and  in  English  au- 
thorities, and  especially  in  books  written  on  law  or  morals. 

Now,  what  is  the  meaning  of  the  word  "  suidde,"  merely  as  an  English 
word,  according  to  the  best  authorities  ?  Does  it  mean  the  killing  of  one's 
self,  in  the  same  way  as  "homicide"  means,  simply,  the  killing  of  a  hu- 
man being — whether  by  accident,  negligence,  or  in  self-defence  ?  or,  does 
it  imply  a  criminal  taking  away  of  one's  own  life  ? 

The  word  is  of  modern  origin :  it  does  not  occur  in  the  Bible,  or  in  any 
English  author  before  the  reign  of  Charles  II. ;  probably,  not  till  after  the 
reign  of  Anne.  As  far  as  I  have  been  able  to  trace  it,  it  first  occurs  as  an 
'4731  English  word  in  Hale's  Pleas  of  the  Crown.  Hale  was  a  judge 
J    during  the  Comraonwealth,(a)  and  died  in  *1676.    His  work  was 

(>r)  He  xvn*  nl*>  Chief  Baron,  (1G60,)  ami  Chief  Justice  of  the  Common  Pleas,  (1071,) 
after  rue  Restoration. 
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published  in  1736.  It  is  not  in  Hawkins,  first  published  in  1716 :  but  it 
is  to  be  found  in  Blackstone.  These,  as  legal  authorities,  will  be  adverted 
to  presently ;  but  I  wish  to  notice  first  the  authorities  not  legal. 

The  meaning  assigned  to  the  word  by  Johnson,  in  his  dictionary,  is, 
<<  self-murder — the  horrid  crime  of  destroying  one's  self— a  self-murderer;" 
and  he  gives  no  other  signification,  In  Richardson's  dictionary  it  is, 
«*the  slayer  of  himself;"  also,  "the  slaying  of  himself— self-murder." 
In  the  Dictionnaire  Universel  of  the  French  language,  published  in  1771, 
it  is  said  that  the  word  was  introduced  into  the  French  language  by  the 
Abbe  Desfontaines ;  and  a  quotation  is  given  from  his  works,  where  it  is 
manifestly  used  in  the  sense  given  to  it  by  Johnson.  Desfontaines  was 
born  in  1685,  and  died  in  1745. 

In  the  year  1644,  was  published  with  the  works  of  John  Donne  (the 
poet,)  dean  of  St  Paul's,  who  died  in  1631,  his  *</3iae«oro$,  a  Declaration 
on  that  Paradox  or  Thesis  that  self-homicide  is  not  so  naturally  Sin,  that 
it  may  never  be  otherwise."  The  word  «  suicide"  does  not  occur  in  this 
work ;  from  which  it  may  be  presumed  that  it  was  not  then  in  general  use, 
and  perhaps  was  not  in  use  at  all. 

In  1785,  Archdeacon  Paley  published  his  work  on  The  Principles  of 
Moral  and  Political  Philosophy.  The  third  chapter  of  book  iv.  is  on 
"Suicide."  Throughout  that  chapter  the  word  is  used  as  denoting  the 
act  of  a  reasonable,  moral,  and  responsible  agent ;  and  in  no  other  sense. 

In  1790,  Charles  Moore,  M.  A.,  rector  of  Cuxton,  in  Kent,  published 
"  A  full  Enquiry  into  the  Subject  of  Suicide  ;  to  which  are  added  (as  being 
closely  connected  with  the  subject)  two  Treatises  on  Duelling  and  Gam- 
ing." Page  4  contains  the  following  passage:  "There  *are 
points,  then,  to  be  settled,  and  exceptions  to  be  made,  previous  L 
to  a  general  charge  of  guilt  on  all  who  put  a  sudden  end  to  their  own 
lives.  For,  though  every  person  who  termintaes  his  mortal  existence  by 
his  own  hand,  commits  suicide,  yet  he  does  not  therefore  always  commit 
murder,  which  alone  constitutes  its  guilt.  Some  distinction  is  necessary 
in  regard  to  a  man's  killing  himself,  as  it  would  be  had  he  killed  another 
person  ;  which  latter  he  may  do  either  inadvertently  or  legally,  and  therefore, 
in  either  case,  innocently,  and  without  the  imputation  of  being  the  mur- 
derer of  another.  When  a  man  kills  himself  inadvertently  or  involuntarily,  it 
comes  under  the  legal  description  of  accidental  death,  or  per  infortunium ; 
but,  as  to  his  doing  it  legally,  the  law  allows  of  no  such  case.  The  only 
instance  of  innocence  which  it  allows  to  the  commission  of  voluntary 
suicide,  is  in  the  case  of  madness;  when  a  man,  being  deemed  under  no 
moral  guidance,  can  be  subject  to  no  imputation  of  guilt  on  account  of 
his  behaviour  to  himself  or  others." 

In  the  Encyclopaedia  Britannica,  the  explanation  of  the  word  "suicide" 
is,  "the  crime  of  self-murder,"  or  "the  person  who  commits  it."  There 
is  a  treatise  on  law,  in  the  Encyclopaedia  Metropolitana,  in  which  suicide 
is  spoken  of:  it  is  in  the  2d  volume  of  pure  sciences,  p.  711,  "On 
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Offences  against  Self."  Speaking  of  the  cases  where  society  may  inter- 
fere  to  prevent  or  punish,  the  writer  says :  «  This  observation  applies  to 
suicide — the  greatest  offence  a  man  can  commit  against  himself." 

These  are  all  the  lay  authorities  I  think  it  necessary  to  refer  to.  But 
there  are  legal  authorities,  which,  if  unopposed  by  other  and  greater  au- 
thorities, I  should  deem  binding  and  conclusive  upon  the  subject,  in  a 
court  of  law. 

•4751  *Hale,  in  the  work  already  alluded  to,  defines  felo  de  se,  or 
suicide,  to  be  «  where  a  man  of  the  age  of  discretion,  and  compos 
mentis,  voluntarily  kills  himself,  by  stabbing,  poison,  or  any  other  way." 
Judge  Blackstone  in  his  Commentaries,  first  published  in  1765 — 1768, 
uses  the  word  in  connection  with  self-murder,  and  in  the  same  sense  as 
Hale.(a)  In  Burn's  Ecclesiastical  Law,  tit.  Suicide,  first  published  in 
1760,  it  is  said:  "By  the  rubric  before  the  burial  office,  persons  who 
have  laid  violent  hands  upon  themselves,  shall  not  have  that  office  used 
at  their  interment.  And  the  reason  thereof  given  by  the  canon  law,  is, 
because  they  die  in  the  commission  of  a  mortal  sin :  and  therefore  this 
extendeth  not  to  idiots,  lunatics,  or  persons  otherwise  of  insane  mind,  as, 
children,  under  the  age  of  discretion,  or  the  like.  So  also  not  to  those 
who  do  it  involuntarily,  as,  where  a  man  kills  himself  by  accident ;  for, 
in  such  case,  it  is  not  their  crime,  but  their  very  great  misfortune."  The 
4  Geo.  2,  c.  52,  relates  only  to  felo  de  se:  but  the  editor  says,  "Suicides 
are  to  be  buried  in  the  churchyard  at  night;  but  no  service  is  to  be  per- 
formed over  them."  In  Jacob's  Law  Dictionary,  in  the  edition  of  1772, 
under  title  "Suicide,"  reference  is  made  to  title  "Self-murder;"  where  it 
is  said  that  "  self-murder  is  ranked  amongst  the  highest  crimes,  being  a 
peculiar  species  of  felony — a  felony  committed  on  one's  self.  The  party 
must  be  in  his  senses,  else  it  is  no  crime.  In  this,  as  well  as  all  other 
felonies,  the  offender  must  be  of  the  age  of  discretion,  and  compos  mentis ; 
and,  therefore,  an  infant  killing  himself,  under  the  age  of  discretion,  or  a 
lunatic  during  his  lunacy,  cannot  be  a  felo  de  sc."  Blackstone  says  :(a) 
"Self-murder,  the  pretended  heroism,  but  real  cowardice,  of  the  stoic 
philosophers,  who  destroyed  themselves,  to  avoid  those  evils  which  they 
*4761  kaa*  not  'fortitude  to  endure,  though  the  attempting  it  seems  to  be 
J  countenanced  by  the  civil  law,(6)  yet  was  punished,  by  the  Athe- 
nian law,  with  cutting  off  the  hand  which  committed  the  desperate  deed.(c) 
And  also  the  law  of  England  wisely  and  religiously  considers  that  no 
man  hath  a  power  to  destroy  life,  but  by  commission  from  God,  the 
author  of  it :  and,  as  the  suicide  is  guilty  of  a  double  offence — one  spiri- 
tual, in  invading  the  prerogative  of  the  Almighty,  and  rushing  into  his 
immediate  presence  uncalled  for — the  other  temporal,  against  the  King, 

(a)  See  4  Bl.  Comm.  p.  1 80. 

(6)  uSi  quit  impatientid  doloru,  aut  tadio  vitffi,  out  morbo,  out  furore,  tmt  pwlore  mart  malwt, 
non  animadvert atur  in  eum"  Dig.  lib.  49.  tit  16, 1.  0.  Aiui  see  Bynkershoek,  Obseiv.  Jur. 
Rom.  lib.  4,  c.  4,  riipi  Avf  o^iipiaf. 

(c)  Pott  Antiq.  b.  i.  c.  26. 
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who  hath  an  interest  in  the  preservation  (a)  of  all  his  subjects ;  the  law  has 
therefore  ranked  this  among  the  highest  crimes,  making  it  a  peculiar 
species  of  felony — a  felony  committed  on  one's  self.  A  felo  de  se,  there- 
fore, is  he  that  deliberately  puts  an  end  to  his  own  existence,  or  commits 
any  unlawful  malicious  act,  the  consequence  of  which  is  his  own  death  : 
as,  if,  attempting  to  kill  another,  he  runs  upon  his  antagonist's  sword  ;  or, 
shooting  at  another,  the  gun  bursts,  and  kills  himself. (6)  The  party  must 
be  of  years  of  discretion,  and  in  his  senses,  else  it  is  no  crime." 

It  should  seem,  therefore,  that  the  word  has  never  been  used  by  law 
writers  except  in  the  sense  of  a  criminal  taking  away  of  one's  own  life  : 
at  least,  I  am  not  aware  of  any  instance  in  any  law  writer,  of  its  use  in 
any  other  sense. 

It  may  be  presumed  that  the  word  is  of  legal  introduction,  and  was 
perhaps  first  taken  from  the  law  writers  by  Archdeacon  Paley.  It  has 
since  become  a  'word  of  general  use  :  but  I  am  not  aware  of  any  rt^y 
authority  by  which  it  can  be  shown  that  it  has  lost  the  meaning 
to  express  which  it  was  originally  framed,  or  adopted  from  some  other 
language.  And  I  think  it  is  clear,  that,  although  it  may  possibly  some- 
times admit,  in  modern  times,  of  a  more  loose  and  vague  interpretation,  it 
certainly  may  mean  self-destruction  by  a  person  compos  mentis,  and 
morally  responsible  for  his  acts:  and  the  question  is,  whether  thai  mean- 
ing is  or  is  not  what  was  intended  by  the  parties  to  this  contract. 

Now  in  this  policy,  I  find  it  coupled  with  the  word  «  commit ;"  the 
expression  is,  «  commit  suicide."  The  meaning  of  «  commit,"  in  John- 
son (with  reference  to  this  use  of  the  word)  is,  "  to  perpetrate — to  do  a 
fault — to  be  guilty  of  a  crime and  "perpetrate"  is,  to  commit,  to  act—~ 
always  in  an  ill  sense.  There  is  no  material  difference  in  Richardson. 
If,  therefore,  it  be  admitted,  as  I  think  it  must,  that  one  meaning  of  "  sui- 
cide" imports  not  merely  an  act,  but  a  criminal  act,  the  use  of  the  expres- 
sion «  commit  suicide"  is  some,  and  I  own  I  think  a  strong,  reason  for 
believing  that  the  parties  to  this  contract  used  the  word  in  that  sense. 

The  sentence  also  in  which  it  is  found,  may  throw  some  light  on  the 
matter.  It  is  coupled  with  death  by  duelling  or  by  the  hands  of  justice : 
and  the  condition  is  not — if  the  party  shall  die  by  suicide,  but,  if  he  shall 
«  commit  suicide."  I  think  this  imports  some  deliberate  criminal  act,  and 
not  an  act  the  result  of  insanity,  which  leaves  him  intelligence  enough  to 
know  the  means  of  death,  but  without  any  moral  control  over  his  actions. 

Again,  does  the  nature  of  the  instrument  itself  supply  any  argument 
either  way  ?  The  object  of  such  a  policy  is,  generally,  to  make  provision 
for  the  family  of  the  insurer ;  and  he  would  naturally  desire  to  include  all 
risks.  It  is  admitted  that  he  is  protected,  not  only  against  the  r«^8 
common  chances  of  death  by  disease,  but  *against  accident,  or  mere  * 

(a)  Rather,  in  the  retention  of  each  of  his  subjects,  for  the  benefit  of  himself  and  his  other 
subjects;  as,  otherwise,  the  rule  unusquisquc  poieM  renwtiiare  juri  pro  te  mtroducio,  would  seem 
to  apply. 

(6)  1  Hawk.  P.  C.  68,  1  Hale,  P.  C.  413. 
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negligence  of  the  grossest  kind.  He  may  even  be  the  immediate  cause 
of  his  own  death  by  a  deadly  weapon,  provided  he  be  so  insane  as  to  be 
utterly  unconscious  of  what  he  is  doing.  But,  according  to  the  argument 
for  the  defendants  below,  if  he  retains  a  glimmering  of  reason  just  enough  to 
enable  him  to  seek  to  produce  death  by  competent  means — it  matters  not 
whether  he  be  lost  to  all  moral  sense,  and  for  any  other  act  or  crime  a  com- 
plete madman  ; — his  policy  is  forfeited. 

I  own  I  cannot,  from  the  nature  of  the  contract,  believe  that  this  was 
what  the  parties  intended.  A  man  anxious  to  provide  for  his  family, 
would,  among  the  possible  calamities  of  life  that  might  terminate  it,  anti- 
cipate madness  as  one :  and,  whether  it  prostrated  his  intellect  altogether, 
or  produced  delusion,  or  destroyed  only  a  part  of  his  faculties,  would  make 
no  difference.  The  language  used  in  the  agreement  between  the  parties, 
does  not  necessarily  exclude  this  risk.  I  think,  therefore,  as  against  the 
office,  the  risk  ought  to  be  included. 

Examining  the  question  upon  more  general  principles,  I  am  induced  to 
come  to  the  same  conclusion.  In  the  eye  of  the  law,  with  reference  to 
crime,  a  man  is  either  compos  mentis  and  responsible,  or  he  is  non  compos 
mentis  and  irresponsible.  Physiologically,  no  doubt,  it  is  otherwise  :  and 
the  gradations  are  perhaps  imperceptible,  from  the  highest  perfection  of 
intellect,  to  the  darkest  obscuration  of  the  mind.  But,  in  point  of  law,  as 
soon  as  it  is  ascertained  that  a  person  (to  use  the  language  of  my  brother 
Cresswell  in  directing  the  jury)  has  lost  his  sense  of  right  and  wrong,  it 
matters  not  what  else  of  the  human  faculties  or  capacities  remain :  he 
ceases  to  be  a  responsible  agent ;  and,  in  my  judgment,  can  no  more  com- 
mit suicide  than  he  can  commit  murder. 

*4791       Lastly,  the  views  taken  by  the  defendants'  counsel  *  appear  to 
me  to  be  opposed  to  all  the  principles  of  sound  philosophy  which 
can  be  applied  to  the  subject. 

It  is  admitted,  of  course,  that  the  office  would  be  liable,  if  death  ensued 
from  any  of  the  ordinary  casualties  of  life,  even  resulting  from  the  act  of 
the  party  insured ;  provided  the  act  were  not  done  with  the  intention  to 
kill.  The  act  of  a  raving  madman,  or  of  a  patient  under  the  influence 
of  disease,  is  protected  by  the  policy,  if  the  consequences  are  not  foreseen 
and  intended.  So,  if  insanity  should  produce  delusion,  and  deprive  a  man 
of  the  use  of  the  ordinary  senses,  and  the  party  should  mistake  a  deadly 
weapon  for  an  instrument  of  music,  and  fancy  he  was  playing  on  it,  when 
he  was  destroying  his  own  life  ;  this  would  not  be  committing  suicide  within 
the  proviso  of  the  policy.  But,  what  if  the  delusion,  instead  of  applying 
to  a  pistol,  or  other  instrument  of  death,  applied  to  the  man  himself? 
Suppose  he  believed  he  was  Marcus  Curtius,  and  ought  to  leap  into  a  gulf? 
or  that  he  was  one  of  the  Decii,  and  must  sacrifice  himself  for  the  benefit 
of  his  country  ?  or,  what,  if  he  fancied  himself  an  apostle,  and  that  it 
became  his  duty  to  die  the  death  of  a  martyr  ?  What  sound  philosophy 
is  there  in  taking  a  distinction  between  a  delusion  about  a  pistol,  and  a 
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delusion  in  respect  of  the  man  against  whom  it  may  be  directed  ?  or, 
what  distinction,  in  point  of  good  sense,  can  be  taken  between  physical 
blindness,  in  consequence  of  which  the  party  insured  walks  into  a  well, 
and  intellectual  or  moral  blindness,  which,  leaving  him  the  use  of  his 
senses,  and  a  knowledge  of  the  physical  consequences  of  his  acts,  has 
deprived  him  of  all  judgment  which  should  control  and  govern  his  acts, 
and  of  all  sense  to  perceive  their  moral  consequences  ? 

It  may  be  said,  that,  when  the  delusion  extends  to  the  character,  office, 
or  condition  of  the  party,— so  that  he  mistakes  his  identity, — he  does 
not  mean  to  kill  himself,  and  in  such  a  case  the  office  would  be  liable. 
*But,  how  far  is  this  to  be  carried  ?  Suppose,  under  a  delusion,  r^gQ 
he  believed  he  had  committed  a  crime  for  which  he  ought  to  put 
himself  to  death,  and  th.nt  this  was  the  result  of  insanity — is  this  a  mis- 
take of  his  identity  ?  and  how  is  a  judge  to  direct  a  jury  so  as  to  steer 
clear  of  the  difficulties  that  would  thus  arise?  In  my  opinion,  such  sub- 
tleties as  these  ought  to  find  no  place  in  the  decision  of  such  a  question  as 
the  present,  in  which  is  involved  (from  the  present  extensive  practice  of 
life-insurance)  the  peace,  the  happiness,  and  security  of  thousands  of 
families.  Some  simple,  clear,  and  safe  rule  ought  to  be  laid  down  as  to  a 
subject  in  which  the  public  is  so  deeply  interested. 

In  my  judgment,  if  death  be  the  result  of  disease — whether  by  affecting 
the  senses  or  the  reason — the  insurance  office  is  liable  under  this  policy. 
Whether  the  privation  of  reason  be  total  or  partial,  whether  it  produce 
delusion  of  one  kind  or  another — whether  it  affects  sensation,  apprehen- 
sion, memory,  judgment,  or  will,  or  any  of  the  moral  and  intellectual 
powers  which  constitute  our  nature — if  the  act  be  not  the  act  of  a  sane 
responsible  creature,  but  is  the  result  of  any  delusion  or  perversion,  whe- 
ther physical,  intellectual,  or  moral,  it  is  not  the  act  of  the  man:  and,  to 
hold  otherwise,  seems  to  me  a  departure  from  the  simplicity  of  the  law, 
and  to  be  repugnant  to  sound  philosophy,  which  is  the  spirit  of  all  law, 
and  on  which  all  law  ought  to  be  founded. 

I  will  only  add,  that  I  have  not  adverted  to  the  case  of  Borradaile  v. 
Hunter,  because  the  expression  in  that  case — "  shall  die  by  his  oum  hand)y{a) 
— is  so  different  from  the  expression  in  this  case — "  commit  suicide" — 
that  that  decision  is  no  authority  on  the  point  arising  here. 

*The  opinion  of  the  majority  of  the  learned  judges  who  were  r»4gi 
present  at  the  argument  being  in  favour  of  the  plaintiffs  in  error, 
a  venire  de  novo  was  awarded. (6)  Judgment  accordingly.(c) 

(a)  Vide  nnte,  476  (a)  in  fine. 

(6)  Tho  case  proceeded  no  farther;  the  office  agreed  to  return  the  premiums  received, 
with  interest  at  4  per  cent,  amounting  to  967£  !)«.  Id.,  and  to  bear  their  own  costs.  An  offer 
to  the  same  effect  had  l>een  made  before  action,  but  rejected. 

(c)  "Suicide  *  appears  to  be  a  word  introduced  to  supply  the  want  of  a  legal  term  to 
denote  the  act  of  the  felo  de  sc.  Legal  and  popular  writers,  when  treating  of  this  offence, 
have  been  almost  unavoidably  led  to  consider  die  proximate  act  of  excusable  self-destruction, 
or  quati-tuicule ;  and  have  done  so  without  formally  disclaiming  the  use  of  a  term  which, 
though  in  some  sense  technical,  is  not  a  word  of  art.   The  term,  in  addition  to  its  primary  and 
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GREGORY  v.  The  Duke  of  BRUNSWICK,  and  VALLANCE.   June  1. 

A  declaration  for  a  conspiracy  to  prevent  the  plaintiff's  being  employed  as  nn  actor,  stated, 
by  wny  of  inducement,  that  the  plaintiff  was  about  to  exercise  the  profession  of  an  actor 
for  emolument,  and  diat  he  did  become  an  actor,  and  used  and  exercised  that  profession ; 
and  then  alleged  the  conspiracy  of  the  defendants,  and  its  results.  The  defendants  pleaded, 
first,  not  guilty,  then  two  pleas  denying  these  matters  of  inducement,  and  a  fourth,  Mating 
special  matter,  which  was  demurred  to.  The  demurrer  was  determined  by  the  court  in 
favour  of  the  plaintiff.  A  venire  was  awarded,  to  try  die  issues  and  to  assess  damages. 
The  jury  found  die  Issues  of  fact  for  the  defendant?,  but  assessed  no  damages  in  respect 
of  die  confession  of  a  cause  of  action  contained  in  the  fourth  plea.  Judgment  was  given 
for  die  defendants,  with  costs  of  suit,  but  without  an  award  of  costs  of  the  demurrer  :— 

Held,  that,  a  verdict  having  been  found  for  die  defendants  upon  an  is*ue  that  went  to  the 
whole  cause  of  action  on  the  merits,  the  want  of  an  assessment  of  damages  was  not  error; 
and,  for  the  same  reason,  that  a  repleader  was  unnecessary,  though  (come  scmble)  tho  issues 
joined  on  the  second  and  diird  pleas  were  immaterial. 

Held,  also,  that  the  judgment  was  erroneous,  in  not  awarding  co$U  of  the  demurrer,  pursuant 
to  the  3  &4  W.4,c.  42,  s.  34. 

But,  held,  that,  upon  this  writ  of  error  brought  6y  the  plaintiff,  die  court  could  not  simply  re- 
verse the  judgment  of  the  court  below,  but  must  give  such  judgment  as  that  court  ought 
to  have  given,  viz.  a  judgment  for  the  plaintiff  on  the  demurrer,  with  costs,  and  for  the 
defendants  on  the  issues  found  for  them. 

Case.  The  declaration  stated  that  the  plaintiff,  before  and  at  the  time 
of  the  making  of  the  conspiracy,  confederacy,  combination,  and  agreement 
*4S21  *the  defendants  thereinafter  mentioned,  was  about  to  become 
an  actor,  and  to  use  and  exercise  the  profession  or  occupation  of 
an  actor,  for  the  emolument,  profit,  and  advantage  of  the  plaintiff,  and  to 
perform,  as  thereinafter  mentioned,  in  public,  as  such  actor,  in  the  cha- 
racter of  Hamlet,  in  the  performance  of  a  certain  tragedy  in  a  certain 
theatre  wherein  such  performance  was  duly  authorized,  as  by  law  required, 
to  wit,  in  Covent  Garden  Theatre,  in  the  county  of  Middlesex,  at  the  re- 
quest of  one  Alfred  Bunn,  for  reward  to  be  therefore  paid  to  the  plaintiff 
by  the  said  Alfred  Bunn,  the  then  manager  of  the  said  theatre  :  yet  that 
the  defendants,  together  with  other  persons  whose  names  were  unknown 
to  the  plaintiff,  well  knowing  the  premises,  but  contriving,  and  falsely  and 
maliciously  intending  to  injure  and  aggrieve  the  plaintiff,  and  to  bring  him 
into  public  scandal,  shame,  and  disgrace,  and  to  injure  the  plaintiff  in  his 
said  profession  or  occupation  of  an  actor,  and  to  prevent  him  from  acquir- 
ing any  fame,  success,  or  reputation,  gain,  or  profit  therein,  and  to  oppress, 
vex,  impoverish,  and  ruin  the  plaintiff,  therefore,  and  before  the  plaintiff 
appeared  and  performed  in  the  said  character  of  Hamlet  as  thereinafter 
mentioned,  to  wit,  on,  &c,  falsely,  wickedly,  and  maliciously  did  amongst 
themselves  conspire,  combine,  confederate,  and  agree  together,  to  prevent 
the  plaintiff  from  performing  in  public  as  such  actor  as  aforesaid  in  the 
character  of  Hamlet,  in  the  performance  of  the  said  tragedy  in  the  theatre 
aforesaid,  and  to  prevent  the  public  audience  which  might  be  assembled 
to  witness  the  performance  of  the  said  tragedy  in  the  said  theatre,  on  the 
occasion  when  the  plaintiff  was  to  perform  as  aforesaid,  from  hearing  or 

ordinary  signification,  has  thus  acquired  the  secondary  meaning  applied  by  the  court  to  the 
construction  of  this  policy. 
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appreciating  the  performance  of  the  said  character  by  the  plaintiff  as  afore- 
said in  the  said  tragedy,  and  to  compel  the  plaintiff  to  desist  from  the 
performance  of  the  said  character,  and  to  deter  and  ^prevent  the 
manager  of  the  said  theatre  from  allowing  or  retaining  the  plain-  L 
tiff  to  perform,  as  such  actor  as  aforesaid,  in  the  said  theatre,  and  to  pre- 
vent the  plaintiff  from  exercising  his  said  profession  or  occupation  of  au 
actor  in  the  said  theatre,  and  from  gaining  or  acquiring  any  profit,  fame, 
or  reputation  by  his  performance  as  an  actor  in  the  character  aforesaid : 
that  the  defendants,  falsely  and  maliciously  contriving  and  intending  as 
aforesaid,  afterwards,  and  before  the  plaintiff  appeared  and  performed  as 
thereinafter  mentioned,  to  wit,  on,  &c,  in  pursuance  of,  and  according  to, 
the  said  conspiracy,  combination,  confederacy,  and  agreement  had  among 
themselves  and  the  said  other  persons  as  aforesaid,  and  in  order  to  carry 
the  same  into  fulfilment,  hired  and  engaged  divers,  to  wit,  200  persons 
whose  names  were  unknown  to  the  plaintiff,  for  gain  and  reward  to  them 
in  that  behalf,  and  caused  and  procured  divers,  to  wit,  200  other  persons 
whose  names  were  unknown  to  the  plaintiff,  to  attend,  and  they  did 
accordingly  attend,  as  part  of  the  audience,  in  the  said  theatre,  on  the 
occasion  when  the  plaintiff  was  to  perform  as  aforesaid,  and  did  perform 
as  thereinafter  mentioned,  to  hoot,  hiss,  groan,  and  yell  at  and  against  the 
plaintiff,  and  to  make  a  great  noise,  outcry,  uproar,  and  riot  at  and  against 
the  plaintiff  during  his  performance  of  the  said  character  on  the  occasion 
aforesaid,  and  to  aid  and  assist  the  defendants  and  the  said  other  unknown 
persons  first  above  mentioned,  in  carrying  into  effect  and  fulfilment  their 
unlawful  and  malicious  conspiracy,  combination,  confederacy,  and  agree- 
ment aforesaid ;  that  afterwards,  and  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  next  thereinafter  mentioned,  to  wit,  on,  &c.,  the 
plaintiff  became  such  actor  as  aforesaid,  and  used  and  exercised  the  said 
profession  or  occupation  of  an  actor,  for  his  emolument  and  profit ;  and, 
at  the  said  request  of  the  said  Alfred  Bunn,  and  for  'reward  to  be  r»434 
paid  by  him  to  the  plaintiff  as  aforesaid,  did  appear  and  perform 
as  such  actor  as  aforesaid  in  the  said  character  of  Hamlet,  in  the  perform- 
ance of  the  said  tragedy  in  the  said  theatre,  before  a  certain  public  au- 
dience then  assembled  therein :  and  that  the  defendants,  well  knowing 
the  premises,  but  falsely  and  maliciously  contriving  and  intending  as  afore- 
said, after  the  plaintiff  had  become  such  actor  as  aforesaid,  and  while  the 
plaintiff  was  so  in  the  act  of  appearing  and  performing  as  such  actor  as 
aforesaid,  in  the  character  aforesaid,  in  the  performance  of  the  said  tragedy, 
in  the  said  theatre,  before  the  said  public  audience,  and  continually  during 
all  the  time  while  the  plaintiff  was  so  appearing  and  performing  as  afore- 
said, to  wit,  on,  &c,  in  pursuance  of  and  according  to  the  said  malicious 
and  unlawful  conspiracy,  combination,  confederacy,  and  agreement  so 
had  and  made  as  aforesaid,  and  in  order  to  carry  the  same  into  fulfilment, 
did,  together  with  divers  others  of  the  said  persons  unknown,  first  above 
mentioned,  and  divers  of  the  said  persons  so  hired  and  engaged,  and 
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caused  and  procured  by  the  defendants  to  attend  for  the  purpose  in  that 
behalf  above  mentioned,  then  and  there  in  the  said  theatre,  and  in  the 
presence  and  hearing  of  the  plaintiff  and  of  the  said  public  audience,  hoot, 

hiss,  groan,  shout,  and  yell  at  the  plaintiff,  and  make  a  threat,  hideous,  and 
intolerable  noise,  outcry,  uproar,  and  riot  at  and  against  the  plaintiff,  and 
persuade,  instigate,  cause,  and  procure,  lead,  and  induce  divers  and  very 
many  other  persons  then  and  there  present  in  the  said  theatre  also  to  join 
in,  and  who  did  by  reason  thereof  then  join  the  defendants  in,  then  and 
there  hooting,  hissing,  groaning,  shouting,  and  yelling  at  the  plaintiff,  and 
in  making  such  noise,  outcry,  uproar,  and  riot  at  and  against  the  plaintiff 
as  aforesaid  during  the  plaintiff's  said  performance  in  the  said  theatre, 
.jo--,  and  in  the  presence  and  hearing  of  the  plaintiff  'and  of  the  said 
public  audience  ;  insomuch  that  the  plaintiff's  said  performance 
of  the  said  character  of  Hamlet,  on  the  occasion  aforesaid,  could  not,  by 
reason  of  the  committing  of  the  said  grievances  by  ihe  defendants  as  afore- 
said, be  heard,  understood,  or  appreciated  by  the  said  public  audience  then 
and  there  assembled  in  the  said  theatre  as  aforesaid,  and  insomuch  that 
the  plaintiff  was,  by,  through,  and  in  consequence  thereof,  then  compelled 
to  and  did  desist  from  and  discontinue  the  performance  of  ihe  said  cha- 
racter of  Hamlet  on  the  occasion  aforesaid,  before  the  plaintiff  had  finished 
or  completed  the  performance  thereof.  The  declaration  then  assigned  for 
special  damage,  that  the  said  Alfred  I3unn  was  by  reason  of  the  premises 
induced  and  obliged  to  refuse,  and  did  refuse,  to  retain  or  allow  the  plain- 
tiff to  perform  at  subsequent  times  as  an  actor  in  the  said  theatre  for  gain 
and  reward  to  the  plaintiff,  as  the  said  Alfred  Bunn  otherwise  might  and 
would  have  done  ;  and  that  also,  by  reason  of  the  premises,  the  plaintiff 
had  been  brought  into  public  shame  and  disgrace,  and  had  been  hindered 
and  prevented  from  acquiring  any  applause,  approbation,  fame,  or  repu- 
tation as  an  actor,  and  had  been  and  was  hindered  and  prevented  from 
exercising  his  said  profession  or  occupation  of  an  actor,  and  from  obtaining 
any  engagement  or  employment  therein,  and  had  thereby  lost  and  been 
prevented  from  acquiring  all  the  gains  and  profits  that  he  might  and  other- 
wise wovdd  have  made  and  derived  from  being  retained  and  allowed  by 
the  said  Alfred  Bunn  to  perform  as  such  actor  as  aforesaid  in  the  said 
theatre,  and  from  the  exercise  of  his  said  profession  or  occupation  of  an 
actor,  amounting  to  a  large  sum  of  money,  to  wit,  3000/.,  and  had  been 
and  was  otherwise  injured  and  damnified,  &c. 

The  defendants  pleaded — first,  not  guilty — secondly,  a  denial  that  the 
■  iqri  plaintiff  was  about  to  become  an  actor,  "and  to  use  and  exercise 
the  profession  or  occupation  of  an  actor,  for  profit,  as  in  the  decla- 
ration alleged — thirdly,  a  denial  that  the  plaintiff  had  become  such  actor, 
for  profit,  as  alleged — fourthly,  as  to  so  much  of  the  grievances  in  the 
declaration  alleged  as  related  to  the  hooting,  hissing,  groaning,  shouting, 
and  yelling  at  the  plaintiff,  and  making  a  noise,  outcry,  and  uproar  at  and 
against  him,  a  plea  alleging  a  variety  of  circumstances  tending  to  show 
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that  the  plaintiff,  by  reason  of  the  infamy  of  his  character,  was  an  unfit 
and  improper  person  to  appear  before  the  public  as  an  actor. 

Issues  were  joined  on  the  first  three  pleas ;  and  to  the  fourth  there  was 
a  demurrer,  upon  which  the  plaintiff  in  Trinity  term,  1843,  obtained  judg- 
ment.^) 

A  venire  facias  was  awarded,  to  try  the  issues  in  fact,  and  also  to  assess 
damages  on  the  judgment  on  demurrer.  At  the  trial  the  jury  found  the 
three  issues  for  the  defendants ;  and  there  was  no  assessment  of  damages 
on  the  judgment  on  demurrer,  nor  was  any  judgment  for  the  plaintiff  there- 
on entered  upon  the  record.  The  judgment  for  the  defendants  was  entered 
as  follows : — 

«  Afterwards,  that  is  to  say,  on  the  day  and  year  and  at  the  place  within 
mentioned,  before,  &c,  come  the  within-named  plaintiff  and  defendants 
by  their  respective  attorneys  within  named ;  and  the  jurors  of  the  jury 
within  mentioned,  being  empannelled,  &c,  as  to  the  first  issue  within  joined 
between  the  said  parties,  say,  upon  their  oath,  that  they  the  defendants  are 
not  guilty  of  the  within-raentioned  several  grievances  within  laid  to  their 
charge,  in  manner  and  form  as  in  the  within  declaration  alleged ;  and,  as 
to  the  second  issue  within  joined  between  the  said  parties,  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say  that  the  within-named  Barnard 
Gregory  was  not  about  to  use  or  exercise  the  profession  or  *occu-  t*^-j 
pation  of  an  actor  for  the  emolument  or  advantage  of  him  the  said 
Barnard  Gregory,  in  manner  and  form  as  in  that  behalf  is  alleged  ;  and, 
as  to  the  third  issue  within  joined  between  the  said  parties,  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  say,  that  the  said  Barnard  Gregory  did 
not  become  such  actor,  and  use  or  exercise  the  within-mentioned  profession 
of  an  actor  for  his  emolument  and  profit,  nor  appeared  and  performed  as  such 
actor  for  reward  to  be  paid  by  the  within-named  Alfred  Bunn  to  him  the 
said  Barnard  Gregory,  in  manner  and  form  as  in  that  behalf  is  alleged." 

Upon  this  judgment  the  plaintiff  brought  a  writ  of  error ;  assigning  for 
errors — that  the  pleas  aforesaid,  and  the  matters  therein  contained,  were 
not,  nor  was  either  of  them,  sufficient  in  law  to  bar  the  said  Barnard  Gre- 
gory from  having  and  maintaining  his  said  action  againt  the  defendants — 
that  the  jury  omitted  to  assess  damages  for  the  said  Barnard  Gregory 
on  the  demurrer  on  which  judgment  was  given  in  his  favour,  pursuant  to 
the  venire  facias — that  the  issues  joined  on  the  second  and  third  pleas 
were  immaterial,  and  the  court  below  ought  to  have  awarded  a  repleader 
thereon— that  judgment  ought  to  have  been  given  for  the  said  Barnard 
Gregory  to  recover  his  costs  and  charges  upon  and  in  respect  of  the  said 
judgment  given  in  his  favour  on  the  demurrer  to  the  last  plea,  or  that  the 
said  costs  and  charges  should  be  deducted  from  the  costs  and  charges 
which  had  been  awarded  to  the  defendants  on  the  final  judgment  given  to 
them  as  aforesaid — that,  by  the  record  aforesaid,  it  appeared  that  the  final 
judgment  aforesaid  in  form  aforesaid  given,  was  given  for  the  defendants 

(>)  See  0  M.  &  G.  205,  0  Scott,  N.  R.  609. 

2  C 


Digitized  by 


487     Gregory  t>.  Duke  of  Brunswick.  T.  V.  1846. 


against  the  said  Barnard  Gregory,  whereas,  by  the  law  of  the  land,  the 
said  judgment  ought  to  have  been  given  for  the  said  Barnard  Gregory 
against  the  defendants — «  And  the  said  Barnard  Gregory  prays  that  the 
•4881  jut%ment  aforesaid,  for  the  errors  aforesaid,  *and  other  errors  in 
the  record  and  proceedings  aforesaid,  may  be  reversed,  annulled, 
and  altogether  held  for  nothing,  and  that  he  may  be  restored  to  all  things 
which  he  hath  lost  by  occasion  of  the  said  judgment,"  &c. 
Joinder  in  error. 

W.  H.  Watson,  for  the  plaintiff  in  error.(a)  The  second  and  third 
pleas, — which  are  pleaded  to  mere  matters  of  inducement, — tender  issues 
that  are  altogether  immaterial,  and  therefore  the  court  below  should  have 
awarded  a  repleader.  Then,  the  venire  required  the  jury  to  assess  damages 
on  the  judgment  on  demurrer  to  the  fourth  plea.  They  have  not  done  so  ; 
and  therefore  the  judgment  is  clearly  erroneous.  There  should  have  been 
an  assessment  of  nominal  damages,  and  an  award  of  costs  to  the  plaintiff, 
on  the  issue  in  law.  [Parke,  B.  How  could  the  jury  assess  damages  for 
the  plaintiff  on  the  issue  in  law,  when  they  found  for  the  defendants  on 
not  guilty  ?  The  only  question  is  whether  there  should  not  have  been  a 
judgment  for  the  plaintiff's  costs  on  that  issue.]  In  Duberley  v.  Page, 
2  T.  R.  391,  it  was  held,  that,  if  one  of  several  pleas  pleaded  by  a  defend- 
ant be  adjudged  bad  on  a  demurrer  to  the  plaintiff's  replication,  the  plain- 
tiff is  entitled  to  have  the  costs  of  those  pleadings  deducted  from  the 
costs  taxed  for  the  defendant  upon  the  postea,  if  afterwards,  upon  the  trial 
of  the  issues  joined  on  the  other  pleas,  the  defendant  should  have  a  ver 
diet ;  even  though  it  should  appear,  on  the  whole  of  the  record,  that  the 
plaintiff  had  no  cause  of  action.  By  the  8  &  9  W.  3,  c.  11,  s.  2,  it  was 
enacted,  that,  « if  any  person  shall  commence  or  prosecute  any  action  in 
any  court  of  record,  wherein,  upon  demurrer,  either  by  plaintiff,  or  defend- 
*4891  ant'  demandant  or  tenant»  'judgment  shall  be  given  by  the  court 
^  against  the  plaintiff  or  demandant,  the  defendant  or  teriant  shall 
have  judgment  to  recover  his  costs,  and  have  execution  for  the  same  by 
ca.  sa.tji.fa.,  or  elegit."  This  provision  did  not  extend  to  demurrers  to 
pleas  in  abatement  nor  to  any  action  wherein  the  defendant  would  not 
have  been  entitled  to  costs  upon  a  nonsuit  or  verdict  ;(c)  nor  to  a  demurrer 
by  one  or  more  of  several  defendants.(rf)  But  now,  by  the  3  &  4  W.  4, 
c.  42,  s.  34,  it  is  enacted,  that,  «  where  judgment  shall  be  given  either  for 
or  against  a  plaintiff  or  demandant,  or  for  or  against  a  defendant  or  tenant, 
upon  any  demurrer  joined  in  any  action  whatever,  the  party  in  whose  favour 
such  judgment  shall  be  given,  shall  also  have  judgment  to  recover  his  costs 
in  that  behalf."    The  statute  is  imperative.    [Pollock,  C.  B.    The  object 

fa)  The  cose  was  argued  on  the  1 5th  of  June,  1844,  before  Pollock,  C.  B.,  Parke,  R,  Alder- 
aon,  B.,  Patteaon,  J.,  Coleridge,  J.,  and  Wightman,  J. 
(6)  Michlam  v.  Hale,  8  B.&  C.  042.  3  M.  &  R.  01. 

(c)  MiUcr  v.  Seagrave,  Cas.  Pr.  C.  P.  25;  Thrale  v.  The  BMop  of  London,  1  H.  Black.  530. 
But  see  Anon.  Ca*.  Pr.  C.  P.  4,  contra. 

(d)  Forbes  v.  Gregory,  (or  Kbtg.)  1  C.&M.  435,  3  Tynvh.  385,  1  Dowl.  P.  C.  079. 
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of  the  3  &  4  W.  4,  c.  42,  s.  34,  was,  to  extend  the  former  statute  to  cases 
to  which  it  had  been  held  not  to  apply.  The  8  &  9  W.  3,  c.  11,  s.  2, 
applied  only  to  judgments  on  the  whole  record :  double  pleading  did  not 
then  exist.  The  words  of  the  two  statutes  being  the  same,  must  they  not 
receive  the  same  construction  in  this  respect  ?]  With  full  knowledge  of 
the  altered  state  of  the  law  in  respect  of  pleading,  the  legislature,  in  the 
3  &  4  W.  4,  enacts,  that,  where  a  plaintiff  or  defendant  obtains  judgment 
on  any  demurrer  joined  in  any  action  whatever,  he  shall  have  judgment 
for  his  costs.  [ Wightman,  J.  How  would  you  give  a  judgment  for  the 
plaintiff  here  ?]  By  giving  a  judgment  and  an  award  of  execution  both 
to  plaintiff  and  defendant.  In  Price  v.  Seeley,  10  Law.  Journ.  N.  S., 
Exch.  543,  10  Clark  &  Finnelly,  28,  the  'judgment  was  so  t*^q 
entered,  and  no  objection  was  taken,  either  here  or  in  the  House 
of  Lords. 

Talfourd,  Serjt.,  contril.  Assuming  that  the  issues  joined  on  the 
second  and  third  pleas  were  immaterial,  there  could  be  no  necessity  for 
awarding  a  repleader,  inasmuch  as  there  is  a  finding  in  favour  of  the  de- 
fendants upon  a  plea  that  is  unexceptionable,  and  which  disposes  of  the 
case  upon  the  merits.  And,  for  the  same  reason,  it  became  immaterial 
to  assess  damages  on  the  judgment  on  demurrer  to  the  fourth  plea. 
With  respect  to  the  costs  of  the  demurrer,  the  court  will  assume  that  all 
has  been  rightly  done  in  the  court  below,  and  that  those  costs  have  been 
taxed  and  allowed  to  the  plaintiff.  [Pollock,  C.  B.  It  is  only  a  question 
of  the  costs  of  the  proceedings  in  error.]  In  Bourne  v.  Gatliffe,  7  M.  & 
G.  850,  8  Scott,  N.  R.  604,  the  House  of  Lords  held  that  there  was  no 
necessity  for  a  separate  judgment  for  the  costs  of  a  demurrer.  In  that 
case,  the  declaration  contained  two  counts :  to  the  first  count,  the  defend- 
ant pleaded  four  pleas,  and  to  the  second  two :  the  plaintiff  demurred 
specially  to  the  third  and  fourth  pleas,  (to  the  first  count,)  and  generally 
to  the  sixth  plea,  (to  the  second  count.)  The  court  of  Common  Pleas 
gave  judgment  for  the  plaintiff  on  all  the  demurrers.  At  the  trial  which 
afterwards  took  place,  exceptions  were  tendered  to  the  ruling  of  the  lord 
chief  justice  upon  the  issues  joined  on  the  first  and  second  pleas,  and  the 
jury  were  by  consent  discharged  from  giving  any  verdict  as  to  the  second 
count.  The  plaintiff  thereupon  signed  judgment,  and  taxed  his  costs. 
This  court,  upon  the  argument  of  the  writ  of  error  and  bill  of  exceptions, 
affirmed  the  judgment  of  the  court  below  as  to  the  demurrers  to  the  third 
and  fourth  pleas,  and  also  affirmed  the  ruling  *of  the  lord  chief 
justice  at  the  trial :  but  they  reversed  the  judgment  of  the  Com- 
mon Pleas  so  far  as  related  to  the  demurrer  to  the  sixth  plea.  The 
House  of  Lords  held  that  the  plaintiff  below  was  not  entitled  to  the  costs 
in  error ;  and  therefore  they  reversed  the  judgment  of  this  court  pro 
tanto,  giving  such  judgment  as  this  court  ought  to  have  given.  So,  here, 
this  court  cannot  reverse  the  judgment  altogether,  even  if  they  should 
come  to  the  conclusion  that  the  plaintiff  should  have  had  a  judgment  for 
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the  costs  of  the  demurrer ;  but  they  will  give  such  judgment  upon  the 
whole  record  as  the  court  below  ought  to  have  given.        Cur.  adv.  vulL 

Parke,  B.,  now  delivered  the  judgment  of  the  court : — 

This  case  was  argued  some  time  ago,  before  this  court,  and  stood  over 
for  consideration.  We  think  that  the  record  is  erroneous,  but  that  the 
plaintiff  in  error  ought  not  to  succeed  in  entirely  reversing  the  judgment. 

The  action  was  brought  in  the  Common  Pleas  by  the  plaintiff,  for  a 
conspiracy  to  ruin  the  reputation  of  the  plaintiff,  and  prevent  him  being 
employed  as  an  actor.  The  declaration  contained  a  statement,  by  way 
of  inducement,  that  the  plaintiff  was  about  to  use  and  exercise  the  pro- 
fession or  occupation  of  an  actor,  for  emolument ;  and  also  that  he  did 
become  an  actor,  and  used  and  exercised  that  profession ;  and  stated  the 
conspiracy  of  the  defendants,  and  its  result.  The  defendants  pleaded — 
first,  not  guilty;  then,  two  pleas  denying  these  matters  of  inducement; 
and  a  fourth  stating  special  matter,  which  was  demurred  to ;  and  the  de- 
murrer was  determined  by  the  court  in  favour  of  the  plaintiff.(a)  The 
^4q01  venire  was  in  the  proper  form,  to  try  *the  issues,  and  assess  the 
damages.  The  jury  found  the  three  issues  for  the  defendants, 
and  did  not  assess  any  damages  for  the  plaintiff;  and  the  judgment  of 
the  court  was  given  for  the  defendants,  with  costs:  but  no  judgment  was 
entered  on  the  record  for  the  plaintiff  on  the  demurrer. 

On  the  writ  of  error,  several  errors  were  assigned :  one,  that  the  two 
issues  on  the  matters  of  inducement  were  immaterial,  and  that  there  ought 
to  have  been  a  repleader  in  consequence.  It  may  be  that  these  issues 
were  immaterial ;  and  we  are  inclined  to  think  that  they  were  ;  because, 
whether  the  plaintiff  was  about  to  be  an  actor,  or  was  an  actor,  or  not,  at 
the  time  of  the  conspiracy,  still  the  conspiracy  to  prevent  him  by  illegal 
means  from  becoming  one,  and  by  means  thereof  actually  preventing  him 
from  subsequently  entering  into  that  profession,  would  be  actionable. 
But,  supposing  these  issues  to  be  immaterial,  and  a  verdict  upon  them,  if 
they  had  stood  alone,  would  not  have  decided  the  question  between  the 
parties,  and  there  would  have  been  a  necessity  in  that  case  for  a  repleader ; 
yet,  as  there  is  another  unobjectionable  plea  on  the  record,  which  does 
decide  the  case  on  the  merits,  a  repleader  is  clearly  unnecessary.  The 
case  of  Plummer  v.  Lee,  2  M.  &  \V.  495,  5  Dowl.  P.  C.  755,  must  be 
considered  as  no  longer  law,  after  the  observations  made  on  this  subject, 
in  the  judgments  in  the  House  of  Lords,  in  Gwynne  v.  Burnell,  6  N.  C. 
453,  2  Scott,  N.  R.  711,  2  Clark  and  Finnelly,  572.  And  see  the  case 
of  Mgelen  v.  Mitchell,  7  M.  &.  VV.  612,  1  Dowl.  N.  S.  110. 

Another  error  assigned,  was,  that  the  jury  did  not,  as  required  by  the 
venire,  assess  damages  on  the  demurrer.  The  form  of  the  venire  was,  no 
doubt,  proper,  as  explained  in  the  case  of  Codrington  v.  Lloyd,  8  Ad.  & 
, 4QO-I  E.  449,  3  N.  &  P.  442,  but,  when  the  jury  found  the  issue  oa 
not  guilty  for  the  defendant, — *about  the  sufficiency  of  which  plea 

(a)  Vide  0  M.  &  G.  205,  G  Seott  X.  R  S»J9. 
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there  fould  be  no  doubt, — it  became  immaterial  to  assess  the  damages. 
We  agree  in  the  view  taken  of  this  point  by  the  court  of  Common  Pleas 
in  this  case,  as  reported  in  1  D.  &  L.  806.(a) 

The  remaining  ground  assigned  for  error  is  attended  with  more  difficulty. 
It  is,  that  there  is  no  judgment  entered  on  the  demurrer  to  the  fourth  plea, 
decided  for  the  plaintiff.  By  the  4  &  5  Ann.  c.  16,  s.  5,  if  a  demurrer  is 
joined  on  a  plea,  and  the  matter  is  judged  insufficient,  costs  are  to  be  given 
at  the  discretion  of  the  court:  and  it  has  been  held  that  these  terms  relate 
to  the  quantum  only ;  for  the  plaintiff  is  entitled  to  some  costs,  by  virtue 
of  the  statute  ;  and  the  proper  and  formal  mode  of  giving  costs  is,  no 
doubt,  that  there  should  be  a  judgment  for  them  ;  and  the  plaintiff's  claim 
for  a  judgment  and  costs  on  the  demurrer  might  be  rested  on  the  statute 
of  Anne,  and  would  have  been  well  founded,  if  no  subsequent  act  hat1 
passed.  But  the  3  &  4  W.  4,  c.  42,  s.  34,  provides,  that,  where  judgment 
shall  be  given  either  for  or  against  a  plai nti fT  or  demandant,  or  for  or 
against  a  defendant  or  tenant,  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favour  such  judgment  shall  be  given,  shall 
also  have  judgment  to  recover  his  costs  in  that  behalf:  and,  though  the 
object  of  the  statute  was,  to  provide  for  cases  not  included  in  the  8  &  9 
W.  3,  c.  11,  s.  2,  which  had  been  construed  not  to  extend  to  any  cases 
except  where  the  plaintiff  would  have  recovered  his  costs  if  he  had  reco- 
vered, its  terms  are  so  general  that  there  seems  to  be  no  question,  but  that 
it  gives  a  right  to  a  judgment  and  costs  in  all  cases  of  demurrer.(6)  It  is 
impossible  for  us  to  take  notice  that  the  plaintiff  has  had  those  costs  allowed 
by  way  of  deduction  out  of  the  general  costs  *given  to  the  de-  r*494 
fendant,  for,  there  is  no  averment  on  the  record  to  warrant  that 
assumption. 

As  a  judgment,  therefore,  ought  to  have  been  given  for  the  plaintiff  on 
demurrer,  giving  him  costs,  the  only  remaining  question  is,  what  is  the 
consequence  of  its  omission. 

The  authorities  show  that  a  judgment  would  be  bad,  on  a  writ  of  error 
by  a  defendant,  where  part  was  found  against  the  defendant  and  part  for 
him,  and  a  judgment  given  against  the  defendant  for  the  former  part  only, 
and  none  in  his  favour  for  the  latter.  In  Wood  v.  Suckling,  (or  Sutliffe,) 
Cro.  Jac.  439,  1  Roll.  Rep.  293,  in  trover,  on  not  guilty,  part  was  found 
for  the  plaintiff,  and  part  for  the  defendant,  but  no  judgment  of  eat  sine  die 
for  the  defendant  on  the  part  found  for  him  :  the  defendant  brought  a  writ 
of  error ;  and  the  judgment  was  for  that  reason  (and  another)  reversed,  (c) 
And  so,  in  the  case  of  Gregory  v.  Eedes,  2  Keb.  506,  535,  in  an  action 
on  three  promises,  verdict  for  the  plaintiff  on  two,  and  for  the  defendant 
on  the  third ;  judgment  for  the  plaintiff  on  the  two  was  reversed,  because 
there  was  no  judgment  of  eat  sine  die  on  the  third.    In  the  report  it  is  said 

(a)  Also  reported  6  M.  &  G.  953,  958,  7  Scott,  N.  R.  972. 
(6)  Gilb.  Hist,  of  C.  P.,  p.  271. 
(c)  9  Via.  Abr.  Emr,  (B.  b.)  PL  18. 
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it  was  reversed  nisi;  but  the  record  has  been  searched  and  it  is  found  to 
have  been  reversed  absolutely.(a)  In  O*  ConneWs  case,  however,  the  judges 
held  the  same  rule  not  to  apply,  after  a  careful  inquiry  into  the  practice,  and 
search  into  the  precedents  at  the  crown  office.  But  we  saw  no  reason  to 
think,  that,  in  civil  cases,  the  record  would  not  be  defective  on  this  ground. 

We  must,  therefore,  consider  this  judgment  as  erroneous,  as  there  has 
been  a  failure  of  justice,  in  the  court  not  giving  judgment  for  the  plaintiff 
for  the  costs  to  which  he  was  entitled.  But,  is  the  judgment  to  be  there- 
*4951  *°re  *s*mPty  reversed  ?  or  is  this  court  to  give  judgment  on  the 
whole  record,  such  as  the  whole  record  warrants  ? 

The  distinction  pointed  out  in  the  books  is  this— that,  if  judgment  be 
given  for  the  plaintiff,  and  the  defendant  bring  a  writ  of  error,  u"J>on  which 
the  judgment  is  reversed,  the  judgment  shall  only  be  to  reverse  the  former 
judgment ;  for,  the  writ  of  error  is  brought  only  to  be  eased  and  discharged 
of  the  former  judgment:  but,  if  judgment  be  given  for  the  defendant,  and 
the  plaintiff  brings  a  writ  of  error,  the  judgment  shall  not  only  be  reversed, 
but  the  court  shall  also  give  such  judgment  as  the  court  below  should  have 
given ;  for,  the  writ  of  error  is,  to  revive  the  first  cause  of  action,  and  to 
recover  what  ought  to  be  recovered  by  the  first  action :  Parker  v.  Harris, 
1  Salk.  262. 

It  is  not  easy  to  reconcile  this  distinction  with  the  form  of  a  writ  of 
error;  which,  whether  brought  by  the  defendant  or  the  plaintiff,  is  the  same, 
and  directs  the  court  of  error  to  revise  and  examine  the  record,  and  to  do 
thereupon  what  of  right  ought  to  be  done;  and  the  distinction  seems  to 
be  disregarded  in  another  case  in  Salkeld,(6)  noticed  by  Bayley,  J.,  in 
GUdart  v.  Gladstone,  12  East,  668:  and,  since  the  latter  case,  the  dis- 
tinction would  probably  have  no  longer  existed,  had  it  not  been  for  the 
dicta  in  The  King  v.  Bourne,  7  Ad.  &  E.  58,  2  N.  &  P.  248,  and  the  true 
rule  would  have  been  held  to  be,  in  all  cases,  that  the  court  of  error  should 
give  the  same  judgment  as  the  court  below  ought  to  have  given.  But, 
then,  upon  that  supposition,  it  would  be  impossible  to  support  many  cases, 
in  which  judgments  have  been  reversed,  in  writs  of  error  by  defendants, 
where  a  capiatur  pro  fine,  or  an  in  misericordid,  has  been  improperly- 
awarded  ;  for,  if  the  court  of  error  could  give  the  same  judgment  as  the 
•4961  *court  Delow>  it  would  not  have  to  reverse  merely,  but  cure  the 
defect,  by  entering  the  judgment  in  proper  form. 

Be  this  as  it  may,  the  present  is  the  case  of  a  writ  of  error  by  the  plain- 
tiff  below,  who  complains  that  the  record  is  erroneous,  and  asks  to  have 
it  reversed,  and  justice  done  to  himself.  If  judgment  is  reversed  simply, 
complete  justice  is  not  done.  To  do  that,  the  plaintiff  must  have  a  judg- 
ment in  his  favour  on  the  demurrer :  for,  the  costs  may  greatly  exceed  the 
defendants'  costs  of  the  cause.  But  the  court  could  not  give  that  judg- 
ment, without  also  giving  a  complete  judgment  on  every  part  of  the  record. 

(a)  The  rule  nisi  would  not  appear  on  the  record. 

(6)  Anon.  1  Salic.  401.   And  see  PkiUipi  v.  Berry,  ib.  403. 
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And  the  result  must  be,  that  the  new  judgment  will  not  only  be  for  the 
plaintiff  for  the  costs  on  the  demurrer,  but  for  the  defendants  on  the 
issues  (a)  found  for  them.  Judgment  accordingly. 

(a)  Quaere,  as  to  .the  form  of  the  judgment  in  respect  of  the  tecond  and  third  issues. 


M'ALPINE  v.  MANGNALL  and  Another.    June  16. 

A  patent  is  not  avoided  by  an  assignment  to  trustees  for  the  benefit  of  the  creditors  of  the 

patentee,  exceeding  twelve  in  number. 
When  exceptions  are  taken  to  the  direction  of  a  judge,  it  is  not  enough  to  state  in  the  bill 

of  exceptions  that  he  declined  to  direct  the  jury  in  the  way  suggested,  without  showing 

what  his  direction  was. 

Case,  for  the  infringement  of  a  patent.  The  declaration  set  forth  a 
grant  of  letters-patent  to  Thomas  Ridgway  Bridson  and  William  Latham, 
for  "Improvements  in  machinery  or  apparatus  for  stretching,  drying,  and 
finishing  woven  fabrics,,,  bearing  date  the  26th  of  May,  1838 — the  enrol- 
ment of  a  specification  on  the  23d  of  November,  1838 — an  assignment 
[release]  by  Latham,  on  the  13th  of  March,  1839,  of  all  his  interest  in 
the  patent  to  Bridson,  his  executors,  administrators,  and  assigns — and  an 
assignment,  on  the  21st  of  April,  1840,  by  Bridson  to  the  plaintiffs  below, 
and  one  Benjamin  Hick,  since  'deceased,  their  executors,  adminis-  r»497 
trators,  and  assigns — and  then  alleged  that  the  defendant  below 
did,  after  the  making  of  the  letters-patent,  and  after  the  making  of  the 
said  several  indentures,  and  after  the  death  of  Hick,  and  within  the  term 
in  the  letters-patent  mentioned,  to  wit,  on,  &c,  within  England,  wrong- 
fully and  unjustly,  without  the  leave  or  license  of  Bridson  and  Latham  by 
the  defendant  had  or  obtained  before  the  making  of  the  first-mentioned 
indenture,  and  without  the  leave  or  license  of  Bridson  by  the  defendant 
below  had  or  obtained  before  the  making  of  the  indenture  secondly  above 
mentioned,  and  without  the  leave  or  license  of  the  plaintiffs  below  and 
Hick,  by  the  defendant  below  had  and  obtained  after  the  making  of  the 
last-mentioned  indenture,  and  in  the  lifetime  of  Hick,  and  without  the 
leave  or  license  of  the  plaintiffs,  and  without  any  leave  or  license  what- 
soever, in  writing  or  otherwise,  under  hand  and  seal,  or  hands  and  seals, 
or  otherwise,  and  against  the  will  of  the  plaintiffs,  use  and  put  in  practice 
the  said  invention  and  divers  parts  thereof,  to  wit,  each  and  every  part  of 
the  same,  in  breach  of  the  said  letters-patent,  &c. ;  and  did  counterfeit, 
imitate,  and  resemble  the  said  invention,  in  breach,  &c. ;  and  also  did 
make  and  cause  to  be  made  divers  additions  to  and  subtractions  from 
the  said  invention,  whereby  to  pretend  himself,  the  defendant  below,  the 
inventor  and  devisor  of  the  said  invention,  and  did  then  pretend  himself 
to  be  the  inventor  and  devisor  of  the  said  invention,  in  breach,  &c. 

The  defendant  below  craved  oyer  of  the  indenture  of  the  21st  of  April, 
1840.    The  parties  thereto  were,  Bridson,  therein  described  as  of  Bolton- 
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le-Moors,  in  the  county  of  Lancaster,  bleacher,  of  the  first  part,  and  the 
plaintiffs  below  and  Hick  of  the  second  part ;  and,  after  reciting,  that,  by 
indenture  bearing  date  the  1st  of  May,  1835,  made  between  Bridson  of 
the  first  part,  the  plaintiffs  below  and  Hick  of  the  second  part,  the  several 
*4981    *Persons  wn°se  names  were  mentioned  in  the  second  schedule 

thereunder  written  or  thereunto  annexed,  and  whose  names  were 
thereunto  subscribed  or  seals  affixed,  of  the  third  part,  and  the  several 
persons  whose  names  were  mentioned  in  the  schedule  thirdly  thereunder 
written  or  thereunto  annexed,  and  whose  names  were  thereunto  subscribed 
or  seals  affixed,  of  the  fourth  part,  for  the  considerations  therein  mentioned, 
Bridson  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto  the  said 
parties  thereto  of  the  second  part,  their  executors,  &c,  all  and  singular 
the  leasehold  messuages,  works,  warehouses,  buildings,  lands,  and  pre- 
mises, and  all  and  singular  the  stock  in  trade,  machinery,  &c,  &c,  of  him 
Bridson,  and  of,  in,  or  to  which  he,  or  any  person  or  persons  in  trust  for 
him,  had  any  estate  or  interest,  claim  or  demand,  in  possession,  reversion, 
remainder,  expectancy,  or  otherwise  howsoever,  with  their  appurtenances  ; 
to  hold  the  said  leasehold  premises,  with  their  appurtenances,  unto  the 
said  persons  parties  thereto  of  the  second  part,  their  executors,  &c,  thence- 
forth during  the  residue  then  unexpired  of  the  term  or  terms  of  years  for 
which  the  same  leasehold  premises  were  held,  subject  to  such  rents,  mort- 
gages, charges,  and  other  encumbrances  as  affected  the  same  ;  and  to  hold, 
receive,  and  take  all  and  singular  other  the  premises  thereinbefore  assigned, 
with  the  appurtenances,  under  the  said  persons  parties  thereto  of  the  second 
part,  their  executors,  &c,  subject  to  such  mortgages,  charges,  and  other 
encumbrances  (if  any)  as  the  same  premises  were  subject  to ;  upon  the 
trusts,  and  with,  under,  and  subject  to  the  powers,  provisoes,  agreements, 
and  declarations  therein  expressed  or  declared  of  or  concerning  the  same, 
for  carrying  on  the  business  of  Bridson  for  the  benefit  of  his  creditors :  and 
further  reciting  the  grant  of  the  letters-patent  to  Bridson  and  Latham,  and 
*4991    tne  alignment  [release]  of  Latham's  share  therein  to  Bridson :  *and 

further  reciting  that  the  costs  of  obtaining  the  said  letters- patent, 
and  the  money  paid  to  Latham  for  the  purchase  of  his  share  and  interest 
therein,  were  paid  and  discharged  out  of  the  moneys  belonging  to  the  plain- 
tiffs below  and  Hick  as  such  trustees  as  aforesaid  ;  and  that,  in  considera- 
tion thereof,  Bridson  had  agreed  to  assign  to  them  the  said  letters-patent, 
upon  the  trusts  and  in  manner  thereinafter  mentioned  :  it  was  witnessed, 
that,  in  pursuance  and  performance  of  the  said  agreement,  and  in  consi- 
deration of  the  premises,  and  of  10s.  by  the  plaintiffs  below  and  Hick  to 
Bridson  paid  immediately  before  the  execution  of  those  presents,  he,  Brid- 
son, did,  by  those  presents,  grant,  bargain,  sell,  assign,  and  transfer,  and 
set  over  unto  the  plaintiffs  below  and  Hick,  their  executors,  &c,  all  the 
said  recited  letters-patent,  and  the  exclusive  right  and  enjoyment  of  the 
invention  therein  mentioned  and  thereby  granted  to  Bridson  and  Latham, 
their  executors,  administrators,  and  assigns,  as  aforesaid,  and  all  and  sin- 
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gular  the  rights,  &c.,  granted  by  the  same  letters-patent,  and  from  time  to 
time  to  accrue  or  arise  therefrom,  or  by  reason  of  the  said  invention  in 

respect  of  which  the  same  letters-patent  were  granted,  and  all  the  estate, 
&c,  of  him,  Bridson,  of,  in,  to,  or  out  of  the  .said  letters-patent  and  the 
said  invention  respectively, — to  have  and  to  hold  the  said  letters-patent, 
and  receive  and  enjoy  all  profit,  benefit,  and  advantage  to  arise  therefrom 
or  by  reason  of  the  said  invention,  and  all  other  the  premises  thereinbefore 
mentioned  to  be  thereby  assigned,  with  the  appurtenances,  unto  the  plain- 
tiffs below  and  Hick,  their  executors,  administrators,  and  assigns,  thence- 
forth, during  all  the  residue  yet  to  come  and  unexpired  of  the  said  term  of 
fourteen  years  therein,  as  and  for  their  and  his  own  proper  effects,  upon  the 
trusts  following,  that  is  to  say,  upon  trust  that  they  the  plaintiffs  below  and 
Hick,  and  the  survivors  and  survivor  of  them,  las  executors  and  *ad-  r^nn 
ininistrators,  or  the  trustees  or  trustee  for  the  time  being  under  the 
said  indenture  of  the  1st  of  May,  1835,  should  and  did,  from  time  to  time, 
when  and  as  they  or  he  should  think  proper,  absolutely  sell,  dispose  of, 
and  convey  the  said  letters-patent  and  patent  right  and  invention,  or  other- 
wise grant  licenses  for  the  use  of  the  said  letters-patent  and  patent  right 
or  invention,  to  any  person  or  persons,  for  and  during  all  or  any  part  of 
ihe  residue  then  unexpired  of  the  said  term  of  fourteen  years,  for  such 
^  price  or  prices  in  money,  and  upon  such  terms  and  conditions  as  they,  the 
plaintiffs  below  and  Hick,  and  the  survivors  and  survivor  of  them,  and  the 
executors  or  administrators,  or  the  said  trustees  or  trustee  for  the  time 
being,  should,  in  their  or  his  discretion,  think  proper;  and,  subject  and 
without  prejudice  to  the  power  of  sale  and  granting  licenses  thereinbefore 
contained,  did  and  should  stand  possessed  of  the  said  letters-patent,  inven- 
tion, rights,  privileges,  and  premises  thereby  assigned,  or  intended  so  to 
be,  and  also  of  the  moneys  to  arise  from  such  sale,  or  the  granting  of  any 
such  licenses  as  aforesaid,  upon  such  and  the  like  trusts,  and  to  and  for 
such  and  the  like  intents  and  purposes,  and  with,  under,  and  subject  to 
such  and  the  like  powers,  provisoes,  agreements,  and  declarations,  as  were 
expressed,  declared,  and  contained  in  the  said  thereinbefore  in  part  recited 
indenture  of  the  1st  of  May,  1835,  with  respect  to  the  estate  of  the  said 
T.  K.  Bridson  thereby  assigned,  or  such  of  them  as  were  then  subsisting 
and  capable  of  taking  effect,  in  as  full,  ample,  and  beneficial  a  manner  to 
all  intents  and  purposes  whatsoever  as  if  the  same  respectively  had  been 
therein  repeated  and  expressed  ;  provided,  and  it  was  thereby  declared 
and  agreed  that  it  should  be  lawful  for  the  plaintiffs  below  and  Hick,  and 
the  survivors  and  survivor  of  them,  his  coventors,  &.c,  or  the  trustees  or 
trustee  for  the  time  being  under  the  said  indenture  of  *the  1st  of  r-^Qj 
May,  1835,  to  give  good  and  effectual  receipts  and  discharges  for 
any  money  to  arise  from  any  such  sale,  or  the  granting  of  any  such  licenses 
as  aforesaid,  or  for  any  moneys  payable  to  them  or  him  under  or  by  virtue 
of  those  presents,  or  in  the  execution  of  any  of  the  trusts  or  powers  therein 
contained,  &.c.    The  indenture  also  contained  covenants  by  Bridson,  that 
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he  had  done  no  act  to  encumber  or  prejudicially  affect  the  letters-patent, 
for  quiet  enjoyment,  and  for  further  assurance. 

The  defendant  below  then  pleaded — first,  not  guilty — secondly,  that 
Bridson  and  Latham  were  not  the  true  and  first  inventors  of  the  said  im- 
provements in  machinery  or  apparatus  for  stretching,  drying,  and  finishing 
woven  fabrics — thirdly,  that  Bridson  and  Latham  did  not  by  the  said 
instrument  in  the  declaration  mentioned,  particularly  describe  and  ascer- 
tain the  nature  of  the  invention,  and  in  what  manner  the  same  might  be 
performed — fourthly,  that  the  invention  was  not  new — fifthly,  that  a  certain 
part  of  the  invention  in  and  by  the  said  instrument  in  writing  in  the  de- 
claration mentioned  particularly  described  and  ascertained,  the  same  being 
a  material  part  of  the  invention  in  respect  of  which  the  letters- patent  were 
granted,  was  not,  nor  is,  the  working  or  making  of  any  manner  of  new 
manufacture  for  which  letters-patent  could  be  granted,  according  to  the 
true  intent  and  meaning  of  the  statute  in  that  behalf  made  and  provided 
— sixthly,  that  the  invention  described  in  the  specification  was  not  the  in- 
vention for  which  the  letters-patent  were  granted — seventhly,  that  a  part 
of  the  invention  was  not  an  improvement  in  machinery  or  apparatus  for 
stretching,  drying,  and  finishing  woven  fabrics. 

Eighthly,  that,  in  the  said  letters-patent,  there  was  and  is  contained  a 
proviso,  and  that  the  said  letters-patent  were  upon  the  express  condition, 
that,  if,  at  any  time  after  the  making  of  the  said  letters-patent,  the  said 
*502]  "fetters-patent,  or  the  liberties  and  privileges  thereby  granted, 
should  become  vested  in,  or  in  trust  for,  more  than  the  number  of 
twelve  persons,  or  their  representatives,  at  any  one  time,  as  partners, 
dividing,  or  entitled  to  divide,  the  benefits  or  profits  obtained  by  reason  of 
the  said  letters-patent,  (reckoning  executors  and  administrators  as  and  ibr 
the  single  person  whom  they  represent,  as  to  such  interest  as  they  should 
be  entitled  to  in  right  of  such  their  testator  or  intestate,)  that  then  the 
said  letters-patent,  and  all  liberties  and  privileges  whatsoever  thereby 
granted,  should  utterly  cease,  determine,  and  become  void,  any  thing  in 
the  said  letters-patent  before  contained  to  the  contrary  thereof  in  any  wise 
notwitstanding ;  that  the  indenture  of  the  1st  of  May,  1835,  in  the  said 
indenture  of  the  21st  of  April,  1840,  mentioned,  was  an  indenture  made 
between  the  several  persons  as  in  the  said  indenture  of  the  21st  of  April, 
1840,  mentioned ;  that  the  several  persons  whose  names  were  contained 
in  the  said  second  and  third  schedules  to  the  indenture  of  the  1st  of  May, 
1835,  thereunder  written  or  thereto  annexed,  as  in  the  indenture  of  the 
21st  of  April,  1840,  mentioned,  and  who  became  parties  to  and  executed 
the  said  indenture  of  the  1st  of  May,  1835,  were  a  great  number  of  per- 
sons, to  wit,  a  greater  number  than  twelve  persons,  reckoning  executors 
and  administrators  as  and  for  the  single  person  whom  they  might  repre- 
sent ;*  that  the  trusts  in  the  said  indenture  of  the  21st  of  April,  1840, 
referred  to  as  being  the  trusts  upon  which  the  plaintifTs  below  and  Hick 
were  declared  to  stand  possessed  of  the  said  letters-patent,  invention,  rights, 
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privileges,  and  premises  thereby  assigned,  or  intended  so  to  be,  and  also 
of  the  moneys  to  arise  by  any  such  sale,  or  the  granting  of  any  such 
license,  as  in  the  said  indenture  of  the  21st  of  April,  1840,  mentioned, 
being  such  of  the  like  trusts  as  were  expressed,  declared,  and  contained 
in  the  said  in  part  recited  indenture  of  the  *  1st  of  May,  1835,  [-503 
with  respect  to  the  estate  and  effects  of  Bridson,  by  the  said  in- 
denture of  the  1st  of  May,  1835,  assigned  or  intended  so  to  be,  as  were 
at  the  date  and  the  time  of  the  making  of  the  said  indenture  of  the  21st 
of  April  1840,  subsisting,  and  capable  of  taking  efTect,  were  trusts  where- 
by, and  that  the  said  indenture  of  assignment  of  the  2Lst  of  April,  1S40, 
was  an  indenture  whereby,  the  said  letters-patent  in  the  declaration  men- 
tioned, and  the  liberties  and  privileges  thereby  granted,  became  and  were 
vested  in  the  plaintiffs  below  and  Hick,  in  trust  for  more  than  the  number 
of  twelve  persons,  or  their  representatives,  at  one  and  the  same  time,  as 
partners,  dividing  or  entitled  to  divide  the  benefits  or  profits  obtained  by 
reason  of  the  said  letters-patent,  reckoning  executors  and  administrators 
as  and  for  the  single  person  whom  they  might  represent,  as  to  such  in- 
terest as  they  might  be  entitled  to  in  right  of  such  their  testator  or  intestate  ; 
whereby,  and  by  reason  whereof,  the  said  letters-patent,  and  all  liberties 
and  advantages  whatsoever  thereby  granted,  did  then  utterly  cease  and 
determine,  and  became  and  were,  and  continued,  utterly  void  and  of  nc 
effect. 

The  ninth  plea  was  the  same  as  the  eighth,  as  far  as  the  asterisk,  p. 
502:  it  then  averred  that  the  moneys  belonging  to  the  plaintiffs  below  and 
Hick,  as  such  trustees  as  in  the  indenture  of  the  21st  of  April,  1S40,  men- 
tioned, were  moneys  belonging  to  the  plaintiffs  below  and  Hick,  and 
whereof  they  were  possessed,  in  trust  for  a  great  number  of  persons,  to 
wit,  a  greater  number  than  twelve  persons,  reckoning  executors  and  ad- 
ministrators as  and  for  the  single  persons  whom  they  might  represent ;  that 
the  said  letters-patent  were  granted  to  Bridson  and  Latham  for  the  benefit 
of,  and  in  trust  for,  the  said  last-mentioned  persons,  being  in  number 
more  than  the  number  of  twelve  persons,  or  their  representatives,  at  one 
time  as  partners,  entitled  *to  divide  the  benefits  and  profits  ob-  r*5Q^ 
tained  by  reason  of  the  said  letters-patent,  reckoning  executors 
and  administrators  as  and  for  the  single  person  whom  they  might  repre- 
sent, as  to  such  interest  as  they  might  be  entitled  to  in  right  of  such  their 
testator  or  intestate ;  whereby,  &c,  concluding  as  in  the  eighth  plea. 

The  plaintiffs  below  joined  issue  on  the  first  three  pleas,  and  traversed 
the  rest  upon  which  issues  were  joined. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  last  Hilary  term.  The  letters-patent  and  specification  were  put  in. 
The  material  parts  of  the  latter  were  as  follows : — 

"  These  improvements  in  machinery  or  apparatus  for  stretching,  drying, 
and  finishing  woven  fabrics,  consist  in  a  novel  arrangement  of  mechanism 
designed  for  the  purpose  of  effecting  these  objects  in  a  superior  and  more 
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complete  manner  by  mechanical  means,  than  has  heretofore  been  accom- 
plished, and  with  peculiar  advantage,  owing  to  the  extreme  elasticity  of 

finish  which  is  by  such  means  imparted  to  the  goods. 

"  In  order  that  these  improvements  may  be  properly  understood,  and 
more  definitely  explained,  there  is  attached  to  these  presents  a  drawing 
of  the  apparatus  constructed  necessary  for  the  purpose  of  stretching,  dry- 
ing, and  finishing  fine  piece  goods,  such  as  plain,  or  checked,  or  figured 
muslins,  lace,  lenoes,  and  other  similar  light  fabrics. 

"  Figure  1  is  a  horizontal  or  top  view  of  the  machine,  in  which  a  piece 
of  muslin  is  represented  distended  upon  tension  pins;  in  which  situation 
the  goods  may  be  supposed  to  be  under  the  improved  operation.  Figure 
2  is  a  longitudinal  or  side  elevation;  and  figure  3  is  an  end  view  of  the 
same.  Two  longitudinal  rails,  or  framings,  a  a,  extend  along  the  whole 
length  of  the  piece  of  goods,  and  carry  at  the  ir  extreme  ends,  by  means 
'5051  °^  ^urackRts>  the  pulleys  b  b,  upon  peripheries  of  which  are  placed 
small  pins  or  studs,  c  c,  at  equal  distances  from  each  other;  and 
these  pins,  c  c,  take  into  corresponding  holes  pierced  in  endless  straps 
or  bands,  d  d.  Upon  the  outer  surface  of  the  straps,  near  their  inner 
edges,  are  fixed  very  fine  needle  or  tenter  points,  e  e,  for  the  purpose  of 
holding  the  selvages  of  the  fabric  distended  as  it  passes  through  the  appa- 
ratus. The  longitudinal  bars  or  frames,  a  a,  are  attached  to  several 
transverse  framings,/ J'ff  which  carry  the  rack-bars  and  chains  h  h. 
These  rark-s  arc  well  understood  to  be  for  the  ordinary  purpose  of  distending 
or  stretching  the  cloth  breadthwise  in  its  iref,  state.  Immediately  after  it 
has  been  introduced,  the  framings  / /,  upon  which  the  whole  of  the  im- 
proved apparatus  is  carried,  are  supported  upon  central  bearings  i  i,  and 
allowed  to  turn  or  swivel  upon  the  centre  pins  j  j.  These  framings  are 
to  be  placed  at  any  convenient  distance  apart,  throughout  the  entire  length 
of  the  machine,  which  is  supposed  to  be  of  the  same  length  as  the  piece 
of  goods,  although  each  end  of  the  same  is  only  shown  in  the  drawings 
for  the  sake  of  convenience. 

"Now,  supposing  boys  to  be  holding  the  end  of  a  piece  of  muslin  or 
other  fabric  at  each  selvage  or  side,  and  standing  at  that  end  of  the  machine 
shown  at  the  right  hand  of  the  figures  1  and  2,  they  first  place  the  extreme 
ends  of  the  piece  upon  the  rails  or  stretchers,  o  o,  in  order  to  keep  the  end 
of  the  cloth  square  and  firm  ;  and,  after  guiding  each  selvage  on  to  the 
fine  points  or  needles  c  e  of  the  endless  straps,  the  pressing-rollers  e  <\ 
which  are  covered  with  felt  or  ilannel,  cause  the  needles  e  c  to  enter  the 
selvages,  and  to  hold  the  length  of  the  muslin  or  other  goods  securely. 
The  attendant  then  throws  the  toothed  pinions  k  k  upon  the  driving-shall 
/  /,  into  gear  with  the  spur-whet-ls  m  m,  which  wheels  are  fixed  upon  the 

*5061    same  s{ni^s  or  s^a^ts  1ni,t  carr>'  ^e  'pulleys  &       and,  as  the 
pinions  k  k  slide  upon  f  athers  or  keys  formed  upon  the  driving- 
shaft  /,  they  are  thrown  in  and  out  of  gear  by  any  suitable 
attached  to  the  driving-wheels  which  give  motion  from  the 
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These  pulleys  b  b>  as  they  revolve,  cause  the  straps  to  travel,  and  carry 
the  muslin  or  other  goods  entirely  over  the  machine,  and  extend  it  from 

end  to  end,  as  represented  in  figure  1.  The  pinions  k  k  are  then  to  be 
thrown  out  of  gear  with  the  spur-wheels  m  m>  and  consequently  this  ope- 
ration of  the  mechanism  ceases.  The  muslin  or  other  material  being  now 
stationary,  in  the  wet  state,  just  as  it  had  come  from  the  squeezers,  or  other 
wet  process,  and  held  in  a  slight  state  of  tension  in  the  machine,  the  winch 
handle  n  is  to  be  turned.  The  winch  is  keyed  fast  upon  the  stud  that 
carries  the  pinion  p  in  gear  with  the  wheel  g  fixed  upon  the  end  of  the 
central  shaft  r  r,  and,  by  means  of  small  rack-pinions,  drives  the  racks 
gy  and,  through  the  agency  of  the  chains  h  /i,  causes  the  rails  a  a,  and 
with  them  the  straps  carrying  the  selvages  of  the  muslin,  to  be  drawn  fur- 
ther apart,  and  consequently  to  stretch  or  distend  the  muslin  to  the  desired 
width.  The  frames  are  helJ  in  this  state  by  means  of  the  ratchet-wheel 
and  pull  s  s  upon  the  winch  n,  while  the  cloth  is  undergoing  the  opera- 
tions of  drying  and  finishing. 

"  We  may  now  observe  that  any  suitable  number  of  these  machines  may 
be  ranged  side  by  side,  or  one  above  the  other,  and  heated  by  hot  air  flues, 
or  any  other  convenient  mode. 

"  We  now  proceed  to  describe  the  further  process  of  finishing  the  goods, 
for  the  purpose  of  taking  out  the  rigid  stiffness  of  the  piece,  and  causing 
it  to  feel  soft  and  pliant,  which  is  accomplished  by  bringing  other  parts 
of  the  mechanism  into  operation,  while  those  just  described  are  set  at  rest ; 
which  is  effected  by  a  vibratory  apparatus,  causing  the  goods  to  be  stretched 
diagonally  by  ^repeated  operations  of  the  vibratory  apparatus,  r«507 
during  the  process  of  drying.  It  will  be  perceived  that  the  lever 
t  t  has  two  notches  u  v  formed  in  it ;  and,  when  the  operator  lifts  the 
uy  from  off  the  piece  w,  and  places  the  notch  v  on  to  the  pin  or  stud  r, 
at  the  top  of  the  vibrating  lever  yy  this  part  of  the  mechanism  is  put  into 
action.  An  upright  shaft,  s,  connected  with  the  main  driving  power,  car- 
ries the  eccentric  1,  which  by  revolving  vibrates  the  lever  2  keyed  upon 
the  same  shaft,  3,  as  the  lever  y.  This  connection  causes  the  lever  y  to 
slide  the  lever  t  t  backwards  and  forwards  through  the  same  length  of 
traverse  as  the  diameter  of  the  eccentric.  Now,  as  this  lever  1 1  is  attached 
to  the  framings / /,  (or  it  may  be  to  the  rails  a  a,  if  more  convenient,) 
it  will  cause  these  reciprocating  frames  to  vibrate  upon  their  centres  i  i, 
as  shown  by  red  lines  in  figure  1,  and  to  slide  the  rails  longitudinally, 
which  will  draw  the  weft-threads  of  the  cloth  alternally  into  oblique  posi- 
tions, as  shown  in  the  drawing,  thus  causing  the  threads  of  the  fabric  to 
be  strained  into  alternate  diagonal  positions  at  every  revolution  of  the  driv- 
ing-shaft z;  the  effect  of  which  will  be,  that,  by  thus  alternately  shifting 
the  oblique  directions  of  the  threads,  the  stiffening,  or  starch,  which  filled 
the  interstices,  will  become  broken  between  the  meshes  of  the  fabric,  and 
thereby  the  desired  elasticity  will  be  imparted  to  the  cloth,  every  thread 
being  thrown  up  full,  round,  and  independent  of  the  adjoining  threads, 
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which  will  be  found  to  give  a  remarkable  degree  of  brightness  to  the  cloth, 
and  much  improve  the  softness  of  its  quality.  This  diagonal  stretching 
process  being  repeated  until  the  cloth  has  become  entirely  dry,  the  attend- 
ant raises  the  lever  /,  and  releases  the  notch  u  from  off  the  pin  x  on  the 
vibrating  lever  y,  and  places  the  notch  t;  upon  the  catch-piece  w, 
which  will  throw  this  vibrating  apparatus  out  of  gear,  and  at  the  same 
*5081  *time»  putting  the  pinions  k  k  into  gear  again  with  the  wheels 
mm,  and  driving  them  the  reverse  way,  will  cause  the  strap-pul- 
leys and  straps  to  deliver  the  finished  cloth  into  the  hands  of  the  attendants 
at  the  right-hand  end  of  the  machine,  in  the  same  manner  that  it  was 
taken  from  them  in  commencing  the  operation. 

«  We  would  further  remark,  that  we  are  perfectly  aware  that  many  sim- 
ple contrivances  might  be  devised  for  effecting  the  object  of  our  improve- 
ments, viz.  giving  vibrating  motion  to  the  selvages  of  the  cloth,  for  the  pur- 
poses above  stated ;  but,  as  it  is  not  practicable  to  describe  every  possible 
method  in  detail,  we  desire  it  to  be  understood  that  any  mode  even  of 
moving  one  side  or  selvage  of  the  cloth  whilst  the  other  remains  stationary, 
we  shall  consider  to  be  an  evasive  imitation  of  our  invention,  if  for  the 
purpose  of  drawing  the  threads  into  diagonal  positions  by  mechanical  means 
instead  of  manual  labour ;  for  instance,  the  goods  may  be  stretched  upon 
ordinary  clamp-tables,  (well  known  in  the- trade,)  and  one  side  made  to 
vibrate  or  reciprocate  backwards  and  forwards  while  the  cloth  is  drying 
thereon ;  or  the  straps  and  pins  as  described  in  the  apparatus,  and  shown 
in  the  drawings,  instead  of  travelling  together,  may  very  easily  be  made 
to  travel  independently  of  each  other,  and  to  progress  by  alternate  advanc- 
ing movements ;  or,  the  whole  apparatus  may  be  constructed  of  a  cylin- 
drical form,  instead  of  horizontally,  as  is  represented  in  the  drawing,  and 
have  either  a  continuous  or  interrupted  rotatory  motion,  and  still  be  so  con- 
trived as  to  give  a  reciprocating  action  to  the  selvages  of  the  cloth  dis- 
tended thereon.  But  any  of  these,  or  similar  modifications  of  the  appa- 
ratus above  particularly  set  out,  would  be  merely  mechanical  variati&ns 
of  the  proposed  improvements  in  stretching,  drying,  and  finishing  woven 
fabrics." 

*5091  aPPeare(l  fr°m  ^e  plaintiffs'  evidence,  that  the  only  novelty 

in  the  invention  consisted  in  the  mechanism  by  which  the  vibra- 
ting motion  was  imparted  to  the  cloth  while  in  the  course  of  drying;  that 
this  was  an  improvement  of  considerable  value ;  and  that  the  defendant 
had  adopted  it,  slightly  varying  its  application. 

The  indentures  of  the  1st  of  May,  1835,  and  21st  of  April,  1840,  were 
then  put  in.  The  former  was  an  indenture  between  Bridson  of  the  first 
part,  the  plaintiffs  below  and  Hick  of  the  second  part,  and  two  classes  of 
creditors  of  Bridson,  each  consisting  of  a  greater  number  of  persons  than 
twelve,  of  the  third  and  fourth  parts.  By  this  deed,  Bridson  assigned  to 
the  plaintiffs  below  and  Hick  all  his  estate  and  effects,  (including  the  pa- 
tent right,)  in  trust  for  the  benefit  of  his  creditors ;  and  it  was  therein 
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provided  that  the  business  should  be  carried  on  by,  or  under  the  inspec- 
tion of,  the  trustees,  until  the  liquidation  of  Bridson's  debts,  the  profits  to 
be  divided  ratably  amongst  the  creditors,  until  their  several  demands  should 
be  fully  satisfied,  with  interest  thereon  at  4/.  per  cent. ;  and  the  creditors 
covenanted  to  indemnify  the  trustees  against  any  loss  that  might  be 
incurred. 

The  plaintiffs'  case  being  closed,  the  defendant  called  numerous  wit- 
nesses to  prove  that  the  invention  was  not,  at  the  date  of  the  letters-patent, 
a  new  invention :  and  it  was  insisted  on  his  behalf  that  the  lord  chief  justice 
ought  to  direct  the  jury,  that  the  invention  claimed  was  not  for  the  movable 
and  vibratory  motion  only;  that,  if  the  invention  claimed  was  for  the 
movable  frame  and  vibratory  motion  only,  the  title  of  the  patent  was  not 
supported ;  that  the  specification  was  bad,  for  not  distinguishing,  upon  the 
face  of  it,  either  alone  or  taken  in  connection  with  the  drawings,  what 
was  new  from  what  was  old ;  and  also  that  the  deeds  of  May,  1835,  and 
April,  1840,  vested  the  letters-patent  in  trust  for  more  than  twelve  persons, 
as  partners,  within  the  'meaning  of  the  proviso  of  the  letters-patent,  r  35 1  n 
But  the  lord  chief  justice  refused  so  to  direct  the  jury ;  and  ««  there- 
upon summed  up  and  directed  the  jury  without  directing  them  that  the 
invention  claimed  was  not  for  the  movable  frame  and  vibratory  motion 
only, — and  without  directing  the  jury,  that,  if  the  invention  claimed  was 
for  the  movable  frame  and  vibratory  motion  only,  the  title  of  the  patent 
was  not  supported, — and  without  directing  the  jury  that  the  specification 
was  bad,  as  not  distinguishing  upon  the  face  of  it,  either  alone  or  taken  in 
connection  with  the  drawing,  what  was  new  from  what  was  old, — and  with- 
out directing  the  jury  that  the  deeds  of  May,  1835,  and  of  April,  1840, 
vested  the  letters-patent  in  trust  for  more  than  twelve  persons,  as  partners, 
within  the  meaning  of  the  proviso  of  the  letters-patent." 

<<  Whereupon  the  counsel  for  the  defendant  did  then  and  there  except  to 
the  aforesaid  summing  up  and  direction  of  the  lord  chief  justice,  and  con- 
tend against  the  same,  and  insist — first,  that  the  said  lord  chief  justice 
ought  to  have  directed  the  jury  that  the  invention  claimed  is  not  for  the 
movable  frame  and  vibratory  motion  only — secondly,  that,  &c.  &c.  And 
the  counsel  for  the  defendant  then  and  there  prayed  the  said  lord  chief 
justice  to  give  his  opinion  and  direction  to  the  jury  accordingly.  But  the 
counsel  for  the  plaintiffs  did  contend  the  contrary ;  and  the  said  lord  chief 
justice  did  refuse  to  direct  the  jury  as  aforesaid. "  The  jury  found  for 
the  plaintiffs  upon  all  the  issues. 

A  writ  of  error  having  been  brought,  the  exceptions  now  came  on  for 
argument  before  Parke,  B.,  Patteson,  J.,  Williams,  J.,  Rolfe,  B., 
Wightman,  J.,  and  Platt,  B. 

Webster,  for  the  plaintiff  in  error.    The  construction  of  the  specification 
is  for  the  court:  JVeilson  v.  *  Harford,  8  M.  &  W.  806,  1  Webster,  r*^n 
P.  C.  370.    If,  as  the  lord  chief  justice  thought,  in  this  case,  the  *■ 
substance  of  the  invention  was  the  movable  frame  and  vibratory  motion 
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only,  the  title  of  the  specification  is  insufficient.  And,  the  direction  having 
been  such  that  the  jury  may  have  been  misled,  the  exceptions  must  be 
allowed:  HousekiU  Company  v.  Neilson,  1  Webster,  P.  C.  711,  712. 
Mere  generality  of  title  does  not  vitiate  a  patent :  but  here  there  is  false 
suggestion ;  the  title  being,  for  « improvements  in  machinery  or  apparatus 
for  stretching,  drying,  and  finishing  woven  fabrics."  In  Morgan  v.  Sea- 
ward, 2  M.  &  W.  544,  it  was  held,  that,  if  a  patent  be  taken  out  for  several 
inventions,  which  are  claimed  as  improvements,  and  the  jury  find  that  one 
of  them  is  not  an  improvement,  the  patent  is  altogether  void.  Parke,  B., 
in  giving  the  judgment  of  the  court,  there  says :  "  Upon  the  authorities, 
we  feel  bound  to  hold  that  the  patent  is  void,  upon  the  ground  of  fraud 
on  the  crown,  without  entering  into  the  question  whether  the  utility  of  each 
and  every  part  of  the  invention  is  essential  to  a  patent,  where  such  utility 
is  not  suggested  in  the  patent  itself  as  the  ground  of  the  grant.  That  a 
false  suggestion  of  the  grantee  avoids  an  ordinary  grant  of  lands  or  tene- 
ments from  the  crown,  is  a  maxim  of  the  common  law :  and  such  a  grant 
is  void,  not  against  the  crown  merely,  but  in  a  suit  against  a  third  person  :(a) 
Travell  v.  Carteret,  3  Lev.  135 ;  Alcock  v.  Cooke,  5  Bingh.  340,  2  M.  & 
P.  625.  It  is  on  the  same  principle  that  a  patent  for  two  or  more  inven- 
tions, when  one  is  not  new,  is  void  altogether ;  as  was  held  in  Hill  v. 
Thompson,  2  J.  B.  Moore,  424, 8  Taunt.  375,  3  Meriv.  622,  and  Brunton 
*5121  v'  ^aw^cesf  4  B.  &  Aid.  541 ;  for,  'although  the  statute  invalidates 
a  patent  for  want  of  novelty,  and  consequently,  by  force  of  the 
statute,  the  patent  would  be  void,  as  far  as  related  to  that  which  was  old, 
yet  the  principle  on  which  the  patent  has  been  held  to  be  void  altogether, 
is,  that  the  consideration  for  the  grant  is  novelty  of  all,  and,  the  consider- 
ation failing,  or,  in  other  words,  the  crown  being  deceived  in  its  grant, 
the  patent  is  void,  and  no  action  maintainable  upon  it."  In  Brunton  v. 
Hawkes,  4  B.  &  Aid.  552,  Bayley,  J.,  says:  "If  a  patent  is  taken  out 
for  many  different  things,  the  entire  discovery  of  all  those  things  is  the 
consideration  upon  which  the  king  is  induced  to  make  the  grant.  That 
consideration  is  entire,  and,  if  it  fails  in  any  part,  it  fails  in  toto.  Upon 
an  application  for  a  patent,  although  the  thing  may  be  new  in  every  par- 
ticular, it  is  in  the  judgment  of  the  crown  whether  it  will  or  will  not,  as 
matter  of  favour,  make  the  grant  to  the  person  who  has  made  the  discovery. 
And,  when  an  application  is  made  for  a  patent  for  three  different  things, 
it  may  be  considered  by  the  persons  who  are  to  advise  the  crown  as  to  the 
propriety  of  the  grant,  that  the  discovery  as  to  the  three  things  together 
may  form  the  proper  subject  of  a  patent,  although  each  per  se  would  not 
induce  them  to  recommend  the  grant."  The  same  principle  is  established 
in  The  King  v.  Wheeler,  2B.&  Aid.  345,  and  The  King  v.  Metcalf,  2  Stark. 
N.  P.  C.  249.  The  point  was  much  considered  in  Sturz  v.  De  La  Rue, 
5  Russ.  322,  where  Lord  Lyndhurst,  C,  says :  «  The  description  in  the 

(a)  And  see  The  Earl  of  Kent's  cote,  H.  21  E.  3,  fo.  47,  pi.  68;  Fitz.  Abr.  tit  Travcrt,  pi. 
41 ;  4M.&G.  1030,  n.  (a),  and  (b). 
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patent  must  unquestionably  give  some  idea,  and,  so  far  as  it  goes,  a  true 

idea,  of  the  alleged  invention,  though  the  specification  may  be  brought  in 
aid  to  explain  it."  Here,  the  title  gives  no  idea  whatever  of  the  alleged 
invention,  if  it  consist  in  the  vibratory  motion  only.  Then,  the  specifica- 
tion is  bad,  for  not  sufficiently  distinguishing  between  what  was  old  and 
*what  new.  In  Carpenter  v.  Smith,  1  Webster,  P.  C.  530,  Lord  r*^^ 
Abinger  says :  "It  is  required,  as  a  condition  of  every  patent, 
that  the  patentee  shall  set  forth  in  his  specification  a  true  account  and  de- 
scription of  his  patent  or  invention ;  and  it  is  necessary  in  that  specifica- 
tion that  he  should  state  what  his  invention  is,  what  he  claims  to  be  new, 
and  what  he  admits  to  be  old ;  for,  if  the  specification  states  simply  the 
whole  machinery  which  he  uses,  and  which  he  wishes  to  introduce  into 
use,  and  claims  the  whole  of  that  as  new,  and  does  not  state  that  he  claims 
either  any  particular  part,  or  the  combination  of  the  whole,  as  new,  his 
patent  must  be  taken  to  be  a  patent  for  the  whole,  and  for  each  paticular 
part,  and  his  patent  will  be  void,  if  any  particular  part  turns  out  to  be  old, 
or  the  combination  itself  not  new."  So,  in  Macfarlane  v.  Price,  1  Stark. 
N.  P.  C.  199,  it  was  held,  that,  in  the  specification  of  a  patent  for  an 
improved  instrument,  it  is  essential  to  point  out  precisely  what  is  new  and 
what  is  old,  and  it  is  not  sufficient  to  give  a  general  description  of  the 
.  construction  of  the  instrument,  without  making  such  distinction,  although 
a  plate  is  annexed,  containing  a  detached  and  separate  representation  of 
the  parts  in  which  the  improvement  consists.  And  Lord  Ellenborough 
said  :  "  The  patentee,  in  his  specification,  ought  to  inform  the  person  who 
consults  it,  what  is  new  and  what  is  old.  He  should  say,  my  improve- 
ment consists  in  this— describing  it  by  words,  if  he  can,  or,  if  not,  by 
reference  to  figures.  But,  here,  the  improvement  is  neither  described  in 
words  nor  by  figures ;  and  it  would  not  be  in  the  wit  of  man,  unless  he 
were  previously  acquainted  with  the  construction  of  the  instrument,  to  say 
what  was  new  and  what  was  old.  The  specification  states,  that  the  im- 
proved instrument  is  made  in  manner  following :  this  is  not  true  ;  since 
the  description  ^comprises  that  which  is  old,  as  well  as  that  which  r*5i4 
is  new.  Then,  it  is  said,  that  the  patentee  may  put  in  aid  the 
figures ;  but,  how  can  it  be  collected  from  the  whole  of  theSe  in  what  the 
improvement  consists  ?  A  person  ought  to  be  warned  by  the  specification 
against  the  use  of  the  particular  invention  ;  but  it  would  exceed  the  wit 
of  man  to  discover  from  what  he  is  warned  in  a  case  like  this."  Here, 
the  evidence  shows,  that,  to  a  certain  point,  the  machinery  was  confessedly 
old :  and  the  wit  of  the  witnesses  was  severely  taxed,  to  state  where  the 
novelty  commenced ;  no  two  of  them  precisely  agreeing  in  the  construc- 
tion they  put  upon  the  specification.  In  the  recent  case  of  The  Queen  v. 
Mckels,  Hindraarchon  Patents,  1S6,  Lord  Desman  adopted  the  view  taken 
by  Lord  Ellenborough  in  Macfarlane  v.  Price.  In  Bovill  v.  Moore, 
2  Marsh.  211,  it  was  held,  that,  where  a  person  obtains  a  patent  for  a  ma- 
chine consisting  of  an  entirely  new  combination  of  parts,  though  all  the 
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parts  may  have  been  used  separately  in  former  machines,  the  specification 

is  correct  in  setting  out  the  whole  as  the  invention  of  the  patentee  :  but 
that,  if  a  combination  of  a  certain  number  of  those  parts  has  previously 
existed,  up  to  a  certain  point,  in  former  machines,  the  patentee  merely 
adding  other  combinations,  the  specification  should  only  state  such  improve- 
ments, though  the  effect  produced  be  different  throughout.  That  is  pre- 
cisely this  case.  Again,  in  Hill  v.  Thompson,  8  Taunt.  375,  2  J.  B.  Moore, 
424,  Dallas,  C.  J.,  said:  "This,  like  any  other  patent,  must  undoubtedly 
stand  on  the  ground  of  improvement  or  discovery.  If  of  improvement,  it 
must  stand  on  the  ground  of  improvement  invented ;  if  of  discovery,  it 
must  stand  on  the  ground  of  the  discovery  of  something  altogether  new : 
and  the  patent  must  distinguish,  and  adapt  itself  accordingly.  If  the 
'5151    Patent  ke  taken  out  for  discovery,  "when  the  alleged  discovery  is 

merely  an  addition  or  improvement,  it  is  scarcely  necessary  to 
observe  that  it  will  be  altogether  void.'"  The  last  ground  of  exception  is, 
that  the  lord  chief  justice  ought  to  have  directed  the  jury  that  inasmuch 
as  the  deeds  of  the  1st  of  May,  1835,  and  the  21st  of  April,  1840,  vested 
the  letters-patent  in  trust  for  more  than  twelve  persons  as  partners,  within 
the  meaning  of  the  proviso,  the  patent  was  rendered  void.  By  the  first 
deed,  all  the  creditors  parties  thereto  became  partners  in  the  trade  carried 
on  by  Bridson,  sharing  the  profits,  and  covenanting  to  contribute  to  losses; 
and  it  appears  that  the  consideration  for  the  assignment  of  Latham's  share 
of  the  patent,  was  money  vested  in  the  trustees  under  that  deed. 

Sir  T.  Wilde,  Serjt.,  (with  whom  were  Crompton  and  Micrton,)  for  the 
defendants  in  error.  The  bill  of  exceptions  does  not,  as  it  ought  to  do, 
show  how  the  lord  chief  justice  did  direct  the  jury  ;  it  merely  states  that 
he  declined  to  direct  them  in  a  particular  way.  But,  assuming  that  the 
exceptions  are  sufficiently  formal,  there  is  no  ground  whatever  for  either 
of  them.  With  respect  to  the  deed  of  May,  1835,  there  clearly  is  nothing 
therein  to  vitiate  or  in  any  way  affect  this  patent.  The  question  is, 
whether,  where  the  effects  of  a  trader  are  assigned  for  the  benefit  of  his 
creditors,  the  trade  to  be  carried  on  under  the  inspection  of  trustees,  and 
the  profits  applied  in  liquidation  of  the  debts,  the  creditors  become  partners 
within  the  meaning  of  the  proviso  in  the  letters-patent  ?  The  whole  scope 
and  object  of  the  deed  was  to  provide  a  fund  for  the  payment  of  the  debts 
by  instalments.  The  covenant  for  indemnifying  the  trustees  does  not 
constitute  such  a  mutual  participation  of  losses  as  to  make  them  partners. 
The  parties  to  this  deed  are  no  more  partners  in  the  concern,  than  the 
*5161    crcc^tors  «nder  a  bankruptcy  are.  [Parke,  B.    At  the  *most,  the 

creditors  can  have  only  a  mortgage  upon  the  profits  of  the  trade 
to  the  amount  of  their  respective  debts.  The  general  body  of  creditors 
would  not  be  responsible  to  persons  furnishing  goods  to  the  concern.] 
Clearly  not.  They  are  not  carrying  on  the  business  for  gain,  but  merely 
as  a  mode  of  obtaining  payment  of  their  debts. 

Parke,  B.    If  we  were  called  upon  to  decide  this  point,  we  are  all 
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agreed  that  we  should  have  no  hesitation  in  saying  that  there  is  no  assign- 
ment of  the  benefit  of  the  patent,  to,  or  in  trust  for,  more  than  twelve  per- 
sons, as  partners  within  the  terms  of  the  proviso  in  question.  Bui  the 
form  of  the  exception,  we  think,  precludes  us  from  entertaining  it. 

Sir  T.  Wilde,  Serjt.  It  may  be  conceded  that  the  court  is  to  construe 
the  specification.  But,  in  all  cases  of  mechanical  invention,  there  will  be 
much  that  must  be  the  subject  of  evidence.  The  exception  here,  is,  that 
the  lord  chief  justice  declined  to  adopt  a  form  of  direction  suggested  to 
him  by  the  defendant's  counsel,  quite  independent  of  the  evidence.  All 
that  the  law  requires  in  a  specification  is  a  bond  Ji<k  description  of  the 
alleged  invention,  that  may  be  intelligible  to  persons  having  reasonable 
skill  and  knowledge  of  the  subject.  [Parke,  B.  The  language  of  the 
specification  must  be  read  in  a  spirit  of  candour,  and  not  with  a  pre- 
determination to  find  fault  with  it.]  It  is  impossible  to  read  this  spe- 
cification in  that  spirit,  without  coming  to  the  conclusion  to  which 
all  the  plaintiff's  witnesses,  scientific  as  well  as  practical,  came,  viz. 
that  the  claim  of  the  patentees  was  for  the  diagonal  or  vibratory  motion 
only. 

Webster  y  in  reply.  A  refusal  on  the  part  of  a  judge  to  direct  in  a  way 
in  which  he  is  bound  in  point  of  law  to  "direct  is  a  misdirection.  r*5i7 
[Parke,  B.  That  which  you  complain  of  here  is  a  n on- direction,  L 
which  clearly  cannot  be  made  the  subject  of  a  bill  of  exceptions.  You 
do  not  tell  us  what  the  chief  justice  told  the  jury.]  The  whole  bill  of 
exceptions  would  be  insensible,  unless  the  direction  was  that  the  vibratory 
motion  was  the  only  invention  claimed.  That  clearly  was  wrong :  for, 
the  specification  throughout  professes  to  claim  in  respect  of  improvements 
in  machinery  or  apparatus  for  three  several  objects,  the  stretching,  the 
drying,  and  the  finishing  of  woven  fabrics.  [Parke,  B.  The  real  ques- 
tion is,  whether  the  specification  claims  the  whole  combined  machinery, 
or  only  that  part  of  it  which  the  defendant  below  infringed.  The  addition 
of  the  vibratory  motion  might  be  the  subject  of  a  patent :  and  you  have 
not  excepted,  on  the  ground  that  the  claim  for  the  vibratory  motion,  by 
any  means,  is  too  general.]   The  second  exception  covers  that. 

Parke,  B.  We  all  are  of  opinion  that  the  form  in  which  the  exceptions 
in  this  case  are  taken,  precludes  us  from  giving  judgment  for  the  plaintiff 
in  error,  even  if  we  should  think  the  argument  urged  on  his  behalf  well 
founded.  It  is  misdirection,  and  not  non- direction,  that  is  the  proper 
subject  of  a  bill  of  exceptions.  We  think,  however,  that,  if  the  exceptions 
had  been  strictly  formal,  they  would  not  have  availed :  for,  it  seems  to  us 
that  the  specification  does  not  claim  the  whole  machine,  but  only  that 
part  of  it  which  relates  to  the  vibratory  motion.  The  patentees  begin  by 
describing  their  improvements  to  consist  in  a  novel  arrangement  of 
mechanism  for  the  purpose  of  stretching,  drying,  and  finishing  woven  fab- 
rics. They  afterwards  go  on  to  explain  their  mode  of  conducting  the 
operation,  evidently  referring  to  some  known  mode  of  stretching  and  dry- 
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*5181  in%  c^ot^  :  am*'  towar(*s  ^e  c*ose  tncy  remark  that  they  are  *aware 
that  many  simple  contrivances  might  be  devised  for  effecting  the 
object  of  their  improvements,  viz.  giving  vibratory  motion  to  the  selvages 
of  the  cloth,  for  the  purposes  above  stated:  but,  they  go  on  to  say  "as  it 
is  not  practicable  to  describe  every  possible  method  in  detail,  we  desire  it 
to  be  understood  that  any  mode  even  of  moving  one  side  or  selvage  of  the 
cloth  whilst  the  other  remains  stationary,  we  shall  consider  to  be  an  eva- 
sive imitation  of  our  invention,  if  for  the  purpose  of  drawing  the  threads 
into  diagonal  positions  by  mechanical  means  instead  of  manual  labour." 
The  beginning  and  the  end  of  the  specification,  it  is  true,  rather  bear  the 
aspect  of  claiming  the  machinery  for  the  whole  process.  But,  taking  the 
specification  altogether,  and  giving  its  words  a  fair  and  reasonable  inter- 
pretation, it  seems  to  be  obvious  that  the  patentees  only  claim  as  their 
invention  those  improvements  on  the  old  machine  that  give  the  vibrating 
motion  to  the  fabric  while  in  the  course  of  drying.  Such  being  our  opin- 
ion, an  application  for  leave  to  amend  the  bill  of  exceptions  would  not 
avail.  Judgment  for  the  defendants. 


519*]  -IN  THE  HOUSE  OF  LORDS. 


BRANDAO  v.  BARNETT  and  Others.    Aug.  28. 

The  general  lien  of  bankers  on  securities  of  their  customers  deposited  with  them,  is  part  of 
the  law  merchant,  and  lo  be  taken  judicial  notice  of  as  such. 

A.  bought  on  account  of  B.,  and  with  B.'s  money,  certain  exchequer  bills  which  A.  deposit- 
ed in  a  box  that  he  kept  at  his  bankers,  himself  returning  the.  key.  Whenever  it  becamo 
necessary  to  receive  the  interest  on  the  exchequer  bills  und  to  exchange  them  lor  new 
one?,  A.  was  in  the  habit  of  taking  them  out  of  the  box  and  giving  them  to  the  bunkers  for 
that  purpose  (Mich  bein^  the  usual  course  of  bu?invss:)  which  being  accomplished,  the 
new  exchequer  bills  were,  as  soon  as  conveniently  might  be,  handed  over  to  und  locked 
up  by  A.  in  the  box,  the  amount  of  interest  received  by  the  bankers  being,  passed  lo  the 
credit  of  A.'a  aecount.  The  exchequer  bills  themselves  were  never  entered  to  A.'s  ac- 
count, nor  had  the  bankers  any  notice  or  knowledge  dint  they  were  not  the  property  of 
A.  himself. 

On  the  l<=t  of  December,  1S30,  A.  took  the  exchequer  bills  out  of  the  box,  und  ddivtrtd  tkem 
to  the  linker*,  fur  llir.  purjton  of  receiving  the  interest  and  ejrhartfeins;  them  for  new  one*  The 
bills  were  accordingly  exchanged;  but  the  new  bills  (A.  being  absent  from  bun i toss  on 
account  of  illness)  remained  in  the  possesion  of  the  linkers  down  to  die  lime  of  A.'a 
failure,  oa  die  a  3d  of  January,  1^37,  his  account  in  die  mean  time  having  been  oemidera- 
bly  overdrawn: — 

Htldf  in  nn  action  at  the  suit  of  B.,  die  true  owner,  (reversing  the  judgment  of  the  Exchequer 
Chamber,)  that  the  bunkers  had  no  lien  upon  these  exchequer  bills  for  die  general  balance 
due  to  diem  from  A.,  although  such  securities,  are  transferable  by  delivery;  the  circum- 
stances under  which  they  came  to  their  hands  being  inconsistent  with  die  existence  of  a 
general  lien. 

Trover,  for  exchequer  bills.  Pleas— first,  not  guilty— secondly,  that 
the  plaintiff  was  not  lawfully  possessed  of  the  said  instruments  or  securi- 
ties for  the  payment  of  money  in  the  declaration  mentioned,  or  any  or 
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either  of  them,  in  manner  and  form  as  in  the  declaration  alleged — thirdly, 
a  special  plea,  in  which  the  defendants,  as  bankers,  set  up  a  claim,  by 
way  of  lien,  to  retain  the  exchequer  bills  in  question  to  secure  the  balance 
due  to  them  from  one  Edward  Burn,  trading  under  the  firm  of  James  Burn 
&  Co.,  who  held  them  as  the  agent  of  the  plaintiff. 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  Trini- 
ty term,  1840,  a  verdict  was  *found  for  the  plaintiff,  subject  to  a  r*§20 
special  case,  with  liberty  to  either  party  to  turn  it  into  a  special 
verdict.  The  case  was  argued  in  the  court  of  Common  Pleas  in  Michael- 
mas term,  1840,  and  judgment  was  given  thereon  for  the  plaintiff.(a) 
The  special  case  was  afterwards  turned  into  a  special  verdict,  which  was 
in  substance  as  follows : — 

The  plaintiff  is  a  Portuguese  merchant,  who  up  to  the  year  1834  resided 
at  Rio  de  Janeiro,  but  who  in  that  year  returned  to  Portugal,  and  has 
since  resided  in  Lisbon  and  other  towns  in  that  country. 

Edward  Burn,  for  many  years  before  and  down  to  his  bankruptcy  here- 
inafter mentioned,  resided  in  London,  and  carried  on  business  as  a  mer- 
chant, under  the  firm  of  James  Burn  &  Co.  He  was  the  correspondent 
of  the  plaintiff,  who  from  time  to  time  remitted  bills  of  exchange  and 
money  to  him,  and  employed  him  upon  commission  to  invest  the  proceeds 
in  exchequer  bills.  Burn  was  also  employed  by  other  correspondents  to 
purchase  exchequer  bills  for  them. 

The  defendants  are  bankers  in  London,  in  copartnership,  and  acted  as 
such  for  Burn  for  many  years  before  and  since  the  year  1833,  who  kept 
cash  and  an  account  with  them  under  the  style  or  firm  of  James  Burn 
&  Co. 

The  action  is  brought  to  recover  twenty-one  exchequer  bills,  amounting 
in  value  to  10,100/.,  and  interest.  These  exchequer  bills  were  received 
by  the  defendants  in  exchange  for  the  same  number  of  exchequer  bills, 
which  had  been  purchased  by  Burn  for  the  plaintiff  in  manner  above  men- 
tioned, and  which  came  into  the  possession  of  the  defendants  as  herein- 
after stated ;  and  the  defendants  claimed  a  right  to  hold  the  exchequer 
bills  in  question  in  respect  of  a  debt  due  from  Burn  to  them,  hereinafter 
particularly  mentioned. 

•The  government  pay  the  interest  upon  exchequer  bills  at  certain    r  »52i 
periods  announced  to  the  public  by  advertisement;  and,  when 
such  interest  is  paid,  the  exchequer  bills  in  respect  of  which  it  is  paid  are 
delivered  up,  and,  unless  their  amount  be  applied  for  in  money,  new  exche- 
quer bills  are  issued  to  the  holder  in  exchange  for  them. 

Burn  received  the  interest  payable  upon  the  exchequer  bills,  and  ex- 
changed the  old  exchequer  bills  for  new  ones,  when  necessary,  having 
orders  in  that  behalf  so  to  do  from  the  above-named  plaintiff.  The  defend- 
ants never  received  any  information  from  Burn,  of  any  transaction  between 
him  and  the  plaintiff.   Burn,  from  time  to  time,  from  May,  1832,  and  sub- 

(a)  See  Branddo  v.  Banutt,  1  M.  &  G.  908, 2  Scott,  N.  R.  96. 
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sequently,  received  from  the  plaintiff,  then  abroad,  as  agent  for  him,  (the 
plaintiff,)  orders  to  purchase  exchequer  bills  with  the  moneys  of  the  plain- 
tiff in  the  hands  of  Burn.  Burn,  on  occasion  of  purchasing  exchequer 
bills  for  the  plaintiff,  communicated  that  fact  to  him. 

In  the  course  of  the  correspondence,  in  a  letter  from  the  plaintiff  to  Burn, 
dated  the  12th  of  April,  1834,  written  from  Rio  de  Janeiro,  at  the  time 
when  the  plaintiff  was  about  to  quit  that  place  for  Lisbon,  and  received 
by  Burn,  there  is  contained  as  follows : — « I  hope  you  will  inform  my  attor- 
ney (meaning  his  brother,  whom  he  had  appointed  his  attorney  at  Rio  de 
Janeiro)  of  the  names  of  the  bankers  in  whose  house  the  exchequer  bills 
on  my  account  have  been  deposited."  To  which  Burn,  by  a  letter  dated 
the  2d  of  July,  addressed  and  sent  to  and  received  by  the  plaintiff,  replied 
as  follows: — "All  the  exchequer  bills  which  we  have  bought  by  your  order 
and  for  your  account,  you  judge  right,  are  deposited  for  greater  security  in 
the  hands  of  our  bankers,  as  we  advised  you.  They  are  entirely  at  our 
order,  which  is  necessary  for  the  purpose  of  exchanging  them  for  others 
*5221  evei7  time  *l  13  advertised  to  the  public  *that  the  interest  is  to  be 
paid,  which  payment  cannot  be  received  without  delivering  up 
the  bills  upon  which  the  interest  is  due,  when  you  receive  other  bills  for 
the  same  amount ;  for  which  reason,  it  cannot  be  of  any  service  to  you 
knowing  the  names  of  our  bankers."  The  name  of  Burn's  bankers  never 
was  communicated  to  the  plaintiff. 

Between  May,  1832,  and  December,  1836,  Burn,  in  pursuance  of  express 
orders  to  that  effect  given  to  Burn  by  the  plaintiff,  with  funds  supplied  by 
the  plaintiff,  and  obtained  by  payment  of  the  interest  on  exchequer  bills, 
purchased,  by  the  order  of  the  plaintiff,  in  manner  above  mentioned, 
exchequer  bills  to  the  amount  of  30,400/.  The  exchequer  bills  were  pur- 
chased by  Cum  through  a  broker,  the  broker  dealing  with  Burn  as  a  prin- 
cipal, and  not  knowing  on  whose  account  they  were  bought. 

The  special  verdict  then  set  out  the  form  of  the  bought  notes,  and  the 
particulars  of  all  the  exchequer  bills  so  purchased  by  Burn  on  account  of 
the  plaintiff. 

The  defendants  were  Burn's  bankers ;  and  Burn  kept  several  tin  boxes 
at  the  banking-house  of  the  defendants,  in  which  he  deposited  the  securities 
which  he  had  purchased  for  his  different  correspondents,  and  among  those 
boxes  was  one  in  which  he  deposited  the  exchequer  bills  purchased  for 
the  plaintiff.  Burn  kept  the  key  of  those  boxes,  and  no  other  securities, 
except  some  exchequer  bills,  were  kept  in  the  box  in  which  they  were  kept. 

It  is  the  custom  of  bankers,  in  the  course  of  their  trade  as  such,  to  receive 
the  interest  upon  exchequer  bills  for  their  customers,  and  to  exchange  the 
exchequer  bills  when  such  interest  is  paid.  Burn  had,  on  various  occasions 
prior  to  December,  1836,  requested  the  defendants  to  receive  the  interest 
upon  the  exchequer  bills  so  purchased  as  aforesaid,  and  also  to  receive  the 
•5231  new  excne(luer  bills  issued  in  exchange  for  the  former.  Upon  'such 
J   occasions,  Burn  went  to  the  banking-house  with  the  key  of  the 
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tin  box,  took  out  of  the  box  such  of  the  exchequer  bills  as  were  wanted 
for  that  purpose,  and  delivered  them  to  the  defendants,  requesting  them 
to  receive  the  interest  and  to  exchange  the  exchequer  bills.  Burn  gene- 
rally received  from  the  defendants  the  new  exchequer  bills  within  a  week 
or  a  fortnight  after  they  were  so  exchanged  ;  having  on  one  occasion  only 
left  them  in  their  hands  for  a  considerable  time :  but  Burn  was  not  parti- 
cular as  to  the  time.  Burn  then  deposited  the  new  exchequer  bills  in  the 
said  tin  box. 

The  defendants  gave  credit  to  Burn,  in  his  account  with  them,  for  the 
interest  received  by  them  on  the  exchequer  bills,  and  such  interest  formed 
part  of  the  cash  balance  to  Burn's  credit  with  the  bankers. 

On  one  occasion  before  December,  1836,  (but  at  what  particular  time 
cannot  be  ascertained,)  Burn  delivered  a  number  of  exchequer  bills  to  the 
defendants  for  the  purpose  of  receiving  interest  and  exchanging  the  bills, 
as  usual,  but  did  not  ask  the  defendants  for  the  exchanged  bills  for  one  or 
two  months ;  but  afterwards,  having  occasion  for  part  of  such  bills,  applied 
for  them,  and  the  defendants  said  they  had  rather  Burn  would  take  the 
whole  of  them,  which  Burn  accordingly  did,  and  locked  them  up. 

In  November,  1836,  Burn  held  exchequer  bills,  so  as  aforesaid  purchased 
with  the  money  of  the  plaintiff,  to  the  amount  of  30,400/.,  and  which  were 
locked  up  in  the  tin  box  at  the  defendants',  along  with  two  others  belong- 
ing to  another  correspondent  of  Burn  named  Abreu  ;  and,  in  pursuance 
of  an  order  from  the  plaintiff,  Burn,  in  his  own  name  as  principal,  sold 
part  of  those  exchequer  bills,  through  a  broker  who  knew  him  only  in  the 
transaction,  to  the  amount  of  10,800/.  The  proceeds  of  the  exchequer 
bills,  when  sold,  were  paid  by  the  broker  to  Burn,  in  checks  payable  to  Burn, 
who  *paid  them  to  the  defendants,  as  bis  bankers,  to  his  account, 
as  his  own  money  ;  and  they  formed  part  of  his  cash  balance  to 
his  credit  with  the  defendants ;  and  Burn,  in  pursuance  of  an  order  from 
the  plaintiff,  remitted  the  amount  of  the  proceeds  by  bills  to  the  brother 
of  the  plaintiff  in  Lisbon.  By  the  execution  of  the  above  order,  the 
amount  of  exchequer  bills  so  as  aforesaid  purchased  with  the  plaintiff's 
funds,  was  reduced  to  19,600/.  Of  these  exchequer  bills,  9500/.  were 
delivered  by  Burn  to  Offley  &  Co. ;  and  there  were  then  left  in  Burn's 
hands  exchequer  bills,  so  purchased  as  aforesaid  with  the  money  of  the 
plaintiff,  to  the  value  of  10,100/.,  and  the  renewals  of  which  are  the  exche- 
quer bills  sought  to  be  recovered  in  this  action. 

In  December,  1836,  an  advertisement  appeared,  announcing  that  the 
interest  would  be  paid  upon  a  certain  class  of  exchequer  bills,  including 
all  those  in  the  tin  box,  and  the  exchequer  bills  changed  for  new  ones  on 
the  15th  of  that  month. 

On  or  about  the  1st  of  the  same  month  of  December,  Burn  went  to  the 
banking-house  of  the  defendants,  and,  whilst  alone,  took  from  the  box  the 
said  exchequer  bills,  and  brought  and  delivered  them  to  one  of  the  defend- 
ants, and  requested  him  to  get  them  exchanged.    The  defendants  pro- 
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cured  the  exchequer  bills  to  be  exchanged  for,  and  at  the  instance  of,  Burn. 
One  of  the  exchequer  bills  so  delivered  in  exchange  to  the  defendants  was 
in  the  following  form,  and  was  issued  under  an  act  of  parliament  made 
and  passed  in  the  6  &  7  W.  4,  c.  113,  intituled,  &c.: — 

«  No.  8551.  JE1000.  By  virtue  of  an  act,  6°  et  7°  Gulielmi  4°  Regis, 
for  raising  the  sum  of  14,007,950/.  by  exchequer  bills,  for  the  service  of 

the  year  1836-7,  this  bill  entitles  ,  or  order,  to  one  thousand 

pounds,  and  interest  after  the  rate  of  two  pence  half-penny  per  centum  per 
•5251  <**m>  payable  out  of  the  first  aids  *or  supplies  to  be  granted  in 
the  next  session  of  parliament ;  and  this  bill  is  to  be  current  and 
pass  in  any  of  the  public  revenues,  aids,  taxes,  or  supplies,  or  to  the 
account  of  his  majesty's  Exchequer  at  the  Bank  of  England,  alter  the 
fifth  day  of  April,  1837.  Dated,  at  the  Exchequer,  this  19th  day  of 
December,  1836. 

«J.  Newport. 

« If  the  blank  is  not  filled  up,  this  bill  will  be  paid  to  bearer. 
"The  checks  must  not  be  cut  off." 

The  other  exchequer  bills  were  in  the  same  form,  six  of  them  being  for 
1000/.  each,  and  numbered  8552 — 7,  four  of  them  for  500/.  each,  and 
numbered  2467—70,  one  for  200/.,  numbered  1213,  and  nine  for  100/. 
each,  numbered  5012 — 20.  The  blanks  in  the  bills  had  not  been  filled 
up  ;  and  they  were  securities  payable  to  bearer,  and  transferable  by  delivery. 

The  defendants,  on  the  20th  of  December,  delivered  up  the  bills  so 
received  from  Burn,  obtained  the  interest  due  upon  them,  and  the  new 
exchequer  bills  in  exchange,  which  they  have  ever  since  held  in  their 
possession.  These  new  bills  are  sought  to  be  recovered  in  this  action. 
[The  particulars  of  them  were  set  out.] 

At  the  time  Burn  delivered  the  exchequer  bills  to  the  defendants,  he 
was  unwell,  and  within  a  few  days  afterwards  became  worse ;  and,  on 
account  of  his  illness,  was  absent  from  his  counting-house  three  or  four 
weeks,  at  his  house  at  Roehampton ;  and  he  was  not  during  that  period  in 
town  above  three  times,  until  his  subsequent  failure  in  business,  which 
took  place  on  the  23d  of  January,  1837.  Burn  during  this  period  was 
unable  to  attend  to  his  business,  except  on  particular  occasions ;  but  he 
communicated  with  his  clerks  when  any  thing  was  wanted.  He  was  in- 
formed of  the  state  of  his  cash  at  his  bankers',  and  he  signed  checks  and 
*5261  accePtec*  bills  when  necessary  ;  and  letters  were  from  time  to  *time 
brought  to  him  to  read  and  sign  ;  and  he  was  informed  of  the  pay- 
ments made  to  the  defendants  on  his  account,  and  by  the  defendants  for 
him.  Burn  was  in  town  upon  one  or  two  occasions  between  the  time  of 
the  delivery  of  the  exchequer  bills  to  the  defendants  and  his  stopping  pay- 
ment. One  time  was  two  or  three  days  before  the  14th  of  January ;  and 
he  never  was  at  the  banking-house  of  the  defendants,  nor  had  any  com- 
munication whatever  with  them,  except  that  during  the  interval  Burn 
desired  his  clerk  to  procure  from  the  defendants  the  particulars  of  all  the 
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exchequer  bills  received  in  exchange  for  those  given  by  him  to  be  ex- 
changed ;  and  the  defendants  furnished  to  the  clerk  a  paper  containing 
the  particulars  (which  were  set  out)  of  twenty-three  exchequer  bills,  in  the 
whole  amounting  to  11,300/. 

Two  of  those  exchequer  bills  were  received  in  exchange  for  the  two 
bills  which  belonged  to  Abreu.  The  remainder  of  the  exchequer  bills  set 
forth  were  received  in  exchange  for  those  purchased  as  aforesaid  with 
the  moneys  of  the  plaintiff:  the  defendants  were  not  aware  of  any  dis- 
tinction between  them,  or  that  they  did  not  belong  to  Burn. 

Burn  never  overdrew  his  bankers'  account  but  once ;  and  that  occurred 
a  considerable  time  before  the  year  1837,  and  by  mistake,  to  the  extent 
of  about  100/. ;  and  at  that  time  the  defendants  had  not  any  exchequer 
bills  in  their  hands  so  purchased  by  Burn  for  his  correspondents.  [The 
special  verdict  then  set  forth  the  daily  state  of  Burn's  account  with  the 
defendants,  from  the  26th  of  November,  1836,  until  he  stopped  payment, 
on  the  23d  of  January,  1837.] 

Burn  occasionally  resorted  to  the  tin  boxes  which  he  kept  at  the  de- 
fendants', and  in  which  he  deposited  the  securities  of  his  foreign  corre- 
spondents ;  and  the  defendants  have  sometimes  been  present,  and  general 
^conversation  has  passed  between  the  defendants  and  Burn ;  but  [#527 
the  only  conversation  that  ever  occurred  respecting  the  foreign 
securities  took  place  some  time  before  the  delivery  of  the  exchequer  bills 
in  question,  when,  being  then  engaged  in  looking  over  the  foreign  secu- 
rities in  some  of  the  boxes,  and  the  defendants,  or  some  of  them,  being 
present,  Burn  observed  to  one  of  the  defendants  that  the  foreign  securities 
were  very  troublesome,  or  that  it  was  troublesome  to  have  so  many  foreign 
securities.  The  foreign  securities  referred  to  were  Brazilian,  Portuguese, 
and  Dutch  bonds,  and  the  like.  There  were  no  foreign  securities  in  the 
box  in  which  the  exchequer  bills  were  deposited. 

It  was  Burn's  course  of  business  to  make  his  bills  payable  at  the  de- 
fendants', who  had  been  his  bankers  for  many  years,  which  bills  the  de- 
fendants paid  at  maturity,  having  always  funds  of  Burn's  in  their  hands 
for  that  purpose,  except  as  hereinafter  mentioned.  Burn  also  drew 
checks  upon  the  defendants,  as  his  bankers,  in  the  usual  way,  and  which 
they  paid  according  to  the  usual  course  of  business.  On  the  21st  of  Jan- 
uary, there  were  bills  of  exchange  outstanding,  accepted  by  Burn,  and 
made  payable,  according  to  the  usual  course  of  business,  at  the  defendants' 
banking-house,  to  the  amount  of  4808/.  10$.  7c/.,  and  which  became  due 
on  that  day.  [The  particulars  were  set  out.]  The  said  bills  were  pre- 
sented for  payment  at  the  defendants',  and  paid  by  them  in  the  usual 
course  of  banking  business. 

The  balance  upon  Burn's  account,  on  the  morning  of  that  day,  viz.  the 
21st  of  January,  amounted  to  1596/.  lis. ;  but  by  the  payment  of  the  said 
bills,  that  sum  was  absorbed,  and  the  balance  turned  against  him,  and  in 
favour  of  the  defendants,  to  the  amount  of  3211/.  19*.  Id.;  and  Burn 
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upon  that  day  was,  and  still  is,  indebted  to  the  defendants  in  the  said  sum 
of  3211/.  19$.  Id.,  on  his  banking  account, — for  which  sum  the  defend- 

*5281    ants  *ns*st  uP°n  ^e*r  "Ent  t0       P088688*00  °f  toe-  exchequer  •bills 
J   sought  to  be  recovered  by  the  plaintiff  in  this  action. 

The  special  verdict  then  set  out  a  formal  demand  and  refusal,  and  con- 
cluded in  the  usual  way. 

Judgment  having  been  entered  up  for  the  plaintiff  below  upon  this 
special  verdict,  the  defendants  below  brought  a  writ  of  error.  The  Ex- 
chequer Chamber,  in  Trinity  vacation,  1843,  reversed  the  judgment  of  the 
court  of  Common  Pleas;  holding — first,  that  the  courts  will  take  judicial 
notice  of  the  general  lien  which  bankers  have,  by  the  law-merchant,  on 
the  securities  of  their  customers  in  their  hands — secondly,  that  the  ex- 
chequer bills  in  question,  having  come  to  the  hands  of  the  defendant  as 
bankers,  in  the  usual  course  of  their  business,  were  subject  to  such  general 
lien. (a) 

Upon  this  judgment,  the  defendant  in  error  (plaintiff  below)  brought  a 
writ  of  error  returnable  in  parliament:  and  the  case  was  argued  on  the 
25th  of  February,  and  the  3d,  9th,  and  10th  of  March  last. 

Sir  T.  Wilde,  Serjt.,  W.  H.  Watson,  and  M.  Smith,  for  the  plaintiff  in 
error,  admitted  that  bankers  have  a  general  lien  on  the  securities,  belong- 
ing  to  their  customers,  deposited  with  them,  to  secure  their  general  bal- 
ance ;  but  insisted  that  such  lien  extended  only  to  securities  coming  to 
their  hands  as  bankers,  and  did  not  extend  to  securities  belonging  to  third 
persons,  or  deposited  merely  for  safe  custody — citing  Rushforth  v.  Had- 
field,  7  East,  224  ;  Oppenheim  v.  Russell,  3  B.  &  P.  42 ;  Lucas  v.  Dorrien, 
7  Taunt.  278, 1  J.  B.  Moore,  29;  and  Leuckhart  v.  Cooper,  3  N.  C.  99, 

3  Scott,  521 ;  and  that  the  special  verdict  showed  that  the  deposit  in  this  case 
was  not  a  deposit  of  exchequer  bills  with  the  defendants  as  Burn's  bankers, 
♦5291   kut  a  mere  'deposit  of  the  box  in  which  they  were  contained,  for  safe 

custody,  like  an  ordinary  deposit  of  plate  or  jewels  in  a  chest  or  box. 
The  following  cases  were  cited  in  the  course  of  the  argument : — Kruger 
v.  Wilcox,  Ambler,  252 ;  Drinkwater  v.  Goodwin,  Cowp.  251  ;  Collins 
v.  Martin,  1  B.  &  P.  648 ;  JVaylor  v.  Mangles,  1  Esp.  N.  P.  C.  109 ; 
Holderness  v.  Collinson,  7  B.  &  C.  212, 1  M.  &  R.  55 ;  Scarfe  v.  Morgan, 

4  M.  &  W.  270,  1  Horn  &  H.  292 ;  and  Heunson  v.  Guthrie,  2  N.  C. 
755,  2  Scott,  298. 

Sir  Fitzroy  Kelly,  S.  G.,  and  S.  Martin,  for  the  defendants  in  error, 
submitted,  that  the  right  of  lien,  as  well  in  the  case  of  bankers  as  in  that 
of  wharfingers  and  factors,  is  matter  of  law,  and,  as  such,  need  not  be 
pleaded  or  proved  in  each  case— Abbott  on  Shipping,  5th  edit.  p.  364  ;(6) 
JYaylor  v.  Mangles;  that  negotiable  instruments,  like  exchequer  bills,  are 
transferable  by  delivery ;  that  a  banker,  having  bond  fide  received  them 
from  a  customer,  in  the  usual  course  of  his  business  as  a  banker,  and 

(a)  Seo  Barnett  v.  Branddo,  6  M.  &  G.  830,  7  Scott,  N.  R  301. 
(6)  7th  ed.  by  Serjt.  Shee,  p.  511. 
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without  notice  that  they  belong  to  a  third  person,  has  a  valid  lien  upon 
them  for  his  general  balance ;  and  that  the  circumstances  under  which  the 
exchequer  bills  in  question  came  to  the  hands  of  the  defendants,  as  stated 
in  the  special  verdict,  gave  them  a  right  of  lien  thereon  :  Davis  v.  Bowsher, 
5  T.  R.  488 ;  Bolland  v.  Bygrave,  R.  &  M.  27 ;  Jourdaine  v.  Lefevre, 
1  Esp.  N.  P.  C.  66  ;  Bosanquet  v.  Dudman,  1  Stark.  N.  P.  C.  1 ;  Collins  v. 
Martin  ;  Wookey  v.  Pole>  4  B.  &  Aid.  1  ;  Vanderzee  v.  WiUis,  3  Bro.  Ch. 
C.  21  ;  Stevenson  v.  Blakelock,  1  M.  &  S.  535.  Cur.  adv.  vult. 

*Lord  Campbell.  The  first  question  arising  upon  this  record  r*53Q 
is,  whether  judicial  notice  is  to  be  taken  of  the  general  lien  of 
bankers  on  securities  of  customers  in  their  hands.  The  exchequer  bills 
for  which  this  action  is  brought  are  found  to  be  the  property  of  the  plain- 
tiff; and  the  defendants  rest  on  the  plea, — that  the  plaintiff  was  not  pos- 
sessed, &c,  claiming  a  lien  for  the  balance  due  to  them  from  Burn. 

The  usage  of  trade  by  which  bankers  are  entitled  to  a  general  lien,  is 
not  found  by  the  special  verdict ;  and,  unless  we  are  to  take  judicial  notice 
of  it,  the  plaintiff  is  at  once  entitled  to  judgment.  But,  my  lords,  I  am 
of  opinion  that  the  general  lien  of  bankers  is  part  of  the  law-merchant,  and 
is  to  be  judicially  noticed, — like  the  negotiability  of  bills  of  exchange,  or 
the  days  of  grace  allowed  for  their  payment  When  a  general  usage  has 
been  judicially  ascertained  and  established,  it  becomes  part  of  the  law- 
merchant,(a)  which  courts  of  justice  are  bound  to  know  and  recognise.(o) 
Such  has  been  the  invariable  understanding  and  practice  in  Westminster 
Hall  for  a  great  many  years ;  there  is  no  decision  or  dictum  to  the  contrary ; 
and  justice  could  not  be  administered,  if  evidence  (6)  were  to  be  given, 
toties  quoties,  to  support  such  usages,  an  issue  being  joined  upon  them,  in 
each  particular  case. 

It  is  hardly  disputed,  that,  under  the  plea  of  <<  not  possessed,'1  a  lien 
may  be  made  available  as  a  defence  :(c)  and,  therefore,  if  this  special 
verdict  sets  forth  facts  which  show,  that,  by  the  law-merchant,  the  defend- 
ants have  a  lien  upon  these  exchequer  bills,  the  judgment  in  their  favour 
ought  to  be  affirmed.  But  I  am  of  opinion,  that,  upon  the  facts  found, 
there  was  no  lien,  and  that  the  judgment  ought  to  be  reversed. 

*I  do  not,  however,  proceed  upon  the  ground  taken  by  the  court  r*^l 
of  Common  Pleas, — that,  these  exchequer  bills  being  the  property 
of  Brandao,  there  was  no  lien  as  against  him,  although  there  might  have 
been  as  against  Burn.  I  think  that  the  defendants  were  entitled  to  con- 
sider the  exchequer  bills  as  the  property  of  Burn,  without  any  express 
representation  by  him  to  that  effect.  Exchequer  bills  are  negotiable  se- 
curities passing  by  delivery.  The  holder  of  negotiable  securities  is  to  be 
assumed  to  be  the  owner ;  and  third  persons,  acting  bond  fide,  may  treat 
with  him  as  owner.   It  is  admitted  that  Burn  might  have  effectually  sold 


a)  Quart,  as  to  usages  of  particular  trade*. 
See  note  A.  at  the  end  of  this  volume. 
See  Lam  v.  Tewton,  12  A.  &  EL  116,  a,  1  G.  &  D.  584. 
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these  exchequer  bills,  or  pledged  them,  by  an  express  contract,  without 
any  representation  that  they  were  his  own  property.  But  the  right  ac- 
quired by  a  general  lien,  is  that  of  an  implied  pledge  ;  and  where  it  would 
arise, — supposing  the  securities  to  be  the  property  of  the  apparent  owner, — 
I  think  it  equally  exists,  the  party  claiming  it  having  acted  with  good  faith, 
although  they  turn  out  to  be  the  property  of  a  stranger.  I  think  that  the 
just  view  was  taken  of  this  point  by  the  judges  in  the  Exchequer  Chamber, 
and  that  they  were  right  in  holding  the  reasoning  of  the  judges  of  the 
court  of  Common  Pleas  to  be,  in  this  respect,  untenable. 

But,  my  lords,  after  much  anxious  consideration,  I  have  come  to  the 
conclusion,  that  the  judges  in  the  Exchequer  Chamber  have  erroneously 
decided  the  question  on  which  the  court  of  Common  Pleas  expressed  no 
opinion ;  and  that  the  facts  found  by  the  special  verdict  would  not  have 
entitled  the  defendants  to  a  lien,  if  the  exchequer  bills  had  been  the  pro- 
perty of  Burn. 

Bankers,  most  undoubtedly,  have  a  general  lien  on  all  securities  depo- 
sited with  them,  as  bankers,  by  a  customer,  unless  there  be  an  express 
contract,  or  circumstances  that  show  an  implied  contract,  inconsistent 
with  lien.  Lord  Kenyon  says,  in  Davis  v.  Bowsher,  5  T.  R.  491,(«) 
•5321  *"  Bankers  have  a  general  lien  on  all  securities  in  their  hands,  for 
their  general  balance,  unless  there  be  evidence  to  show  that  any 
particular  security  was  received  under  special  circumstances  which  would 
take  it  out  of  the  common  rule."  And  Lord  Denman,  in  pronouncing 
this  very  judgment  in  the  Exchequer  Chamber,  (b)  says :  « If,  indeed,  there 
had  been  an  agreement,  express  or  implied,  inconsistent  with  a  right  of 
lien, — as,  to  return  them  absolutely,  at  all  events,  to  the  depositor,  at  a 
certain  time, — the  case  would  have  been  different." 

Now,  my  lords,  it  seems  to  me,  that,  in  the  present  case,  there  was  an 
implied  agreement  on  the  part  of  the  defendants,  inconsistent  with  the 
right  of  lien  which  they  claim.  Your  lordships  will  bear  in  your  recollec- 
tion that  the  exchequer  bills  for  which  this  action  is  brought,  are  the  new 
exchequer  bills,  which  the  defendants  obtained  for  the  express  and  only 
purpose  of  being  delivered  by  them  to  Burn,  that  he  might  deposit  them 
in  the  tin  box  of  which  he  kept  the  key.  They  not  only  were  not  entered 
in  any  account  between  Burn  and  the  defendants,  but  they  were  not  to 
remain  in  the  possession  of  the  defendants ;  and  the  defendants,  in  respect 
of  them,  were  employed  merely  to  carry  and  hold  till  the  deposit  in  the  tin 
box  could  be  conveniently  accomplished.  Whether  this  deposit  was  to  be 
made  the  same  hour  in  which  the  securities  were  obtained  from  the  govern- 
ment, without  even  being  placed  in  a  drawer  belonging  to  the  defendants, 
or  after  the  lapse  of  some  days,  seems  to  me  quite  immaterial,  bearing  in 
mind  the  purpose  for  which  they  were  obtained,  and  for  which  they  re- 
mained in  the  defendants'  possession.    Nor  can  it  make  any  difference, 

(a)  VideO  M.&G.  659(c). 

(6)  6  M.  &  G.  670,  7  Scott,  N.  B  332. 
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that,  on  the  particular  occasion  out  of  which  this  action  originated,  on 
account  of  the  illness  of  Burn,  so  long  a  *time  had  elapsed  from  r*533 
the  obtaining  of  the  securities  without  their  being  demanded  by 
him  for  the  purpose  of  being  locked  up  in  the  tin  box :  for,  if  the  defend- 
ants had  not  a  right  of  lien  upon  them  the  moment  they  obtained  them, 
the  actual  lien  clearly  could  not  afterwards  be  claimed,  when  Burn's  ac- 
count had  been  overdrawn.  Nor,  I  presume,  can  any  weight  be  attached 
to  the  circumstance  that  the  tin  box  in  which  the  exchequer  bills  were  to 
be  locked  up,  and  of  which  Burn  kept  the  key,  remained  in  the  house  of 
the  defendants.  Were  not  these  exchequer  bills  obtained  by  the  defend- 
ants to  be  delivered  to  Burn,  who  was  himself  to  be  the  depositary  and 
custodian  of  them  ?  Bankers  have  a  lien  on  all  securities  deposited  with 
them  as  bankers ;  but  these  exchequer  bills  cannot  be  considered  as  depo* 
sited  with  the  defendants  as  bankers. 

During  the  argument  in  the  Exchequer  Chamber,  it  was  very  properly 
admitted  by  Sir  Fitzroy  Kelly that,  "  if  bills  of  exchange  were  de- 
livered to  a  banker  merely  for  the  purpose  of  being  deposited  in  a  box, 
there  would  be  no  lien."  Does  it  signify  whether  the  defendants  were  to 
deposit  the  securities  in  the  box  themselves,  or  were  to  deliver  them  for 
that  purpose  to  Burn  ?  I  think,  that,  under  such  circumstances,  bankers 
acquire  no  lien,  either  upon  the  bills  to  be  exchanged,  or  upon  the  bills 
received  in  exchange. 

It  is  hardly  denied,  that,  if  there  had  been  an  express  undertaking  by 
the  defendants — to  exchange  the  bills,  and  to  return  the  new  ones  as  soon 
as  obtained,  to  Burn,  that  he  might  lock  them  up — no  lien  would  have 
been  acquired.  But  the  special  verdict  shows  the  course  of  dealing  be- 
tween the  parties,  and  states  facts  which  raise  an  implied  promise  on  the 
part  of  the  defendants,  which  operates  as  if  it  were  express.  This  seems 
to  me  to  be  like  the  case  put  of  bank-notes  given  *to  a  banker  to  r*co4 
procure  a  bank-post  bill  for  a  customer ;  or  a  promise  by  a  pur- 
chaser to  pay  ready  money ;  which  excludes  set-off.(&)  There  can  be  no 
implied  right  inconsistent  with  a  positive  obligation. 

It  certainly  would  be  most  inconvenient,  if  a  lien  could  be  claimed 
under  such  circumstances ;  for,  then,  an  agent  holding  exchequer  bills  for 
another,  could  not,  although  he  should  keep  them  carefully  guarded  under 
lock  and  key,  employ  a  person  to  get  them  exchanged  who  happens  to  be 
a  banker,  lest  he  might,  without  being  aware  that  he  is  acting  improperly, 
commit  a  crime  for  which  he  would  be  liable  to  very  serious  punishment. 

Much  stress  was  laid  upon  the  finding  that  "  it  is  the  custom  of  bankers, 
in  the  course  of  their  trade,  as  such,  to  receive  the  interest  npon  ex- 
chequer bills  for  their  customers,  and  to  exchange  the  exchequer  bills 
when  such  interest  is  paid:"  but  there  is  no  finding  that  the  exchequer 
bills  for  which  this  action  is  brought,  and  on  which  the  lien  is  claimed, 

(a)  6  M.  &  G.  652,  7  Soott,  N.  R.  321. 

(6)  Sed  vide  Eland  v.  Karr,  1  Ea9t,  375;  Taylor  v  0*ey,  13  Ves.  180. 
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were  in  the  possession  of  the  defendants  in  the  course  of  their  trade  as 
bankers,  or  that  it  was  their  duty  as  bankers  to  perform  these  offices.  I 
think  the  transaction  is  very  much  like  the  deposit  of  plate,  in  locked 
chests,  at  a  banker's.  A  special  verdict  might  find  that  it  is  the  custom  of 
bankers,  in  the  course  of  their  trade,  as  such,  to  receive  such  deposits  from 
their  customers:  but  I  do  not  think,  that,  from  that  finding,  a  general  lien 
could  be  claimed  on  the  plate  chests.  In  both  cases,  a  charge  might  be 
made  by  the  bankers,  if  they  were  not  otherwise  remunerated  for  their 
trouble. 

I  further  beg  leave  to  observe,  that,  in  a  course  of  dealing  like  this, 
where  the  old  exchequer  bills  are  immediately  to  be  delivered  to  the 
government,  and  the  new  exchequer  bills  are  to  be  locked  up  in  the  box 
of  the  customer,  it  can  hardly  be  supposed  that  the  bankers  will  accept  or 
wf-oc-i  pay  bills  of  exchange  for  their  customer  *on  the  credit  of  securi- 
ties that,  in  the  usual  course  of  dealing,  are  for  so  short  a  time  to 
be  in  their  custody. 

No  reliance,  I  think,  can  be  placed  on  the  circumstance  of  the  interest 
received  on  the  old  exchequer  bills  going  to  the  credit  of  the  account  of 
the  customer;  for,  while  he  gives  the  bankers  the  interest  to  keep  for  him, 
with  one  hand,  he  locks  up  the  new  exchequer  bills  in  his  tin  box,  with 
the  other. 

Upon  the  whole,  my  lords,  I  would  humbly  advise  your  lordships  to 
give  judgment  for  the  plaintiff  in  error.  If  your  lordships  should  concur 
with  me,  this  judgment  will  leave  untouched  the  rule  that  bankers  have  a 
general  lien  on  securities  deposited  with  them  as  bankers,  but  will  pre- 
vent them  from  successfully  claiming  a  lien  on  securities  delivered  to  them 
for  a  special  purpose  inconsistent  with  the  existence  of  the  lien  claimed. 

I  move  your  lordships  that  the  judgment  of  the  court  of  Exchequer 
Chamber  be  reversed. 

Lord  Lyndhubst,  C.  My  Lords,  I  entirely  concur  in  the  opinion 
which  has  been  so  clearly  and  so  fully  expressed  by  my  noble  and  learned 
friend.  With  respect  to  some  of  the  points  in  the  case,  no  doubt  whatever 
can  for  a  moment  be  entertained.  I  think  there  is  no  question,  that,  by 
the  law-merchant,  a  banker  has  a  lien  upon  securities  deposited  with 
him  for  his  general  balance.  I  consider  this  as  part  of  the  established  law 
of  the  country :  the  courts  will  take  notice  of  it  j  it  is  not  necessary  to 
plead  it ;  nor  is  it  necessary  that  it  should  be  given  in  evidence  in  the  par- 
ticular instance.  Therefore,  as  to  that  part  of  the  case,  I  think  it  is  en- 
tirely free  from  doubt. 

The  only  question  that  remains  to  be  considered,  is,  whether  the  facts 
of  this  case  bring  this  deposit  within  the  general  rule.  I  think  the  argu- 
ment and  reasoning  of  my  noble  and  learned  friend  are  decisive  on  the 
*5361  *SUDject '  that  the  case  is  not  within  the  general  rule.  The 
deposit  in  this  instance  was  not  such,  under  all  the  circumstances, 
as  to  give  the  bankers  a  lien  upon  the  exchequer  bills.   They  were  de- 
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posited  in  a  box :  they  were  kept  under  lock  and  key ;  the  key  was  kept, 
not  by  the  bankers,  but  by  the  party,  Bum,  who  was  holder.  From  time 
to  time,  he  called  for  the  purpose  of  taking  the  exchequer  bills  out  of  the 
box,  in  order  that  the  interest  upon  them  might  be  received ;  or,  when 
the  bills  were  called  in  by  the  government,  in  order  that  they  might  be 
exchanged  for  others.  Burn  himself  attended  on  those  occasions :  he  took 
the  bills  out  of  the  box ;  he  delivered  them  for  that  special  purpose  to  the 
bankers.  They  were  always  returned  almost  immediately.  The  first 
time  he  appeared  at  the  bankers',  after  a  transaction  of  this  kind,  the  ex- 
chequer bills  were  delivered  to  him,  and  they  were  again  put  under  lock 
and  key  in  the  same  place  of  deposit. 

It  is  impossible,  considering  how  this  business  was  carried  on,  that  we 
can  come  to  any  other  conclusion  than  this,  that  it  was  the  understanding 
between  the  parties  that  the  exchequer  bills  were  to  be  returned  after  the 
interest  was  received,  or  after  they  were  exchanged.  If  so,  and  that  was 
the  understanding, — the  fair  inference  from  the  transaction, — it  is  quite 
clear  that  there  could  be  no  lien,  and  that  the  case  does  not  come  within 
the  general  rule.  What  my  noble  and  learned  friend  has  stated,  is,  I 
think,  perfectly  correct,  that,  although  from  the  accidental  circumstance 
of  the  illness  of  Burn,  these  exchequer  bills  happened  to  remain  for  a 
longer  period  in  the  hands  of  the  bankers  than  was  usual,  that  accidental 
circumstance  alone  will  not  vary  the  case,  or  give  the  bankers  a  lien,  if, 
under  other  circumstances,  that  lien  would  not  have  attached. 

I  entirely  concur  in  the  judgment  of  my  noble  and  learned  friend. 

Judgment  reversed. 
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CASES 

ARGUED  AND  DETERMINED 

COURT  OF  COMMON  PLEAS, 

IN 
IN  THE 

TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term,  were, 

Wilde,  C.  J.  Maule,  J. 

Coltman,  J.  V.  Williams,  J. 


MEMORANDA, 
Opening  of  the  Court  to  the  Bar  generally. 

By  the  statute  9  &  10  Vict.  c.  54,  intituled  «  An  act  to  extend  to  all 
barristers  practising  in  the  superior  courts  at  Westminster,  the  privileges 
of  serjeants-at-law  in  the  court  of  Common  Pleas," — reciting  that  « it 
would  tend  to  the  more  equal  distribution,  and  to  the  consequent  despatch, 
of  business  in  the  superior  courts  of  common  law  at  Westminster,  and 
would,  at  the  same  time,  be  greatly  for  the  benefit  of  the  public,  (a) 

•5381  *if  ^  "gnt  of  Darr*sters  at  law  t0  Practise»  plead,  and  to  be  heard, 
J  extended  equally  to  all  the  said  courts ;  but,  by  reason  of  the  ex- 
clusive privilege  of  serjeants-at-law,  to  practise,  plead,  and  have  audience, 
in  the  court  of  Common  Pleas  at  Westminster  during  term  time,  such 
object  cannot  be  effected  without  the  authority  of  parliament" — it  is 
enacted,  "that,  from  and  after  the  passing  of  this  act,  all  barristers  at  law, 
according  to  their  respective  rank  and  seniority,  shall  and  may  have  and 
exercise  equal  rights  and  privilege  of  practising,  pleading,  and  audience, 
in  the  said  court  of  Common  Pleas  at  Westminster  with  the  said  serjeants- 
at-law  ;  and  it  shall  be  lawful  for  the  justices  of  the  said  court,  or  any  three 
of  them, — of  whom  the  lord  chief  justice  of  the  said  court  shall  be  one, — 
to  make  rules  and  orders,  and  to  do  all  other  things  necessary,  for  giving 
effect  to  this  enactment." 

(a)  As  to  this  preamble,  see  note  B.  at  the  end  of  this  volume. 
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Regulation  as  to  Order  of  moving  on  the  last  Day  of  Term. 

On  the  last  day  of  this  term,  the  lord  chief  justice  intimated  to  the  bar, 
that,  in  future,  he  would,  on  the  last  day  of  term,  call  upon  the  gentlemen 
in  the  back  row  to  move  first,  as  was  the  practice  in  the  other  courts. 

Obituary  and  Promotions. 

On  the  3d  of  July  last,  Sir  Thomas  Wilde,  Knight,  Q.  S.,  was  appointed 
her  majesty's  attorney-general,  and  John  Jervis,  Esq.,  of  the  Middle 
Temple,  Q.  C,  her  majesty's  solicitor-general,  upon  the  respective  resigna- 
tions of  Sir  Frederick  Thesiger,  Knight,  and  Sir  Filzroy  Kelly,  Knight. 

On  the  7th  of  July,  the  Right  Hon.  Sir  Nicolas  Coningham  Tindal, 
Knight,  lord  chief  justice  of  her  majesty's  court  of  Common  Pleas,  died 
at  Folkestone. 

On  the  same  day,  Sir  Thomas  Wilde,  Knight,  her  majesty's  attorney- 
general,  was  appointed  lord  chief 'justice  of  the  court  of  Common  (-#539 
Pleas ;  whereupon  John  Jervis,  Esq.,  was  promoted  to  the  office 
of  attorney-general,  and  David  Dundas,  Esq.,  of  the  Inner  Temple,  Q.  C, 
was  appointed  her  majesty's  solicitor-general.  John  Jervis,  Esq.,  and 
David  Dundas,  Esq.,  shortly  afterwards  respectively  received  the  honour 
of  knighthood. 

On  the  14th  day  of  September,  Sir  John  Williams,  Knight,  one  of  the 
judges  of  the  court  of  Queen's  Bench,  died  at  his  residence  near  Bury 
St.  Edmund's. 

Sir  William  Erie,  Knight,  one  of  the  judges  of  the  court  of  Common 
Pleas,  was  removed  to  the  court  of  Queen's  Bench ;  and  Edward  Vaughan 
Williams,  Esq.,  of  Lincoln's  Inn,  was  appointed  one  of  the  judges  of  the 
court  of  Common  Pleas,  in  the  room  of  Mr.  Justice  Erie.  Upon  taking 
the  degree  of  the  coif,  Edward  Vaughan  Williams,  Esq.,  gave  rings  with 
the  motto,  "  Legum  servi,  ut  liberi"  He  afterwards  received  the  honour 
of  knighthood. 

The  usual  oaths  were  administered  to  the  Lord  Chief  Justice  Wilde  and 
Mr.  Justice  V.  Williams,  by  the  senior  master,  on  the  second  day  of  this 
term. 

On  the  first  day  of  the  term,  Mr.  Serjt.  Talfourd  and  Mr.  Serjt.  Man- 
ning,  who  (having  previously  held  patents  of  precedents)  had  on  the  27th 
of  June  last  been  appointed  her  majesty's  serjeants-at-law,  were  desired  to 
take  their  seats  accordingly. 

On  the  same  day,  Mr.  Serjt.  Murphy  and  Mr.  Serjt.  Byles,  having  received 
patents  of  precedence,  were  desired  to  take  their  seats  within  the  bar. 

On  the  same  day,  Joseph  Humphry,  Esq.,  of  Lincoln's  Inn,  James  Bacon, 
Esq.,  of  Lincoln's  Inn,  Spencer  Horatio  Walpole,  Esq.,  of  Lincoln's  Inn, 
and  John  Rolt,  Esq.,  of  the  Inner  Temple,  and  on  a  subsequent  day, 
Charles  Buller,  Esq.,  of  Lincoln's  Inn,  who  had  severally  been  appointed 
her  majesty's  counsel  learned  in  the  law,  were  likewise  desired  to  take 
their  seats  within  the  bar. 
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•540]    'THOMPSON  and  Others,  Executors  of  JOHN  SPRINGALL, 

deceased,  v.  E.  J.  LACK.    J\ov.  18. 

The  provision  in  7  &  8  Vict.  c.  96,  s.  25,  that  every  stun  of  money  payable  by  way  of  annuity 
or  otherwise,  at  any  future  time  or  time*,  by  virtue  of  any  bond,  covenant,  or  other  secu- 
rities, shall  be  deemed  and  taken  to  be  debit  within  the  meaning  of  the  5  &  6  Vict,  c,  1 16, 
and  of  that  act,  is  not  retrospective. 

A  release  to  one  of  two  sureties  who  had  entered  into  a  joint  and  several  covenant  to  pay 
an  annuity,  in  default  of  payment  by  the  grantor,  was  accompanied  by  a  proviso,  that  such 
release  should  not  prejudice  the  right  of  the  grantee  to  enforce  it«  payment  against  the 
grantor  and  die  other  surety,  or  either  of  them:— Held,  that  the  proviso  restrained  the  opera- 
tion of  die  release,  and  that  die  liability  of  die  co-surety  wus  not  affected  by  such  release. 

A  replication  taking  issuo  on  a  plea  alleging  Uiat  no  memorial  of  an  annuity  had  been 
enrolled,  and  setting  forth  such  memorial,  properly  concludes  widi  a  vcrilication  by  the 
record. 

Covenant.  The  declaration  stated  that  theretofore,  and  in  the  lifetime 
of  the  said  John  Springall,  to  wit,  on  the  11th  of  October,  1834,  by  a 
certain  indenture  then  made  between  John  Lack  of  the  first  part,  the  de- 
fendant and  Charles  Parry  Lack  of  the  second  part,  and  the  said  John 
Springall  of  the  third  part— profert — the  said  John  Lack,  for  the  considera- 
tions therein  mentioned,  did  give,  grant,  &c,  unto  Springall,  one  annuity 
or  clear  yearly  sum  of  37/.  to  be  paid  during  the  term  of  ninety-nine  years, 
to  commence,  &c,  if  John  Lack  should  so  long  live ;  to  have  the  said 
annuity  of  37/.  unto  Springall,  his  executors,  administrators,  and  assigns, 
during  the  said  term  of  ninety-nine  years,  to  commence  as  "aforesaid,  if 
John  Lack  should  so  long  live,  to  be  paid  at,  &c,  by  four  equal  quarterly 
payments,  &c.,  in  every  year;  that  it  was  agreed  that  the  defendant  and 
the  saidC.  P.  Lack  should  respectively  guarantee  the  payment  thereof  and 
of  such  proportionable  part  thereof  as  in  the  said  indenture  mentioned, 
and  all  costs,  charges,  and  expenses  to  be  incurred  or  occasioned  by  reason 
•5411  of  any  default  *n  Payment  thereof,  or  of  any  part  thereof;  *that, 
in  pursuance  of  the  last-recited  agreement,  they  the  defendant  and 
C.  P.  Lack,  did,  in  and  by  the  said  indenture,  for  themselves,  their  heirs, 
kc.y  and  each  of  them  did  thereby  for  himself,  his  heirs,  &c.,  covenant 
with  Springall,  his  executors,  &c,  by  the  said  indenture,  that,  if  John 
Lack,  his  heirs,  &c,  should  make  any  default  in  payment  of  the  said  an- 
nuity of  37/.,  or  any  part  thereof,  and  such  proportionable  part  thereof  as 
aforesaid,  then  that  the  defendant  and  C.  P.  Lack,  their  heirs,  &c.,or  some 
or  one  of  them,  should  and  would,  from  time  to  time,  immediately  after 
any  such  default  should  be  made  as  aforesaid,  well  and  truly  pay  unto 
Springall,  his  executors,  &c.,  the  said  annuity  of  37/.,  and  all  arrears 
thereof,  and  such  proportionable  part  thereof  as  aforesaid.  Breach— that, 
after  the  making  of  the  said  indenture,  and  in  the  lifetime  of  the  said  John 
Lack,  who  is  still  living,  and  during  the  said  term  of  ninety-nine  years, 
and  after  the  death  of  Springall,  to  wit,  on  the  11th  of  January,  1846,  a 
large  sum  of  money,  to  wit,  the  sum  of  74/.,  of  the  said  annuity,  for  two 
years  of  the  said  term  then  last  elapsed,  became  due  from  the  said  John 
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Lack  to  the  plaintiffs  as  executors  as  aforesaid  ;  yet  the  said  John  Lack 
had  not  paid  the  said  sum  of  74/.,  or  any  part  thereof,  but  therein  had 
failed  and  made  default,  of  all  which  the  defendant  had  always  had  notice ; 
yet  neither  of  them,  the  defendant  or  C.  P.  Lack,  as  sureties  for  the  said 
John  Lack,  had  paid  the  same,  or  any  part  thereof,  and  the  said  sum  of 
74/.  still  remained  in  arrear,  contrary  to  the  said  indenture,  and  the  said 
covenant  of  the  defendant  in  that  behalf. 

Second  plea — that,  after  the  making  of  the  indenture  in  the  declaration 
mentioned,  and  after  the  passing  of  the  5  &  6  Vict.  c.  116,  intituled  «  An 
act  for  the  relief  of  insolvent  debtors,"  and  before  the  making  and  passing 
of  the  7  &  8  Vict.  c.  96,  intituled  "An  act  to  amend  the  *law  of  1^542 
insolvency,  bankruptcy,  and  execution,"  to  wit,  on  the  6th  of 
June,  1843,  a  petition  for  protection  from  process  was  duly  presented  by 
the  defendant,  under  and  according  to  the  provisions  in  that  behalf  of  the 
said  first-mentioned  act ;  and  that  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  14th  of  August,  1843,  a  final  order  for 
protection  and  distribution  was  made  in  the  matter  of  the  said  petition 
under  and  by  virtue  of  the  said  first-mentioned  act,  by  a  commissioner 
duly  authorized  in  that  behalf,  to  wit,  one  R.  G.  C.  Fane,  Esq. ;  and  that, 
on  a  certaiu  day  before  the  commencement  of  this  suit,  to  wit,  on  the  6th 
of  June,  1843,  the  said  petition  was  filed  pursuant  and  according  to  the 
provisions  of  the  said  first-mentioned  act — verification. 

Third  plea — that,  after  the  making  of  the  said  indenture  in  the  declara- 
tion mentioned,  and  whilst  the  same  was  in  full  force  and  virtue,  and  in 
the  lifetime  of  Springall  in  the  declaration  mentioned,  and  before  any  por- 
tion of  the  said  sum  in  the  declaration  mentioned,  and  claimed  to  be  due 
and  payable  from  the  defendant,  became  due  and  payable,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  11th  of  January,  1844,  an  in- 
denture was  made  between  William  Thompson  of  the  first  part,  Springall 
of  the  second  part,  and  C.  P.  Lack,  in  the  declaration  and  in  the  said 
indenture  of  covenant  mentioned,  of  the  third  part — profert — whereby 
Springall,  for  the  considerations  therein  expressed,  acquitted,  released, 
exonerated,  and  for  ever  discharged  C.  P.  Lack,  in  the  declaration  men- 
tioned, of  and  from  the  payment  of  the  said  annuity  or  yearly  sum  of  37/. 
in  the  said  indenture  of  covenant  in  the  declaration  mentioned,  granted, 
and  of  and  from  the  performance  of  the  joint  and  several  covenants  there- 
in contained  in  the  said  indenture  of  covenant  in  the  declaration  men- 
tioned, on  the  part  of  the  said  C.  P.  Lack,  and  from  all  claims  and  de- 
mands of  Springall,  deceased,  against  the  'said  C.  P.  Lack  in  r*F^o 
respect  thereof;  and  that  the  said  indenture  of  release,  and  the  re- 
lease therein  contained,  and  thereby  made,  were  made  without  the  con- 
sent or  knowledge  and  against  the  will  of  the  defendant — verification. 

Last  plea — that  the  said  indenture  in  the  introductory  part  of  this  plea 
mentioned,  was  made  after  the  passing  of  an  act  made,  &c.  (53  G.  3,  c. 
141,)  intituled  "  An  act  to  repeal  an  act  of  the  seventeenth  year  of  the 


Digitized  by  Google 


543  Thompson  v.  Lack.  M.  T.  1846 


reign  of  his  present  majesty,  intituled  « An  act  for  registering  the  grants 
of  life  annuities,  and  for  the  better  protection  of  infants  against  such  grants,' 
and  to  substitute  other  provisions  in  lieu  thereof;"  that  the  said  annuity 
was  granted  for  a  pecuniary  consideration ;  that  no  memorial  of  the  said 
indenture  was  enrolled  in  the  high  court  of  Chancery  according  to  the  pro- 
visions of  the  said  act  of  parliament ;  and  that  thereby  the  said  indenture 
was  null  and  void — verification. 

Special  demurrer  to  the  second  plea,  assigning,  among  other  causes, 
that  the  said  plea  does  not  show  that  the  petition  in  the  said  plea  men- 
tioned was  presented,  or  that  the  order  in  the  said  plea  mentioned  was 
made,  after  the  accruing  of  the  cause  of  action  in  the  declaration  men- 
tioned ;  and  that  the  said  plea  does  not  show  that  the  cause  of  action  in  the 
declaration  mentioned  was  a  debt  contracted  before  the  date  of  filing  the 
said  petition. 

Joinder  in  demurrer. 

The  plaintiffs  prayed  that  the  indenture  might  be  enrolled ;  by  which 
indenture — after  reciting  the  grant  of  an  annuity  of  27/.  to  one  William 
Thompson,  and  the  grant  of  an  annuity  in  question,  and  that  E.  J.  Lack 
(the  defendant)  and  J.  Lack  had  made  default  in  payment  of  the  said  an- 
nuities, and  that  C.  P.  Lack  had  paid  up  all  arrears  of  Thompson's  an- 
nuity to  the  18th  of  December  then  last,  and  of  the  annuity  in  question  to 
*5441  tne  ^ate  °f  lh°se  *presents  ;  and  also  reciting  that  C.  P.  Lack  had 
applied  to  Thompson  and  Springall  to  release  him  from  his  cove- 
nants respectively  contained  in  the  said  indentures  of  grant  of  annuity, 
and  all  claim  and  demand  of  them  the  said  Thompson  and  Springall  re- 
spectively against  him  in  respect  thereof,  on  payment  by  the  said  C.  P. 
Lack  unto  Thompson  and  Springall  of  259/.  5s.,  which  they  had  agreed 
to  do,  subject,  nevertheless,  and  without  prejudice,  to  the  respective  rights 
of  Thompson  and  Springall,  to  enforce  the  payment  of  their  said  several 
annuities  as  against  £.  J.  Lack  and  John  Lack : — it  was  witnessed,  that, 
in  consideration  of  259/.  5s.  to  Thompson  and  Springall  paid  by  C.  P. 
Lack,  Thompson  (as  to  and  concerning  only  the  said  annuity  of  27/.)  did 
remise,  release,  &c.,  and  Springall  (as  to  and  concerning  only  the  said 
annuity  of  37/.)  did  remise,  release,  &c,  C.  P.  Lack,  his  heirs,  &c, 
from  the  payment  of  the  said  several  annuities  or  yearly  sums  of  27/.  and 
37/.  by  the  said  therein-before  in  part  recited  indentures  of  grant  of  an- 
nuity granted,  and  of  and  from  the  performance  of  the  joint  and  several 
covenants  contained  in  the  said  several  indentures,  or  in  either  of  them, 
on  the  part  of  the  said  C.  P.  Lack,  his  heirs,  executors,  &c,  and  from  all 
claims  and  demands  of  them,  Thompson  and  Springall  respectively,  and 
their  several  and  respective  heirs,  &c,  against  him  in  respect  thereof: 
Provided  always,  nevertheless,  and  it  was  thereby  agreed  between  the 
said  parties,  that  nothing  therein  contained  should  extend,  or  be  construed 
to  extend  to,  or  prejudice,  the  respective  rights  of  the  said  Thompson  and 
Springall,  and  their  respective  executors,  administrators,  and  assigns,  to 
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'  enforce  the  payment  of  the  said  several  annuities  of  27/.  and  37/.  respect- 
ively, as  against  the  said  E.  J.  Lack,  and  John  Lack,  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  &,c. 

•The  plaintiffs  then  demurred  generally  to  the  third  plea.  f*545 

Joinder  in  demurrer. (a) 

Replication  to  the  last  plea — that  a  memorial  of  the  indenture  in  the 
declaration  mentioned,  was,  within  thirty  days  after  the  execution  thereof, 
to  wit,  on,  &c.,  duly  enrolled  in  the  high  court  of  chancery,  according  to 
the  provisions  of  the  statute,  and  that  such  memorial  was  as  follows,  to 
wit,  [setting  out  the  memorial ;]  as  by  the  said  memorial,  remaining  of 
record  duly  enrolled  in  the  said  high  court  of  chancery,  more  fully  ap- 
peared :  that  the  said  memorial  did  and  doth  duly  contain  and  set  forth 
the  day  of  the  month  and  the  year  when  the  indenture  in  the  declaration 
mentioned  bore  date,  and  the  names  of  all  the  parties  and  of  all  witnesses 
thereto,  and  of  the  person  for  whose  life  the  said  annuity  was  granted,  and 
of  the  person  by  whom  the  same  was  to  be  beneficially  received,  and  of 
the  pecuniary  consideration  for  granting  the  same,  and  how  such  considera- 
tion was  paid,  and  the  amount  of  the  annual  sum  to  be  paid, — in  the  form 
and  to  the  effect  as  in  and  by  the  said  statute  in  that  case  made  and  pro- 
vided is  required ;  as  by  the  said  enrolment  of  the  said  memorial,  remain- 
ing of  record  in  the  said  high  court  of  chancery,  more  fully  appears :  and 
that  this  the  plaintiffs  were  ready  to  verify  by  the  said  record. 

Special  demurrer  to  this  replication,  assigning  for  causes — that  the  said 
replication  concludes  improperly,  and  that  it  ought  to  have  concluded  to 
the  country ;  that  *the  said  replication  is  neither  a  traverse  nor  a  r^^g 
pleading  in  confession  and  avoidance  of  the  matters  of  the  said 
last  plea ;  and  that  the  said  memorial  in  the  said  replication  set  forth  is 
not  a  sufficient  memorial,  nor  such  as  is  required  to  be  enrolled,  according 
to  the  provisions  of  the  act  in  such  case  made  and  provided,  &c. 

Joinder  in  demurrer. 

Dowlingy  Serjt.,  for  the  plaintiffs.  The  objection  to  the  second  plea  is, 
that  it  does  not  allege  that  the  cause  of  action  accrued  before  the  present- 
ing of  the  petition  by  the  defendant  to  the  insolvent  court.  The  words 
of  the  5  &  6  Vict.  c.  116,  s.  10,  are,  "if  any  suit  or  action  is  brought 
against  any  petitioner  for  or  in  respect  of  any  debt  contracted  before  the 
date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said  suit 
or  action,  that  such  petition  was  duly  presented,  and  a  final  order  for  pro- 
tection and  distribution  made  by  a  commissioner  duly  authorized ;  whereof 
the  production  of  the  order  signed  by  the  commissioner,  with  proof  of  his 
handwriting,  shall  be  sufficient  evidence."    Consequently,  the  discharge 

(a)  The  following  points  were  marked  for  argument  on  the  part  of  the  plaintiffs: — 
A  matter  of  law  intended  to  bo  argued  in  support  of  the  demurrer,  is,  that  the  deed  in 
question  docs  not  operate,  in  point  of  law,  to  discharge  die  defendant  from  his  covenant. 

"The  plaintiffs  will  contend  that  the  deed  by  which  their  testator  covenanted  not  to  sue 
the  defendant's  co-surety,  but  expressly  reserved  the  liability  of  the  principal  and  the  defend- 
ant, did  not  operate  as  a  release  of  the  defendant  from  his  covenant." 
VOL.  III.  43  2F 


Digitized  by  Go 


546  Thompson  v.  Lack.  M.  T.  1846. 


can  only  operate  where  the  debt  was  contracted  before  the  filing  of  the 
petition.  The  point  arose  in  this  court  in  a  case  of  Wilkes  v.  Hopkins, 
H.  T.  1845,(a)  when  no  one  appeared  to  support  a  similar  plea  to  the 
present,  and  judgment  was  given  for  the  plaintiff. 

With  respect  to  the  third  plea,  the  answer  attempted  to  be  thereby  set 
up,  is,  a  release  to  a  co-surety  of  the  defendant.  It  must  be  admitted  that, 
generally  speaking,  where  a  release  is  given  to  one,  it  will  operate  as  a 
discharge  to  all.  But  here,  the  proviso  annexed  to  the  release  prevents 
the  discharge  of  the  defendant.  The  effect  of  such  proviso  is,  to  limit  the 
release  to  C.  P.  Lack  alone,  and  to  leave  J.  Lack  and  the  defendant  subject 
to  the  same  liability  as  before.  In  the  older  authorities,  it  seems  to 
•5471  *nave  Deen  considered  that  a  release  is  so  powerful  that  nothing 
could  affect  or  restrain  its  operation ;  but  the  more  recent  cases 
look  to  the  intention  of  the  parties.  Lord  Coke,  commenting  upon  a  sec- 
tion in  Littleton,(6)  says  :  «<  Here,  by  this  section,  it  is  to  be  understood, 
that  when  divers  doe  a  trespasse,  the  same  is  joynt  or  severalle  at  the  wil 
of  him  to  whom  the  wronge  is  done,  yet,  if  he  release  to  one  of  them,  all 
are  discharged  ;  because  his  own  deed  shall  be  taken  most  strongly  against 
himself."  But,  where  a  release  was  given  by  the  plaintiffs  to  A.,  one  of 
two  partners,  with  a  proviso  that  it  should  not  prejudice  any  claims  which 
the  plaintiffs  might  have  against  B.,  the  other  partner ;  and  that,  in  order 
to  enforce  the  claims  against  B.,  it  should  be  lawful  for  the  plaintiffs  to  sue 

A.  either  jointly  with  B.  or  separately;  and,  in  an  action  against  A.  and 

B.  ,  this  release  having  been  pleaded  by  A.,  and  set  out  on  oyer  in  the 
replication,  with  an  averment  that  the  action  was  prosecuted  against  A. 
jointly  with  B.  for  the  purpose  of  enabling  the  plaintiffs  to  recover  moneys 
due  to  them  from  B.  and  A.  either  out  of  the  joint  estate  of  B.  and  A.,  or 
from  B.  or  his  separate  estate ;  the  court,  in  effect,  held  that  the  action 
might  be  maintained,  by  overruling  a  demurrer  to  the  replication :  Solly  v. 
Forbes,  2  Bro.  &  B.  38.(c)  Cocks  v.  Nash,  9  Bingh.  341,4  M.  &  Sc.  162, 
is  also  in  point.  [Williams,  J.  Did  not  that  case  turn  entirely  on  the 
point  whether  you  could  vary  a  deed  by  parol  ?]  It  shows  that  the  inten- 
tion of  the  parties  is  to  be  looked  at,  and  not  the  mere  words  of  the  release. 
Payler  v.  Homersham,  4  M.  &  S.  423,  also  establishes  that  the  general 
words  of  a  release  may  be  restrained  by  a  particular  recital.    So,  in  the 

•5481  Present  case>  tne  'pi"0™50  must  be  incorporated  with  the  release, 
and  the  whole  read  together. 

With  respect  to  the  replication  to  the  last  plea ;  the  first  cause  of  de- 
murrer is,  that  it  should  have  concluded  to  the  country.  Richardson  v. 
Tomkies,  9  Bingh.  51,  4  M.  &  Sc.  56,  is  an  express  authority  that  it  ought 
to  conclude  with  a  verification  by  the  record.  In  Hickes  v.  Cracknell, 
3  M.  &  W.  72,  also,  the  same  conclusion  was  adopted. 

The  second  objection  is,  that  the  replication  is  neither  in  denial,  nor  in 

(a)  Not  reported.  (b)  Co.  Litt  232  a. 

(r)  As  to  the  principle  of  this  decision,  sec  Prict  v.  Edmund*,  5M.&R.  3W  (»). 


Digitized  by  Google 


3  Manning,  Granger,  &  Scott.         -  548 

confession  and  avoidance,  of  the  matters  stated  in  the  plea ;  but  the  two 
cases  last  cited  show  that  the  replication  is  in  the  usual  form.  The  plain- 
tiffs are  not  prejudiced,  as  it  enables  them  to  take  any  objection  to  the 
memorial :  Veale  v.  Warner,  1  Wins.  Saund.,  6th  edit.  326  b,  note  (h). 
Fisfter  v.  Pimbley,  11  East,  188,  shows  the  principle  on  which  this  par- 
ticular mode  of  pleading  depends,  is,  that  it  affords  an  opportunity  to  the 
defendant  to  avoid  the  validity  of  the  memorial. 

The  third  objection  is,  that  the  memorial  is  not  sufficient.  [Channell, 
Serjt.    No  point  will  be  made  of  that.] 

Channell,  Serjt.,  for  the  defendants.  The  second  plea,  which  sets  up  a 
discharge  by  operation  of  law,  is  founded  not  only  upon  the  5  &  6  Vict, 
c.  116,  s.  10,  and  other  sections  of  that  statute,  but  also  on  the  7  &  8  Vict, 
c.  96,  s.  25.  It  is  objected,  that  the  plea  does  not  allege  that  the  proceed- 
ings in  the  insolvent  court  took  place  after  the  cause  of  action  accrued. 
It  may  be  that  this  particular  debt  did  not  arise  till  after  the  petition  was 
filed ;  but  it  is  submitted  that  there  is  a  difference  between  a  cause  of 
action  in  respect  of  goods,  and  one  by  reason  of  a  covenant ;  and,  here,  the 
plea  states,  that,  after  the  making  of  the  indenture,  the  defendant  petitioned 
the  court.  It  is  submitted  that  the  5  &  6  Vict.  c.  116,  *alone  dis- 
charges  the  defendant's  covenant.  But  the  defendant  also  relies 
on  the  7  &  8  Vict.  c.  96.  [Maule,  J.  The  petition  was  before  the  pass- 
ing of  the  act ;  how  can  it  derive  any  operation  from  that  statute  ?]  The 
25th  section  says:  "that  every  sum  of  money  \uiich  shall  be  payable  by 
way  of  annuity  or  otherwise,  at  any  future  time  or  times,  by  virtue  of  any 
bond,  covenant,  or  other  securities  of  any  nature  whatsoever,  shall  be 
deemed  and  taken  to  be  debts  within  the  meaning  of  the  said  recited  act 
(5  &  6  Vict.  c.  116)  and  of  this  act."  The  latter  act  is  explanatory  of 
the  former,  and  the  foregoing  clause  is  to  be  construed  the  same  as  if  it 
had  been  contained  in  the  5  &  6  Vict.  c.  116.  [Maule,  J.  The  clause 
does  not  say,  "shall  be  deemed  and  taken  to  have  been  debts,"  but  <<  to 
be  debts."  To  give  the  7  &  8  Vict.  c.  96,  s.  25,  a  retrospective  opera- 
tion, very  strong  words  ought  to  have  been  used.]  Unless  the  section  can 
be  treated  as  declaratory,  and  as  having  a  retrospective  operation,  the 
second  plea  cannot  be  supported,  after  the  decision  of  this  court  in  Wilkes 
v.  Hopkins. 

With  respect  to  the  third  plea,  it  is  clear  that  a  release  to  one  of  two 
covenantors,  although  the  covenant,  as  here,  is  joint  and  several,  is  a  re- 
lease to  both :  2  Wms.  Saund.  47  gg,  note  (1.)  (a)  The  principle  is  fur- 
ther estabbshed  by  Cheetham  v.  Ward,  1  Bos.  &  P.  630 ;  and  Nicholson 
v.  Revill,  4  A.  &  E.  675,  6  N.  &  M.  192,  and  the  ground  of  it  is,  that 
the  debt  is  thereby  extinguished.  [Maule,  J.  If  that  principle  be  the 
correct  one,  then  a  release  to  one  of  two  parties  severally  bound  only, 
would  be  a  release  to  both.    It  is  only  when  they  are  so  jointly  bound 

(a)  6th  ed.  Note  to  Fouxll  v.  Forrest,  (citing  Clayton  v.  Kynatton,  2  Salk.  073,  2  Roll, 
Abr.  412  (G.)  pL  4, 5.)   And  see  2  Wms.  Saund.  6th  edit  p.  47  gg,  n.  (d) ;  18  Vin.  Abr.  352. 
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that  the  reason  given  in  Co.  Litt.  232  a,  applies;  for,  where  one  is  re- 
leased from  his  joint  liability,  the  other  is  released  from  his;  and 
*5501  #t^e  latter>  being  released  from  his  joint  liability,  is  also  released 
from  his  several  liability.  The  question  is,  whether  you  cannot 
release  the  joint  liability,  and  except  from  the  release  the  several  liability.] 
Undoubtedly  the  authority  of  Solly  v.  Forbes  was  recognised  by  Lord  El- 
don"  in  Ex  parte  Giffbrd,  6  Ves.  jun.  805.  But,  in  J\lcholson  v.  Revill, 
the  court  of  King's  Bench  declare  their  dissent  from  the  expressions  used 
in  Ex  parte  Gifford^  which,  they  say,  "seem  to  lay  it  down  that  a  joint- 
debtee  (a)  might  release  one  of  his  debtors ;  and  yet,  by  using  some  lan- 
guage of  reservation  in  the  agreement  between  himself  and  such  debtor, 
keep  his  remedy  entire  against  the  others,  even  without  consulting  them." 
[Maule,  J.  It  does  not  appear  that  the  attention  of  the  court  of  King's 
Bench  was  called  to  Solly  v.  Forbes.  Do  you  say,  that,  where  there  is  a 
joint  and  several  liability,  it  is  impossible  to  release  the  one  without  re- 
leasing the  other  ?]  It  is  necessary  in  this  case  so  to  contend.  [Maule,  J. 
That  is  opposed  to  the  authorities.]  With  regard  to  the  replication 
to  the  last  plea,  it  is  difficult  to  distinguish  this  case  from  Richardson  v. 
Tomkies. 

Wilde,  C.  J.  The  first  point  for  our  consideration  arises  upon  the  de- 
murrer to  the  plea  which  sets  up  the  discharge  of  the  defendant  under  the 
insolvent  debtors'  act ;  and  the  objection  taken  is,  that  such  discharge  was 
subsequent  to  the  accruing  of  the  cause  of  action.  The  general  rule,  un- 
doubtedly, is,  that  the  capability  of  the  creditor  to  take  the  advantage 
conferred  by  the  a3i,  must  be  co-extensive  with  the  relief  afforded  to  the 
debtor.  The  objection,  however,  that  the  plea  does  not  allege  that  the 
plaintiffs  were  in  a  situation  10  take  advantage  of  the  act,  or,  in  other 
words,  that  their  demand  accrued  prior  to  the  defendant's  discharge,  is 
•5511    met  ky  an  admission,  *that,  if  the  case  stood  on  the  5  &  6  Vict. 

c.  116,  alone,  the  objection  would  be  well  founded.  But  that 
statute,  it  is  said,  is  expanded  by  the  7  &  8  Vict.  c.  96,  which  is  to  be 
considered  as  declaratory  of  it,  and  that,  by  the  latter  act,  the  covenant  in 
question  placed  the  plaintiffs  in  a  position  to  turn  the  contract  into  a  debt 
valued  and  proved.  The  general  principle,  however,  that  a  statute  is  not 
to  be  construed  so  as  to  have  a  retrospective  operation,  is  a  just  one ;  for, 
persons  ought  not  to  have  their  rights  affected  by  laws  passed  subsequently. 
And,  to  decide  that  the  7  &  8  Vict.  c.  96,  has  a  relation  to  a  bygone 
transaction,  would  be  to  hold,  that,  at  any  period  after  the  insolvent's 
estate  had  been  distributed  among  the  other  creditors,  a  party  might  be 
told  that  he  was  to  be  entitled  to  no  other  remedy  than  his  share  of  such 
exhausted  fund  ;  which  would  give  to  the  statute  a  most  unjust  operation. 
In  order  to  give  a  retrospective  effect  to  any  statute,  the  words  should  be 
very  clear.    In  this  case,  it  appears  to  me  that  the  reasonable  construction 

(a)  The  term  "joint-debtec"  is  hero  used  to  designate  a  debtco  of  joint-debtors,  not,  ac- 
cording to  iu  more  usual  acceptation,  a  co-debtte. 
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of  the  8  &  9  Vict,  is,  that  it  applies  to  future  transactions  only.  I  think, 
therefore,  that  the  second  plea  is  bad,  in  not  showing  that  the  defend- 
ant obtained  his  discharge  subsequently  to  the  accruing  of  the  cause  of 
action. 

With  respect  to  the  third  plea,  the  question  is,  what  is  the  effect  of  the 
deed  which  is  therein  described  as  a  release?  Are  you  at  liberty  to  sepa- 
rate that  which  professes  to  be  a  release,  from  the  proviso?  or  must  you 
take  them  both  together,  and  say  what  is  their  entire  effect?  It  seems  to 
me,  that  you  must  look  at  the  whole  of  the  deed ;  and  that  raises  the  point, 
whether  a  party  may  give  a  qualified  release.  Solly  v.  Forbes  is  a  de- 
cision that  you  may  give  such  a  release  ;  and,  although  in  Nicholson  v. 
Revill  there  are  to  be  found  expressions  used  by  Lord  Dexman,  in  de- 
livering the  judgment  of  the  court,  inconsistent  with  that  view,  it  seems  to 
me  that  those  expressions  are  more  of  the  nature  of  obiter  dicta  than  those 
attributed  to  Lord  *Eldon  in  Ex  parte  Gifford.  In  the  latter  r»552 
case,  Lord  Eldon  decided,  in  conformity  with  the  principle  esta- 
blished by  Solly  v.  Forbes, — which  I  consider  is  a  decisive  authority, — 
that  a  release  may  be  qualified,  and  prevented  operating  as  a  discharge 
of  a  co-surety.(a)  The  question  here  is,  whether  the  release  in  this  deed 
is  qualified,  and  reserves  the  remedy  against  the  defendant.  It  is  admitted 
that  the  intention  of  the  parties  is  clear ;  and  strong  grounds  should  be  laid 
before  the  court  to  induce  it  not  to  give  effect  to  the  deed  according  to 
such  intention.  I  see  nothing  in  the  present  case  to  prevent  us  from  de- 
ciding in  conformity  with  Solly  v.  Forbes.  Generally  speaking,  a  release 
of  one  will  operate  as  a  discharge  to  all.  Therefore,  in  Nicholson  v. 
Revill,  the  plaintiff  having  received  a  sum  of  money  from  one  of  the  par- 
ties to  a  promissory  note,  and  having  erased  his  name  from  the  instrument, 
it  was  held,  that  such  erasure  operated  as  a  release  to  the  other  parties 
thereto ;  and  what  was  necessary  for  the  decision  of  that  case,  was  in  ac- 
cordance with  the  general  principle.  I  am  of  opinion  that  this  was  a 
qualified  release,  and  did  not  discharge  the  co-surety.  I  think,  therefore, 
the  general  demurrer  sustainable  by  the  deed  as  set  out  on  oyer. 

As  regards  the  demurrer  to  the  replication  to  the  last  plea,  the  plaintiff 
sets  out  the  memorial,  and  concludes  with  a  verification  per  recordum. 
That  is  within  Richardson  v.  Tomkies;  and  it  is  also  correct  in  principle. 

Our  judgment,  consequently,  must  be  for  the  plaintiffs  on  the  whole 
record. 

•Coltman,  J.    It  appears  to  me  that  a  retrospective  effect  cannot  r*553 
be  given  to  the  7  &  8  Vict.  c.  96,  and,  consequently,  that  the 
second  plea  is  bad. 

(a)  A  similar  distinction  prevails  in  the  Roman  law: — "In  his  qui  ejusdem  pccuniro 
exactioncm  habent  in  solidum,  vol  qui  ejusdem  pecuniae  debitorcs  aunt,  quatenus  alii  quoque 
prosit  aut  noccat  pacti  exceptio,  quaerinir :  et  in  rem  pacta  omnibus  prosunt  quorum  obliga- 
tioncm  dissolutam  esse  ejus  qui  poei^ebntur  interfuit:  itaquc  dchitorjs  conventio,  fidejussori- 
bus  proflciet"  u Nisi  hoc  actum  est  Ut  dumiaxat  a  rto  turn  petatw,  a  fidejussor ibtu  pctalwr . 
tunc  enim  fidejussor  exceptiono  non  utctur."    Dig.  lib.  %  tit.  14,  I.  21,  §  5,  I.  22. 
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With  respect  to  the  plea  setting  up  a  release,  it  is  argued  that  the  pro 
viso  is  to  be  regarded  as  repugnant,  and  therefore  void.    That,  however, 
is  not  the  way  in  which  the  question  is  to  be  considered ;  but  the  whole 
of  the  deed  should  be  looked  at  in  order  to  see  the  intention  of  the  parties ; 
which  admits  of  no  doubt. 

As  to  the  demurrer  to  the  replication  to  the  last  plea,  the  case  of  Richard- 
son  v.  Tomkies  is  precisely  in  point. 

Maule,  J.  The  second  plea  is  objected  to,  because  it  relies  on  a  dis- 
charge under  the  5  &  6  Vict.  c.  116,  and  does  not  show  that  the  debt 
accrued  before  the  filing  of  the  defendant's  petition.  The  answer  at- 
tempted is,  that  the  7  &  8  Vict.  c.  96,  is  to  be  construed  as  having  a 
retrospective  effect,  and  that  this  case  falls  within  it.  In  the  course  oHhe 
argument,  I  intimated  my  opinion  that  no  such  operation  could  be  given 
to  the  latter  statute. 

The  question  as  to  the  third  plea  turns  on  the  construction  of  the  deed, 
which  releases  C.  P.  Lack,  but  provides  « that  nothing  therein  contained 
shall  extend  to  prejudice  the  rights  of  Thompson  and  Springall  to  enforce 
the  payment  of  the  annuities  as  against  the  defendant."  Now,  inasmuch 
as  it  is  possible  to  give  operation  to  both  clauses  without  prejudicing  the 
defendant,  or  increasing  his  liability,  I  think  that  construction  is  to  be 
adopted  which  will  leave  the  plaintiffs  their  remedy  against  the  defendant, 
and,  consequendy,  that  this  plea  also  is  bad. 

The  last  plea  has  the  proper  verification  and  conclusion. 

Williams,  J.,  concurred.  Judgment  for  the  plaintiffs. 


*554]  •MAUNDER  v.  COLLETT.    Nov.  17. 

A  defendant,  who  has  obtained  an  order  for  particulars  of  tho  plaintiff's  demand,  with  a 
stay  of  proceedings  until  they  are  delivered,  may  waive  the  delivery  of  such  particulars, 
and  plead  or  demur  to  tho  declaration. 

Dowling,  Serjt.,  had  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  the  demurrer  and  plea  which  had  been  delivered  in  this  case 
should  not  be  set  aside,  with  costs.  It  appeared  by  the  affidavits,  that 
the  defendant's  attorney,  on  the  27th  of  October  last,  had  obtained  from 
Coltman,  J.,  at  chambers,  an  order  for  particulars  of  the  plaintiff's  demand, 
with  a  stay  of  proceedings  in  the  mean  time  ;  which  order  was  drawn  up 
and  served  that  day  on  the  attorney  for  the  plaintiff.  No  specific  time  for 
the  delivery  of  the  particulars  was  mentioned  in  the  order.  On  the  7th  of 
November  the  defendant's  attorney  served  a  notice  on  the  plaintiff,  stating 
that  he  waived  the  delivery  of  the  particulars  of  demand,  and  at  the  same 
time  delivered  the  demurrer  and  plea  in  question.  He  cited  Wickens  v. 
Cox,  4  M.  &  W.  67,  6  Dowl.  P.  C.  693. 

Pashley  now  showed  cause.  The  presumed  ground  on  which  it  is  at- 
tempted to  set  aside  the  proceedings  as  irregular,  is,  that  the  defendant 
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should  have  obtained  another  order  to  rescind  that  which  he  had  obtained 
for  the  delivery  of  particulars  of  demand.  There  are  two  cases  which 
apparently  form  the  foundation  for  the  application.  In  Burgess  v.  Swain, 
7  B.  &  C.  485,  it  was  held  that  the  defendant,  having  obtained  a  judge's 
order  for  delivery  of  particulars  of  the  plaintiff's  demand,  and  for  staying 
proceedings  in  the  mean"  time,  could  not  sign  judgment  of  non-pros  against 
the  plaintiff  for  not  declaring.  That  case  is  obviously  distinguishable  from 
the  present;  for,  here  the  waiver  of  the  particulars  by  the  defendant,  tends 
to  'facilitate,  and  not  to  put  a  stop  to,  the  plaintiff's  proceedings.  1^555 
Wickens  v.  Cox  seems  to  have  been  decided  on  the  ground  that  *■ 
the  notice  of  waiver  was  not  given  before,  but  was  contemporaneous  with, 
the  demand  of  declaration.  There,  a  defendant,  after  obtaining  a  similar 
order  for  particulars,  served  a  demand  of  declaration,  at  the  bottom  of 
which  was  a  notice  that  he  had  abandoned  the  order ;  and  it  was  held  this 
was  irregular,  and  that  he  ought  to  have  got  rid  of  the  order  for  particulars 
before  the  demand  of  declaration ;  and  the  court  set  aside  a  judgment  of 
non-pros  which  had  been  signed  for  want  of  a  declaration.  The  court  is, 
therefore,  at  liberty  to  decide  this  case  on  principle.  A  defendant  who 
obtains  an  order  for  information  may,  if  he  finds  that  he  can  dispense  with 
such  information,  waive  the  order.  [Maule,  J.  Is  any  thing  said  in 
Wickens  v.  Cox  about  costs  ?  It  may  be  that  a  defendant  will  not  be 
allowed  to  waive  an  order  for  particulars  of  demand  where  the  other  side 
has  incurred  expense  in  preparing  them.]  It  is  laid  down  in  22  Vin.  Abr. 
tit.  Waiver,  pi.  3,  that  a  defendant  may  waive  his  plea  to  the  writ,  and 
plead  to  the  action.  [Wilde,  C.  J.  Is  that  law  now?  Can  you  now 
waive  a  dilatory  plea  ?  I  think  the  plaintiff  might  sign  judgment.]  The 
citation  from  Viner  shows  the  general  principle.  So  a  party  may  abandon 
a  rule  for  a  new  trial,  or  for  security  for  costs:  so,  overseers  may  abandon 
an  order  of  justices,  though  under  hand  and  seal :  The  King  v.  Inhabitants 
of  Diddlebury,  12  East,  359 ;  The  Queen  v.  Inhabitants  of  St.  Pancras, 
3  Q.  B.  347. 

Dowling,  Serjt.,  contrd.  By  rule  H.  T.  2  Will.  4,  r.  46,(a)  "the  de- 
fendant shall  not  be  at  liberty  to  waive  his  plea,  without  leave  of  the  court 
or  a  judge."  Here,  *the  defendant  has  thought  proper  to  draw  r«g^g 
up  his  order  for  particulars,  with  a  stay  of  proceedings  until  they  L 
were  delivered ;  and  he  cannot  be  permitted  to  rescind  that  order  of  his 
own  will.  In  Wickens  v.  Cox,  Parke,  B.,  says :  "This  is  an  order  which 
is  absolute  at  the  time  for  a  stay  of  proceedings;  and  the  question  is, 
whether  it  can  be  got  rid  of  without  an  instrument  of  equal  force  and 
authority."  And,  again:  "The  defendant  might  get  rid  of  the  order  by 
obtaining  a  summons  and  a  judge's  order:"  and,  in  giving  judgment,  he 
says:  "The  order  for  particulars  should  have  been  disposed  of  before  the 
demand  of  declaration  was  given."  [Wilde,  C.  J.  What  can  be  the 
use  of  putting  the  defendant  to  the  expense  of  obtaining  a  summons  and 

(a)  3  B.  &  Ad.  380,  8  Bingh.  294,  I  M.  &  Sc.  421. 
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order  to  rescind  ?  Maule,  J.  In  the  last  case,  Parke,  B.,  assumes  that 
the  order  restrains  the  defendant.  The  plaint  iff  cannot  proceed,  or  com- 
pel the  defendant  to  go  on,  till  he  has  complied  with  the  order.  But  it 
does  not  follow  that  both  the  plaintiff  and  the  defendant  shall  at  all  events 
be  restrained  from  proceeding.  The  defendant  may  go  on  if  he  pleases : 
the  plaintiff,  not  till  he  complies  with  the  order.]  The  question  still  is, 
whether  the  defendant  can  go  on  without  obtaining  an  order  to  rescind  the 
former  one.  [Maule,  J.  If  the  meaning  of  the  first  order  be  that  which 
I  have  supposed,  the  defendant  need  not  go  to  a  judge  for  another  order 
to  allow  iiim  to  proceed.] 

Wilde,  C.  J.  The  order  obviously  means  that  the  plaintiff  shall  be 
restrained,  and  not  the  defendant.  It  is  idle  to  say  that  the  defendant 
cannot  waive  an  order,  or  take  any  step  in  the  cause,  without  obtaining  a 
fresh  order  to  rescind  it. 

Per  curiam,  Rule  discharged,  with  costs. 


*557]   *DOE  dem.  BENJAMIN  GOODYEAR  BLOMFIELD  v.  The 
Reverend  CHARLES  EYRE,  Clerk.    JVcw.  23. 

A.  being  seised  of  copyhold  land?,  in  contemplation  of  her  marring  with  B.,  surrendered 
Uie  same,  to  the  intent  that  the  lord  might  re-grant  the  sajm*  to  the  use  of  A.  until  the 
solemnization  of  the  marriage:  and,  from  and  aAer  the  marriage,  to  the  use  of  B.  for  lift  : 
and,  after  his  decease,  to  A.  and  her  assigns  for  life;  and,  after  her  decease,  to  the  use  o'~ 
such  child  and  children  of  the  body  of  A.  by  B.  to  be  begotten,  and  for  such  estate,  icr 
charged  with  any  sum  or  sums  for  any  other  of  their  children,  as  A.  should  by  deed  <  r 
will  limit,  devise,  or  appoint,  &e.,  and,  in  default  of  appointment  to  the  use  of  all  ti>«- 
children  of  the  marriage,  in  equal  shares;  and,  in  default  or  failure  of  such  children,  turn, 
from  and  after  the  decease  of  B.,  to  the  use  of  A.,  her  heirs  and  assigns  for  ever. 

The  marriage  took  place,  and  two  sons  having  been  born,  A.  by  a  will,  referring  to  the  pow*  r 
gave,  devised,  and  appointed  the  premises  to  her  eldest  son  C,  his  heirs  and  assign*  for 
ever,  from  and  after  the  decease  of  B.,  upon  condition  that  he  should  pay  to  his  brother 
D.,  the  second  son,  200/.,  within  one  year  after  the  decease  of  B.,  or  on  D.  attaining  die  ap<- 
of  twenty-one.  The  will  then  proceeded — "but,  in  case  it  shall  happen  that  neither  of  my 
sons  aforesaid  shall  be  living  at  the  decease  of  B.,  then  I  do  give,  devise,  direct,  and 
point,  the  said  copyhold  messuage,  &c,  unto  E.,  (Uie  father  of  B.,)  his  heirs  and  assign.*." 
in  trust  for  sale. 

Subsequently  to  the  date  of  the  will,  there  were  four  other  children  born  of  the  marriage. 

A.  died  without  altering  her  will.    C.  and  D.  died  before  Uieir  fadier,  B.: — 
Jhhi,  that  the  appointment  by  A.  was  not  void  by  reason  of  its  having  been  made  by  her 

during  coverture,  notwithstanding  the  original  surrender  contained  no  express  dispensation 

with  the  disability  arising  from  coverture. 
But,  held,  that  the  appointment  u*as  void,  by  reason  of  the  subsequent  limitation  to  F.,  the 

grandfather;  for,  Uiat  the  estate  or  interest  given  to  C,  the  son,  by  Uie  former  part  of  the 

will,  was  not  less  subject  to  be  defeated  in  consequence  of  the  gift  over  being  to  a  person 

incapable  of  taking,  man  if  it  had  been  to  a  person  who  was  properly  an  object  of  the 

power. 

This  was  an  action  of  ejectment,  which  came  on  for  trial  before  Cole- 
bidge,  J.,  at  the  summer  assizes  for  the  county  of  Essex,  in  1845,  when 
a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court  on 
the  points  stated  in  the  following  case 

Before  and  at  the  time  of  the  surrender  to  uses  hereinafter  mentioned, 


Digitized  by  Go 


3  Manning,  Granger,  &  Scott.  f>-57 

Mary  Sida  was  seised  in  her  demesne  as  of  fee,  at  the  will  of  the  lord  of 
the  manor  of  •Overhall  and  Netherhall  in  the  county  of  Essex,  ^553 
according  to  the  custom  of  the  said  manor,  of  the  tenements,  with 
the  appurtenances,  in  the  declaration  mentioned,  the  same  then  and  still 
being  part  and  parcel  of  the  same  manor,  and  a  customary  tenement 
thereof,  demised  and  demisable  by  copy  of  the  court-rolls  of  the  said 
manor,  by  the  lord  of  the  said  manor,  or  by  his  steward  of  the  court  of 
the  said  manor  for  the  time  being,  to  any  person  or  persons  willing  to  take 
the  same,  in  fee-simple,  or  otherwise,  to  hold  of  the  lord  of  the  said  manor, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said  manor. 

By  the  immemorial  custom  of  the  manor,  the  youngest  son  of  any  person 
dying  seised  of  any  descendible  estate  in  any  of  the  copyhold  tenements 
thereof,  is  the  customary  heir  of  his  father,  and  succeeds,  as  such  heir,  to 
the  tenements  of  which  his  father  dies  seised. 

Mary  Sida,  being  so  seised  and  in  possession  of  the  said  customary 
tenements,  with  the  appurtenances,  did,  on  the  2d  of  August,  1764,  by  the 
rod,  duly  surrender  out  of  her  hands  into  the  hands  of  the  lord  of  the  said 
manor,  by  the  hands  and  acceptance  of  William  Chaplin,  gentleman,  in 
the  place  of  the  lord's  bailiff,  and  in  the  presence  of  D.  Sida  and  J.  Blora- 
field  the  elder,  two  copyhold  or  customary  tenants  in  the  manor,  they  wit- 
nessing the  same  according  to  the  custom  of  the  manor,  the  said  tenements, 
with  the  appurtenances,  to  the  intent  that  the  lord  should  thereupon  re- 
grant  all  and  every  the  said  surrendered  messuage,  lands,  tenements, 
hereditaments,  and  premises,  with  their  appurtenances,  to  and  for  the 
several  uses  and  purposes  hereinafter  mentioned  and  expressed  of  and 
concerning  the  same,  that  is  to  say,  to  the  use  and  behoof  of  the  said  Mary 
Sida,  her  heirs  and  assigns,  until  a  marriage  intended  should  be  had  and 
solemnized  between  her  the  said  Mary  Sida  and  John  Blomfield  the 
younger;  and,  from  *and  after  the  solemnization  of  the  said  in- 
tended  marriage  between  the  said  John  Blomfield  the  younger  and 
Mary  Sida,  then  to  the  use  of  the  said  John  Blomfield  for  and  during  his 
lifetime  ;  and,  from  and  after  his  decease,  to  the  use  of  the  said  Mary  Sida, 
his  intended  wife,  and  her  assigns,  for  and  during  her  lifetime  ;  and,  from 
and  after  her  decease,  to  the  use  of  such  child  or  children  of  the  body  of  the 
said  Mary  by  the  body  of  the  said  John  Blomfield,  her  said  intended  husband, 
to  be  begotten,  and  for  such  estate  or  estates,  or  other  interest,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  charged  and  chargeable 
with  any  sum  or  sums  of  money  for  any  other  of  their  children,  as  she  the 
said  Mary,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed 
and  delivered  in  the  presence  of,  and  attested  by,  two  or  more  witnesses,  or 
by  her  last  will  and  testament  in  writing,  to  be  by  her  signed,  sealed,  and 
published,  as  such,  in  the  presence  of  and  attested  by  three  or  more  witnesses, 
shall  or  may  limit,  declare,  devise,  direct,  or  appoint ;  and,  for  want  of  such 
limitation,  declaration,  devise,  direction,  or  appointment,  and  until  such 
limitation  or  declaration,  devise  direction,  or  appointment  shall  be  so  made 
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and  executed,  and  the  estate  or  estates,  or  other  interest,  to  be  raised  and 
created  thereby  as  aforesaid,  shall  respectively  commence  and  take  effect, 
to  the  use  of  all  and  every  the  children,  or  of  the  child,  if  but  one,  of  the 
body  of  the  said  Mary,  by  the  body  of  the  said  John  Blomfield,  her  said 
intended  husband,  to  be  begotten,  in  equal  shares  and  proportions,  (if  more 
than  one  such  child,)  and  to  take  as  tenants  in  common,  and  not  as  joint- 
tenants,  and  of  the  heirs  of  the  several  and  respective  bodies  of  such 
children  lawfully  issuing;  and,  if  there  should  be  but  one  such  child,  to 
the  use  of  such  only  child,  and  the  heirs  of  his  or  her  body  lawfully  issuing : 
and,  for  want  and  in  default  or  failure  of  such  children,  or  of  one  such 
*5601  °^ tne  *body  of  the  said  Mary,  by  the  body  of  the  said  John 

Blomfield,  her  said  intended  husband,  so  to  be  begotten,  then, 
and  from  and  after  the  decease  of  him  the  said  John  Blomfield,  to  the  use 
and  behoof  of  the  said  Mary,  his  said  intended  wife,  and  of  her  heirs  and 
assigns,  for  ever,  and  to  or  for  none  other  use,  intent,  or  purpose  whatso- 
ever. 

On  the  9th  of  August,  1764,  the  said  Mary  Sida  intermarried  with  the 
said  John  Blomfield ;  and  John  Blomfield  and  Mary  his  wife  continued 
from  thence  during  their  respective  lifetimes,  and  John  Blomfield  until  his 
death,  in  possession  of  the  premises,  with  the  appurtenances. 

On  the  30th  of  May,  1765,  the  said  surrender  to  uses  was  duly  pre- 
sented by  the  homage,  at  a  court  of  the  lord  of  the  manor,  according  to 
the  custom  thereof.  On  the  11th  of  November,  1765,  John  Blomfield,  the 
eldest  child  of  the  marriage,  and  the  father  of  the  lessor  of  the  plaintiff, 
was  born. 

On  the  14th  of  November,  1766,  William  Blomfield,  the  second  child 
of  the  marriage,  being  the  William  Blomfield  mentioned  in  the  will  here- 
inafter mentioned,  was  born. 

On  the  5th  of  January,  1767,  there  being  then  no  other  children  of  the 
marriage  save  as  aforesaid,  Mary  Sida  made  her  last  will  and  testament  in 
writing,  which  was  signed,  sealed,  and  published  by  her  as  such  will  and 
testament,  in  the  presence  of  and  attested  by  three  credible  witnesses ; 
which  will  was  as  follows : — 

"I,  Mary  Blomfield,  wife  of  John  Blomfield  the  younger,  of  Dedham, 
in  the  county  of  Essex,  according  to  and  in  pursuance  of  the  power  re- 
served to  me  the  said  Mary  in  and  by  a  certain  surrender  of  the  manor 
of  Overhall  and  Netherhall,  in  Dedham,  dated  the  2d  of  August,  1764, 
made  and  passed  by  me  the  said  Mary  by  the  name  of  Mary  Sida,  spinster, 
*56ll  uPon  m-y  ^en  **nten(ted  marriage  with  the  said  John  Blomfield, 
of  all  that  messuage  or  tenement  called  South  field  house,  and 
twelve  acres  of  land  and  pasture,  more  or  less,  thereunto  belonging,  with 
the  appurtenances,  in  Dedham  aforesaid,  and  held  by  copy  of  court-roll 
of  the  said  manor,  and  also  of  all  other  the  lands  and  tenements  of  me  the 
said  Mary  then  held  by  copy  of  court-roll  of  the  same  manor,  with  the 
appurtenances :  Now,  as  concerning  the  said  copyhold  premises,  with  their 
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appurtenances,  accordingly,  I,  the  said  Mary  Blomfield,  do  hereby  make, 
publish,  and  declare  this  my  last  will  and  testament,  in  the  manner  follow- 
ing, that  is  to  say,  I  give,  devise,  direct,  and  appoint,  all  and  singular  the 
aforesaid  copyhold  messuage,  lands,  tenements,  meadows,  pastures,  here- 
ditaments, and  premises,  with  their  appurtenances,  unto  my  son  John 
Blomfield,  and  to  his  heirs  and  assigns  for  ever,  from  and  after  the  decease 
of  my  husband,  John  Blomfield,  as  aforesaid :  but,  nevertheless,  upon  this 
condition,  that  the  said  John  Blomfield  shall  pay  to  my  other  son,  William 
Blomfield,  the  sum  of  200/.  of  lawful  money  of  Great  Britain,  within  one 
year  and  a  day  after  the  decease  of  my  husband,  John  Blomfield  aforesaid, 
in  case  that  my  son  William  Blomfield  be  then  living  and  twenty-one 
years  ;  but,  if  he  should  then  be  under  the  age  of  twenty-one  years,  then 
my  will  is,  that  the  above  said  200/.  shall  be  paid  him  by  my  son  John  as 
soon  as  he  comes  to  the  age  of  twenty-one  years :  But,  in  case  it  shall 
happen  that  neither  of  my  sons  aforesaid  shall  be  living  at  the  decease  of 
the  said  John  Blomfield,  my  husband,  then,  and  in  that  case  happening, 
I  do,  by  this  my  will,  give,  devise,  direct,  and  appoint  all  and  every  the 
aforesaid  copyhold  messuage,  lands,  tenements,  meadows,  pastures,  here- 
ditaments, and  premises,  with  their  appurtenances,  unto  my  father-in-law 
John  Blomfield,  the  elder,  of  Dedham,  in  the  county  of  Essex,  his  heirs 
and  *assigns,  in  trust,  nevertheless,  and  to  the  intent  and  purpose,  r*5fj2 
that  the  said  John  Blomfield  the  elder,  his  heirs  and  assigns,  (as 
soon  as  may  be  after  the  decease  of  the  said  John  Blomfield,  my  husband,) 
shall  absolutely  sell  and  dispose  of  all  and  singular  the  aforesaid  copyhold 
messuage,  lands,  and  tenements,  meadows,  pastures,  hereditaments,  and 
premises,  with  their  appurtenances,  and  surrender  or  cause  the  same  to  be 
surrendered  unto  any  person  or  persons,  and  their  heirs  for  ever,  who  shall 
be  willing  to  purchase  the  same  premises,  with  their  appurtenances,  at  and 
for  a  valuable  price  or  consideration  or  purchase-money  for  the  same  pre- 
mises; and  I  will,  order,  give,  direct,  and  appoint  such  purchase-money, 
so  to  be  made  and  arise  upon  the  absolute  sale  of  the  premises  as  afore- 
said, to  be  applied  and  paid  unto  the  several  persons,  and  in  the  manner 
next  hereinafter  mentioned,  that  is  to  say,  to  my  aunt  Mrs.  Frances  Hol- 
man  the  sum  of  50/.,  part  of  the  purchase-money ;  to  my  uncle  Mr.  Wil- 
liam Chaplin,  the  sum  of  50/.,  more  part  thereof;  to  my  cousin  Richard 
Chaplin  (son  of  the  said  William  Chaplin)  the  sum  of  50/.,  more  part 
thereof ;  to  my  cousin  Chaplin  Holman,  the  sum  of  50/.,  more  part  thereof ; 
to  my  mother-in-law  Mrs.  Jane  Blomfield,  the  sum  of  50/.,  more  part 
thereof;  to  Mrs.  Mary  Blomfield,  Mrs.  Sarah  Blomfield,  Mrs.  Jane  Blom- 
field, Mrs.  Hannah  Blomfield,  and  Mrs.  Rebecca  Blomfield,  the  five  sisters 
of  the  said  John  Blomfield,  my  husband,  to  each  and  every  one  of  them 
the  sum  of  50/.,  more  part  thereof:  And,  as  to  the  residue  and  remainder 
of  such  purchase-money  to  arise  and  be  made  upon  sale  of  the  said  copy- 
hold premises  as  aforesaid,  I  give,  devise,  bequeath,  direct,  and  appoint 
the  same  unto  my  said  father-in-law  John  Blomfield  the  elder,  and  to  his 
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use  and  disposal.  And  I,  the  said  Mary  Blomfield,  do  hereby  ratify  and 
confirm  this  to  be  my  last  will  and  testament  as  concerning  the  above 
copyhold  premises  so  by  me  'surrendered  as  above  mentioned, 
with  the  intent  that  the  lord  of  the  manor  abovesaid  shall  regrant 
the  same  premises,  with  their  appurtenances,  as  directed  and  appointed 
by  this  my  said  will  and  testament.  Also,  I  give  and  bequeath  all  that 
my  estate  which  came  to  me  by  the  death  of  my  late  uncle  Mr.  Daniel 
Sida,  to  my  beloved  husband  John  Blomfield,  to  his  heirs  and  assigns,  for 
ever.    In  witness,"  &c. 

The  surrender  in  the  said  will  mentioned,  of  the  2d  of  August,  1764, 
and  the  property  therein  also  first  mentioned,  were  and  are  the  surrender 
to  uses  hereinbefore  mentioned,  and  the  premises  in  the  declaration  men- 
tioned. The  estate  in  the  said  will  mentioned  as  having  come  to  Mary 
Blomfield  by  the  death  of  her  said  uncle  Daniel  Sida,  is  another  and  dif- 
ferent property. 

On  the  16th  of  March,  1767,  the  said  John  Blomfield  and  Mary,  his 
wife,  were,  at  a  court  of  the  lord  of  the  manor,  according  to  the  custom 
thereof,  duly  admitted  to  the  said  customary  tenements,  with  the  appur- 
tenances, pursuant  to  the  said  surrender  to  uses,  of  the  2d  of  August, 
1764,  to  hold  the  same  to  the  uses  and  in  the  manner  mentioned  in  the 
said  surrender. 

On  the  6th  of  July,  1767,  William  Blomfield,  the  second  son  of  the  said 
marriage,  died. 

There  were  afterwards  five  other  children  of  the  marriage,  namely, 
William,  (the  second  of  that  name,)  Mary,  Samuel,  Henry  and  Sarah, 
some  of  whom  are  still  living. 

On  the  19th  of  June,  1782,  Mary  Blomfield  died,  without  revoking  or 
altering  her  said  will. 

On  the  27th  of  December,  1782,  administration  with  the  will  annexed 
was  duly  granted  to  John  Blomfield,  the  husband  of  Mary  Blomfield. 

On  the  3d  of  February,  1801,  John  Blomfield  the  younger,  the  eldest 
son  of  the  said  John  and  Mary,  was,  at  a  court  of  the  lord  of  the  said 
•5641  manor>  admitted,  'according  to  the  custom  of  the  manor,  to  the 
reversion  or  remainder  in  fee  immediately  expectant  on  the  death 
of  John  Blomfield,  his  father,  in  and  to  the  aforesaid  premises,  to  hold  to 
hi  in  the  said  John  Blomfield  the  son,  his  heirs  and  assigns,  immediately 
from  and  after  the  decease  of  John  Blomfield  the  father,  pursuant  to  the 
said  surrender  and  will  of  Mary  Blomfield,  his  mother,  deceased. 

On  the  26th  of  June,  1814,  John  Blomfield  the  younger  intermarried 
with  Elizabeth  Goodyear,  the  mother  of  the  lessor  of  the  plaintiff.  On  the 
18th  of  July,  1820,  Benjamin  Qoodyear  Blomfield,  the  lessor  of  the  plain- 
tiff, was  born,  and  was  the  youngest  son  of  the  said  John  Blomfield  the 
younger. 

On  the  20th  of  July,  1820,  John  Blomfield  the  younger,  the  son  of  the 
said  Mary,  the  testatrix,  and  the  father  of  the  lessor  of  the  plaintiff,  died  intes- 
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tate,  in  the  lifetime  of  bis  father  John,  the  husband  of  the  said  Mary, 
leaving  the  lessor  of  the  plaintiff  his  youngest  son  and  customary  heir  by 
the  immemorial  custom  of  the  said  manor,  him  surviving. 

On  the  6th  of  September,  1820,  John  Blomfield,  the  husband  of  the 
said  Mary,  and  grandfather  of  the  lessor  of  the  plaintiff,  died,  having  been, 
until  his  death,  in  possession  of  the  premises.  After  the  death  of  John 
Blomfield,  the  husband  of  the  said  Mary,  and  on  the  21st  of  February, 
1821,  at  a  court-baron  then  held  for  the  said  manor,  the  homage  presented 
the  said  surrender  of  the  2d  of  August,  1764,  and  the  marriage  of  the 
said  Mary  Sida  and  John  Blomfield ;  and  that  there  was  issue  of  the  said 
marriage  six  children,  to  wit,  the  said  John,  William,  Mary,  Samuel, 
Henry,  and  Sarah  ;  and  that  the  said  Mary  Blomfield  (formerly  Mary  Sida) 
died  in  the  lifetime  of  her  husband,  without  having  made  any  appointment 
or  disposition,  by  deed  or  will  of  the  said  premises,  leaving  six  children 
*her  surviving;  and  that  John  and  Henry,  two  of  the  said  chil-  r*5(j5 
dren,  had  died  in  the  lifetime  of  John  Blomfield,  their  father ;  and 
that,  on  the  1st  of  November  then  last,  at  a  court  then  held,  the  death  of 
John  Blomfield,  the  father,  had  been  presented,  and  the  first  proclamation 
made,  and,  at  another  court,  held  on  the  1st  of  December  then  last,  the 
second  proclamation  had  been  made. 

The  case  then  stated  the  admittance,  at  the  same  court,  of  William 
Blomfield,  May  Fitch,  Samuel  Blomfield,  and  Sarah  Rouse,  (sons  and 
daughters  of  John  Blomfield  and  Mary  his  wife,)  and  also  of  Mary  Blom- 
field, (daughter  of  Henry  Blomfield,  deceased,)  respectively,  to  one-sixth 
of  the  premises,  pursuant  to  the  surrender  of  the  2d  of  August,  1764. 

Between  the  months  of  February,  1821,  and  March,  1823,  Mary  Blom- 
field, the  only  child  and  heiress-at-law  of  Henry  Blomfield,  (the  son,)  mar- 
ried one  Kidd,  and  afterwards,  and  before  March,  1823,  died  without 
leaving  issue. 

At  a  court  holden  for  the  manor,  on  the  18th  of  March,  1823,  the  hom- 
age presented  the  admission  (as  above)  of  Mary  Kidd,  late  Mary  Blom- 
field, (the  daughter  of  Henry  Blomfield,)  and  her  death;  and  thereupon 
Samuel  Blomfield,  youngest  son  and  heir-at-law  of  John  and  Mary  Blom- 
field, formerly  Mary  Sida,  the  said  Mary  Kidd  having  died  without  issue, 
was  admitted  to  one-sixth  part  of,  or  share  in,  the  said  premises,  to  hold 
to  him,  Samuel  Blomfield,  his  heirs  and  assigns. 

In  the  year  1824,  the  present  defendant  purchased  the  interest  of  all 
the  said  parties  in  the  premises,  except  the  interest  of  the  lessor  of  the 
plaintiff,  Benjamin  Goodyear  Blomfield.  On  the  14th  of  December,  1824, 
a  deed  of  covenant  was  executed  [a  copy  of  which  accompanied  the  case] ; 
and  afterwards,  on  the  *14th  of  December,  1824,  a  surrender  was  r^gg 
made,  and  recovery  suffered,  in  pursuance  of  the  said  deed  of 
covenant ;  and  the  defendant  was  thereupon  admitted  to  the  premises,  except 
the  share  of  the  said  Benjamin  Goodyear  Blomfield,  accordingly,  to  hold 
to  him,  his  heirs  and  assigns,  for  ever,  according  to  the  custom  of  the  said 
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manor,  and  entered  into  the  possession  thereof,  and  continued  in  the  pos- 
session or  enjoyment  of  the  same  until  the  present  ejectment  was  brought 
in  the  beginning  of  the  year  1845. 

There  was  a  custom  in  the  manor  to  appoint  guardians.  Mr.  W.  C. 
Rouse  was  appointed  guardian  of  the  lessor  of  the  plaintiff*. 

In  the  year  1825,  a  lease  was  also  granted  by  Rouse,  who  purported 
to  act  as  the  guardian  of  the  lessor  of  the  plaintiff*,  to  the  defendant,  of  the 
one-seventh  share  of  the  lessor  of  the  plaintiff*  in  the  premises ;  which 
lease  had  expired  before  the  ejectment  was  brought. 

The  declaration  in  this  ejectment  contained  two  demises  in  the  name 
of  the  said  Benjamin  Goodyear  Blom6eld,  viz.  one  on  the  1st  of  January, 
1825,  and  the  other  on  the  1st  of  September,  1841. 

The  defendant  defended  the  ejectment,  as  landlord,  for  six-sevenths  of 
the  property. 

On  the  trial,  lease,  entry,  and  ouster,  and  possession,  were  admitted,  as  to 
six-sevenths  of  the  property ;  but  the  defendant's  counsel  contended  that  the 
lessor  of  the  plaintiff*  was  not  entitled  to  recover  such  six-sevenths  on  the 
following  grounds — first,  because  the  appointment  by  the  said  Mary  was 
made  in  the  lifetime  of  her  husband,  and  the  said  surrender  to  uses  of  the 
2d  of  August,  1764,  contained  no  dispensation  of  the  coverture  of  the 
said  Mary — secondly,  that  the  appointment  by  the  said  Mary  in  and 
by  her  said  will,  was  void  for  excess, — in  attempting  to  benefit  persons 
not  objects  of  the  power  created  by  the  said  surrender — thirdly,  that 
*cg7i  *the  said  John  Blomfield,  the  father  of  the  lessor  of  the  plaintiff*, 
was  to  take  under  the  said  appointment  only  in  the  event  of  his 
being  alive  at  the  death  of  his  father,  whom  he  did  not  survive  ;  or,  that 
any  interest  he  would  otherwise  have  taken,  was  divested  or  defeated  by 
his  death  in  his  father's  lifetime — lastly,  that  there  was  no  surrender  to  the 
uses  of  the  said  will. 

If,  on  all  or  any  of  the  said  grounds,  the  court  are  of  opinion  that  the 
lessor  of  the  plaintiff"  was  not  entitled  to  the  said  six-sevenths  of  the  pro- 
perty in  question,  the  verdict  for  the  plaintiff*  is  to  be  set  aside,  and  a  ver- 
dict entered  for  the  defendant ;  if  otherwise,  it  is  to  stand  for  the  plaintiff*. 

Any  of  the  surrenders,  admittances,  or  other  documents  mentioned  in 
the  case,  are  to  be  referred  to,  if  necessary.  The  court  are  to  be  at  liberty 
to  draw  any  inferences  from  the  facts  stated ;  and,  if  either  party  shall  so 
desire,  the  facts  are  to  be  stated  in  the  form  of  a  special  verdict,  which  is 
to  be  entered  accordingly. 

Channel!,  Serjt.,  (with  whom  was  Willes,)  for  the  plaintiff*. 

The  first  question  is,  whether  the  deed  giving  the  power  of  appointment 
to  Mary  Sida,  authorized  an  appointment  by  her  during  coverture.  It  is 
submitted  that  the  words  "notwithstanding  her  coverture,"  or  "whether 
covert  or  sole,"  were  not  necessary ;  or,  if  necessary,  that  they  may  be 
inferred ;  for,  unless  the  power  could  be  exercised  during  coverture,  it 
could  only  be  available  in  the  event  of  Mrs.  Blomfield's  surviving  her 
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husband  ;  and  this  can  hardly  be  said  to  be  consistent  with  the  intention 
of  the  parties.  In  Driver  d.  Berry  v.  Thompson,  4  Taunt.  294,  it  was 
held,  that,  if  a  copyhold  be  surrendered  "to  such  uses  as  a  feme 
covert  shall  by  will  or  codicil  appoint,  a  paper  purporting  to  be  a  L 
will,  though  made  by  her  living  her  husband,  is  a  good  execution.  The 
words,  the  absence  of  which  will  be  relied  on  here,  were  also  wanting 
there.  [Maule,  J.  But  there  were  the  words  "a*  any  time  thereafter," 
&c.]  In  Sugden  on  Powers,  7th  edit.  p.  183,  it  is  said :  <<  It  must  be 
remarked,  that,  on  the  authority  of  the  case  of  Rich  v.  Beaumont,  6  Bro. 
C.  P.  152,  2d  ed.,(a)  it  has  been  sometimes  considered  doubtful  whether 
a  power  given  to  a  feme  sole  was  not  suspended  by  her  marriage.  The 
settlement  in  that  case  was  made  by  a  single  woman,  and  powers  were 
given  to  her,  to  be  executed  by  deed  or  will:  she  afterwards  married,  and, 
during  her  coverture,  exercised  the  powers  by  will.  Upon  a  bill  filed  by 
the  appointee,  to  establish  the  execution  of  the  power,  Lord  King  dis- 
missed it,  on  the  ground  that  the  remedy  lay  at  law ;  but,  upon  appeal  to 
the  House  of  Lords,  the  dismission  was  reversed,  and  the  court  of  Chan- 
cery was  directed  to  state  a  case  for  the  opinion  of  the  court  of  King's 
Bench  ;  but  it  has  never  been  ascertained  what  ultimately  became  of  the 
case.  The  case,  however,  has  frequently  been  cited  as  an  authority  that 
a  feme  covert  may  exercise  such  a  power.(ft)  In  one  case,(c)  Lord  Hard- 
wicke  said :  <  It  has  been  determined  in  this  court  that  a  feme  covert  can 
execute  a  power,  as  in  Travel  v.  Travel  (d)  and  in  Rich  v.  Beaumont,  where 
the  lords  sent  a  case  to  B.  R.  for  their  opinion,  which  they  never  did  before 
and,  in  another  case,  he  observed  that  it  had  been  disputed  whether  a  feme 
covert  could  execute  a  power  coupled  with  an  interest,  and  it  was  held  she 
•might,  by  the  House  of  Lords,  with  the  advice  of  the  judges,  in  r»5g9 
Rich  v.  Beaumont :  that  was  a  general  power.  But,  in  the  case 
before  him,  he  observed  that  the  question  could  not  arise,  because  the 
power  was  expressly  to  be  executed,  whether  covert  or  sole.{e)  So  that 
he  treated  Rich  v.  Beaumont  as  an  authority,  where  no  expression  indicated 
that  the  coverture  was  not  to  be  an  obstacle ;  and  this  places  the  point 
upon  the  ground,  not  of  the  husband's  rights,  but  of  the  donor's  inten- 
tion; and,  in  another  case,  it  is  expressly  stated,  arguendo,(g)  that  a  case 
was  sent  from  the  court  of  Chancery  for  the  opinion  of  B.  Rn  where  it  was 
held  a  good  appointment.  But,  whatever  was  the  decision  in  this  case,  the 
law  is  now  clearly  settled,  that  a  feme  covert  may  execute  a  power  given 
to  her  whilst  sole."  In  Hearle  v.  Greenbank,  3  Atk.  695,  the  question  was 
whether  an  appointment  by  an  infant  married  woman  was  good ;  and  Lord 
Harowicke  observed :  "  The  counsel  for  the  plaintiffs  have  gone  further, 


(a)  And  see  4  Vin.  Abr.  168,  pi.  26,  Rich  v. 
(6)  See  3  Atk.  711,  Dcncnt  v.  Timperon,  4  Ruas.  334. 
(c)  See  2  Ves.  sen.  191. 

(a)  Cited  2  Ves.  sen.  191,  and  reported  by  the  name  of  Sclater  v.  Travel,  3  Vin.  Abr.  427. 
(«)  2  Ld.  Ken.  82. 

(g)  2  Ves.  sen.  64:  and  see  1  Vee.  een.  303,  305. 
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and  insisted  that  a  feme  covert  may  exercise  such  a  power,  and  cited  the 
case  of  Rich  v.  Beaumont,  in  the  House  of  Lords.  //  was  so  determined 
in  the  case  of  Lady  Travel,  before  Lord  Chancellor  King."  In  the  pre- 
sent case,  the  surrender  was  of  the  estate  of  the  wife ;  and  it  would  be 
most  materially  and  unwarrantably  cutting  down  the  evident  intent  of  the 
surrenderor,  to  hold  that  the  power  could  only  be  well  executed  by  her 
when  sole. 

The  next  question  is,  whether  the  appointment  is  void  for  excess,  in 
attempting  to  benefit  persons  not  properly  objects  of  the  power.  An 
appointment  is  not  necessarily  void  because  some  of  its  limitations  are 
incapable  of  being  supported.    In  Doe  d.  Nicholson  v.  Welford,  12  Ad. 
•5701    k  E.  61,  under  a  power  to  appoint  to  any  one  or  more  of  the  •ap- 
pointees children,  an  appointment  to  E.,  his  daughter,  with  limi- 
tations over  to  her  daughter,  was  held  good  as  to  E.,  though  void  as  to  the 
grandchild.    So,  in  Hewit  v.  Lord  Dacre,  2  Keen,  622,  A.,  a  widow, 
having  a  power  of  appointing  a  fund  amongst  her  children,  by  her  will, 
appointed  shares  to  certain  of  her  children  for  life,  with  remainder  to  their 
children;  and,  in  case  any  of  her  children  died  in  her  lifetime,  she 
gave  the  share  to  his  or  her  issue  ;  and,  in  case  there  should  be  no  issue, 
the  survivors  of  A.'s  children  were  to  take :  and  it  was  held  that  the  ap- 
pointment to  the  grandchildren  was  void,  but  that  the  alternative  gift  over 
to  the  surviving  children,  in  case  any  died  in  the  testatrix's  lifetime  without 
issue,  was  valid.    The  courts  have  always  construed  appointments  by  will 
more  favourably  than  those  by  deed.    Adams  v.  Adams,  Cowp.  651. (a) 
is  also  an  instance  of  a  power  the  execution  of  which  was  held  void  only 
so  far  as  the  excess.    In  Brudenell  v.  Elwes,  1  East,  442,  7  Ves.  jun.  382, 
the  estate  was  settled  on  the  husband  for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  children,  as  the  husband  and  wife,  or  the  survivor, 
should  appoint ;  and,  in  default  of  appointment,  to  the  first  and  other  sons 
successively  in  tail-male  ;  remainder  to  the  husband's  right  heirs.    By  a 
joint  appointment,  a  portion  of  the  estate  was  appointed  to  a  daughter,  in 
fee,  to  raise  1000/.  for  one  of  the  sons,  with  a  power  of  revocation  and 
new  appointment  in  the  husband  and  wife,  and  the  survivor,  amongst  the 
children.    The  wife,  who  survived,  revoked  the  appointment  to  the  daugh- 
ter, (but  without  prejudice  to  the  payment  of  the  1000/.,)  and  appointed 
new  uses,  some  of  which  were  void,  as  not  being  authorized  by  the  power ; 
and  it  was  decided,  that,  subject  to  the  estates  well  created  by  that  ap- 
*5711    r°inlmcnt>— being  successive  "life-estates  to  the  daughter  and  one 
of  the  sons, — the  estate  went,  as  in  default  of  appointment,  accord- 
ing to  the  directions  of  the  original  settlement,  viz.  to  the  sons  successively 
in  tail-male,  remainder  to  the  right  heirs  of  the  father.    The  revocation, 
therefore,  was  held  to  be  absolute,  although  the  appointment  was  only 
partially  valid.    The  master  was  of  a  contrary  opinion ;  but  the  court  of 


(a)  Cacd  2  Sugdcn  on  Powers,  7lh  odit.  p.  48. 
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King's  Bench  certified  in  favour  of  a  total  revocation,  and  the  Lord  Chan- 
cellor adopted  their  certificate. 

It  will  be  said  that  John  Blomfield  the  son  did  not,  under  this  appoint- 
ment, take  an  absolute  estate  in  fee,  but  only  on  the  contingency  of  his 
surviving  his  father.  The  words  "  from  and  after  the  decease  of  my  hus- 
band," do  not  limit  the  time  of  vesting  of  the  estate,  but  refer  only  to  the 
period  of  enjoyment.  The  intention  of  the  appointor  was,  to  benefit  her 
son  John  and  his  issue,  and  at  the  same  time  to  benefit  his  brother  William. 
If  the  interest  of  John  Blomfield  was  not  a  vested  interest,  William  would 
lose  his  200/.,  unless  his  brother  John  survived  his  father.  [Maule,  J. 
The  words  are  express,  that,  "in  case  it  shall  happen  that  neither  of  my 
sons  aforesaid  shall  be  living  at  the  decease  of  the  said  John  Blomfield, 
my  husband,"  the  estate  shall  go  over.]  The  leaning  of  the  courts  has 
always  been  to  construe  estates  to  be  vested,  if  it  be  possible :  Wrights  on 
v.  MacauUy,  14  M.  &  W.  214.  The  circumstance  of  the  husband's  having 
a  life-estate  here,  accounts  for  the  insertion  of  the  words  <<  from  and  after 
the  decease  of  my  husband."  The  subsequent  limitations,  being  void, 
may  be  considered  as  being  out  of  the  will  altogether.  [Cresswell,  J. 
It  is  difficult  to  say  that  the  limitation  over  is  to  be  excluded,  when  it  is  a 
question  of  construction  upon  the  whole  intent  of  the  will.] 

As  to  the  last  point,  it  can  hardly  arise ;  for,  the  'instrument,  if  1^572 
operative  at  all,  operates  in  the  nature  of  a  will. 

Talfourd,  Serjt.,  (with  whom  was  Bovil,)  for  the  defendant.  The  argu- 
ment resolves  itself  into  two  points — first,  whether  the  power  in  question  was 
well  executed,  being  executed  during  coverture,  and  there  being  no  express 
dispensation  with  the  disability  of  coverture — secondly,  whether  John  Blom- 
field, the  son,  took  a  vested  estate,  or,  if  vested,  whether  it  was  not  divested 
by  his  death  and  that  of  his  brother  William  during  the  life  of  the  father. 

1 .  This  is  not  the  case  of  a  power  purely  collateral ;  it  is  a  power  coupled 
with  an  interest ;  all  the  estates  failing,  the  ultimate  limitation  is  to  the 
wife  in  fee.  That  distinguishes  the  present  case  from  Driver  d.  Berry  v. 
Thompson^  and  other  cases,  where  it  has  been  held  that  a  married  woman 
may,  without  express  words  of  dispensation,  exercise  a  power  notwithstand- 
ing her  coverture.  The  settlement  provides,  that,  in  the  event  of  no  ap- 
pointment being  made,  the  estate  shall  go  equally  amongst  the  children  of 
the  marriage.  So  long  as  the  husband  lived,  there  would  be  uncertainty  as 
to  the  number  of  children  that  might  result  from  the  marriage :  there  is, 
therefore,  no  reason  why  the  power  of  appointment  should  not  be  suspended 
during  coverture.  It  is  true  that  Sir  E.  Sugden  strongly  inclines  to  the 
opinion  that  a  power  may  be  exercised  by  a  married  woman  during  co- 
verture, though  coupled  with  an  interest.  It  is,  however,  a  point  upon 
which  conveyancers  are  divided.  Mr.  Preston  takes  the  contrary  view. 
He  says:(a)  "The  opinion  which  prevails  at  present,  is,  that  a  power 
coupled  with  an  interest,  and  vested  in  a  married  woman,  may  be  executed 

(o)  1  Preston  on  Abstracts,  339. 
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•5731  ky  her  Muring  coverture.  Lord  Hardwtcke  (a)  refers  to  the  case 
of  Beaumont  v.  Rkh,(b)  as  having  decided  this  point.  He  also 
refers  to  the  case  of  Lady  Travel;  and  Mr.  Sugdent  in  his  valuable  Essay 
on  Powers,  has  quoted  a  long  list  of  cases  in  support  of  a  like  doctrine. 
The  case  of  Lady  Travel  has  not  been  found ;  and  the  case  of  Beaumont 
v.  Rich,  instead  of  having  decided  the  point,  left  it,  as  far  as  an  opinion 
can  be  formed  from  the  reports,  in  doubt :  and  all  the  other  cases  are  in- 
stances of  powers  to  lease ;  and  such  powers  are,  from  their  nature,  to  be 
exercised  during  coverture ;  since  it  is  manifestly  for  the  benefit  of  the 
married  woman,  and  of  the  persons  in  remainder  or  reversion,  that  the 
property  should  be  duly  and  properly  tenanted.  It  is  too  much,  then,  to 
consider  it  to  be  clear,  that  a  power  given  to  a  woman  by  way  of  interest 
is,  without  a  dispensation,  in  terms  or  by  circumstances,  with  the  disability 
of  coverture,  exercisable  with  effect  while  she  is  under  coverture."  And 
in  Watkins  on  Conveyancing,  9th  edit.,  by  White,  432,  n.,  it  is  said  that 
« it  is  clearly  settled,  that  a  married  woman  may  exercise  a  power  simply 
collateral,  though  no  special  words  are  used  to  dispense  with  the  disability 
of  coverture ;  and  that,  if  there  be  an  express  dispensation  with  the  cover- 
ture, she  may  exercise  powers  coupled  with  an  interest ;  but,  with  regard 
to  powers  coupled  with  an  interest,  where  the  coverture  is  not  entirely  dis- 
pensed with,  there  is  no  decision  on  the  point ;  the  prevailing  opinion, 
however,  is,  that  she  can  exercise  such  powers  also. "(c)  And  see  the 
authorities  collected  in  a  note  to  the  case  of  Grange  v.  Firings  Bridgman's 
Notes,  108.  There  being,  therefore,  no  case  in  which  it  has  been 
**)741  *neld  that  a  power  like  this  can  be  exercised  by  a  married  woman 
during  her  coverture,  without  words  of  express  dispensation,  the 
appointment  here  is  altogether  void. 

2.  There  is  an  undoubted  excess  in  the  execution  of  this  power,  the  grand- 
father not  being  in  any  degree  an  object  of  the  settlement.  It  is  not  disputed, 
that,  where  a  certain  quantity  of  interest  is  disposed  of  under  a  power,  and 
it  is  sought  to  dispose  of  the  rest  in  a  manner  not  warranted  by  the  power, 
the  execution  may  be  good  pro  tanto.  But,  here,  that  which  vitiates  the  exe- 
cution is  engrafted  upon  and  forms  part  of  it.  In  Sadler  v.  Pratt ,  5  Simons, 
632,  a  lady  having  four  children  by  her  first  husband,  and  three  by  her 
second,  and  having  power  to  appoint  a  fund  amongst  the  former  only,  ap- 
pointed it  amongst  all  her  children  equally,  and  declared,  that,  if  her  chil- 
dren by  her  first  husband  should  refuse  to  share  the  fund  with  her  other 
children,  the  whole  fund  should  go  to  her  youngest  child  by  her  first  husband : 
and  it  was  held  by  Sir  L.  Shadwell,  V.  C,  that  the  appointment  was  not 
wholly  void,  but  that  the  first  class  of  children  took  each  one-seventh  of  the 
fund  under  it,  and  that  the  other  shares  went  to  them,  as  in  default  of  ap- 
pointment. Brudenell  v.  Elwes  is  an  authority  in  favour  of  the  defendant : 

(a)  3  Atk.  71 1.  (6)  Rich  v.  Beaumont,  6  Bro.  P.  C.  152,  2d  edition, 

(c)  Citing  I  Sug.  on  Powera,  6th  edit  185,  194 ;  1  Prest  Abatr.  340;  Co.  Litt  by  Hargruve, 
112,  a,  n.  6. 
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the  execution  of  the  power  was  held  bad  in  all  beyond  the  limitation  to  the  son. 
The  principle  now  contended  for  is  yet  more  strongly  exemplified  in  Denn 
d.  Radclyffe  v.  Bagshaw,  6  T.  R.  512.  In  Adams  v.  Adams,  that  which 
was  well  done  in  exercise  of  the  power,  was  not  at  all  involved  in  that 

which  was  ill  done.  The  same  remark  applies  to  Alexanders.  Alexander, 
2  Ves.  sen.  640,  and  Roulledge  v.  Dor  HI,  2  Ves.  jun.  357.  Here,  the 
attempt  to  benefit  the  grandfather  forms  part  and  "parcel  of  the 
appointment :  and,  though  the  attempt  is  abortive,  it  cannot  operate 
to  supply  a  new  intention  in  the  appointor.  If  John  Blomfield  the  son  took 
a  vested  interest,  the  conditional  limitation  to  the  grandfather  could  not 
take  effect.  [Macle,  J.  It  may  have  been  a  vested  interest,  subject  to 
be  devested  on  the  happening  of  the  contingency  adverted  to.  The  ques- 
tion is,  whether  that  estate  is  defeated  by  the  subsequent  limitation,  though 
such  subsequent  limitation  cannot  itself  take  effect.]  The  estate  is  given 
to  John  Blomfield,  the  son,  expressly  and  only  upon  the  supposition  that 
the  appointor  can  give  it  contingently  to  the  grandfather.  Her  obvious 
intention  was,  to  give  the  estate  to  her  son  John,  only  in  the  event  of  his 
surviving  his  father,  coupling  that  with  an  event  over  which  her  power  did 
not  extend  ;  and  therefore  she  has  not  given  it  to  hinl  at  all. 

Channell,  Serjt.,  in  reply.  If  the  wife's  right  to  exercise  the  power 
during  coverture,  is  to  depend  upon  the  intention  of  the  husband,  there  is 
strong  reason  here  to  assume  that  he  intended  that  it  should  be  so  exer- 
cised. As  to  the  second  point,  no  doubt  could  have  arisen  had  John 
Blomfield,  the  son,  survived  his  father :  and  the  argument  on  the  part  of  the 
defendant  must  be  the  same  as  if  John  were  now  living.  As  to  the  third 
point,  the  argument  on  the  other  side  is,  that  the  estate  did  not  vest  in  John, 
or  that,  if  vested,  it  was  devested,  in  the  events  that  have  happened,  by 
the  conditional  limitation.  But  it  is  submitted  that  the  interest  could  not 
be  devested  by  a  conditional  limitation  that  is  void.  In  Walkins  on  Con- 
veyancing, 9th  edit.,  c.  15,  p.  214,  it  is  said:  <<A  remainder  is  to  com- 
mence when  the  particular  estate  is,  from  its  very  nature,  to  determine;  it 
is,  as  it  were,  a  "continuance  of  the  same  estate;  it  is  a  part  of  pjyyg 
the  same  whole.  A  conditional  limitation  is  not  a  continuance  of 
the  estate  first  limited ;  but  it  is  entirely  a  different  and  separate  estate. 
It  is  not  to  commence  on  the  determination  of  the  first;  but  the  first  is  to 
determine  when  the  latter  commences.  It  is  the  commencement  of  the 
latter  which  rescinds  and  destroys  the  former,  and  not  the  ceasing  of  the 
former  which  gives  existence  to  the  last."  Here,  the  subsequent  limita- 
tion never  took  effect  at  all ;  and  therefore  the  former  estate  remains.  It 
is  important  to  bear  in  mind  that  the  will  of  Mrs.  Blomfield  was  made  when 
two  children  of  the  marriage  only  existed.  It  was  under  that  supposition 
that  the  power  was  executed.  t  Cur.  adv.  vult. 

Coltman,  J.,  now  delivered  the  judgment  of  the  court. (a) 

(a)  His  lordship  intimated  flint  it  was  to  be  considered  as  the  judgment  of  Maule  and  Cress- 
well,  Js.,  and  himself;  the  late  chief  justice  not  having  expressed  any  opinion  upon  the  case. 
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This  case,  which  was  heard  before  the  late  Lord  Chief  Justice  Tindal, 
my  brothers  Maule  and  Cresswell,  and  myself,  was  an  ejectment  brought 
for  the  recovery  of  six-sevenths  of  certain  copyhold  lands,  of  which  one 
Mary  Sida  was  formerly  seised  in  fee  at  the  will  of  the  lord  of  the  manor 
of  Overhall  and  Netherhall,  and  which  she  had,  on  the  2d  of  August, 

1764,  surrendered,  to  the  intent  that  the  lord  should  regrant  the  same  to 
the  use  of  Mary  Sida,  until  a  marriage  intended  should  be  solemnized 
between  her  the  said  Mary  Sida  and  John  Blomfield  the  younger;  and, 
from  and  after  the  solemnization  of  the  marriage,  to  the  use  of  John  Blom- 
field, for  life  ;  and,  after  his  decease,  to  the  said  Mary  Sida  and  her  assigns 

•5771    for  ker      '  and»  after  her  decease>  t0  tue  *use  of  sucn  cnild 
J    children  of  the  body  of  Mary  Sida  by  the  said  John  Blomfield  to 

be  begotten,  and  for  such  estate  and  estates  or  other  interests,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  charged  and  chargeable 
with  any  sum  or  sums  of  money  for  any  other  of  their  children,  as  she  the 
said  Mary,  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  her  sealed 
and  delivered  in  the  presence  of  and  attested  by  two  or  more  witnesses, 
or  by  her  last  will  or  testament  in  writing,  to  be  by  her  signed,  sealed,  and 
published  as  such,  in  the  presence  of,  and  attested  by,  three  or  more  wit- 
nesses, shall  or  may  limit,  declare,  devise,  direct,  or  appoint;  and,  in 
default  of  appointment,  to  the  use  of  all  the  children  of  the  marriage,  in 
equal  shares ;  and,  in  default  of  children,  to  the  use  of  the  said  Mary,  her 
heirs  and  assigns,  for  ever. 

The  marriage  took  place  on  the  9th  of  August,  1764.    In  November, 

1765,  John  Blomfield,  the  eldest  son  of  the  marriage,  was  born  ;  and  in 
November,  1766,  William,  the  second  son  of  the  marriage,  was  born. 

On  the  5th  of  January,  1767,  there  being  then  no  other  children  of  the 
marriage,  the  said  Mary  Blomfield  made  her  will,  signed,  sealed,  and 
published  in  the  presence  of,  and  attested  by,  three  witnesses ;  and  thereby 
gave,  directed,  and  appointed  the  said  copyhold  lands  unto  her  son,  John 
Blomfield,  and  to  his  heirs  and  assigns  for  ever,  from  and  after  the  decease 
of  her  husband  John  Blomfield,  but,  nevertheless,  on  condition  that  the 
said  John  Blomfield  should  pay  to  her  other  son,  William  Blomfield,  200/., 
within  a  year  and  a  day  after  the  decease  of  her  husband,  in  case  her  son 
William  Blomfield  were  then  living  and  twenty-one  years  of  age  ;  but,  if 
he  should  then  be  under  the  age  of  twenty-one,  the  said  200/.  should  be 
paid  him  by  her  son  John  as  soon  as  he  should  come  to  the  age  of  twenty- 
one  years.  But,  in  case  it  should  happen  that  neither  of  her  sons 
*5781  *aforesa*t^  should  be  living  at  the  decease  of  her  husband,  then 
*  and  in  that  case  she  by  that  her  will  gave,  devised,  directed,  and 
appointed  all  the  said  copyhold  lands  to  her  father-in-law,  John  Blomfield 
the  elder,  of  Dedham,  on  certain  trusts  therein  mentioned. 

On  the  16th  of  March,  1767,  the  said  John  Blomfield  and  Mary,  his 
wife,  were  duly  admitted  to  the  said  copyhold  lands,  pursuant  to  the  sur- 
render, to  hold  the  same  to  the  uses  and  in  the  manner  mentioned  in  the 
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said  surrender.  On  the  6th  of  July,  1767,  William  Blom field,  the  second 
son  of  the  marriage,  died.  There  were  afterwards  five  other  children  of 
the  marriage.  In  June,  1782,  Mary  Blomfield  died,  without  having  altered 
her  will.  On  the  20th  of  July,  1820,  John  Blomfield,  the  son  of  Mary, 
the  testatrix,  died ;  and,  on  the  6th  of  September  in  the  same  year,  John 
Blomfield,  the  husband,  died.  The  lessor  of  the  plaintiff  is  the  youngest 
son,  and  customary  heir,  of  John  Blomfield,  the  eldest  son  of  the  mar- 
riage; and,  as  such,  claimed  the  entirety  of  the  said  copyhold  lands,  as 
having  been  effectually  appointed  to  John  Blomfield,  the  son,  in  fee. 

On  behalf  of  the 'defendant,  the  claim  of  the  plaintiff  was  resisted,  on 
the  ground  that,  the  original  surrender  not  containing  any  express  clause 
empowering  Mrs.  Blomfield  to  make  an  appointment  during  coverture, 
the  appointment  was  void  on  that  ground.  But  we  are  of  opinion  that 
this  objection  is  not  valid.  In  Sir  Edward  Sugden's  treatise  on  Powers, 
7th  edit.,  vol.  i.  p.  184,  it  is  said:  "It  has  long  been  firmly  settled,  that 
a  married  woman  may  execute  a  power,  whether  appendant,  in  gross,  or 
simply  collateral and,  although  a  doubt  has  been  expressed,  in  Preston 
on  Abstracts,  vol.  i.,  p.  340,  as  to  the  correctness  of  this  position,  we  are 
of  opinion  that  the  authorities  referred  to  by  Sir  Edward  Sugden  bear  out 
his  statement. 

•But  it  was  further  objected,  on  behalf  of  the  defendants,  that  r#579 
the  appointment  was  void,  being  made  to  persons  to  whom  there  L 
was  no  power  to  appoint.  On  the  part  of  the  plaintiff,  it  was  admitted, 
that,  as  far  as  there  was  an  estate  limited  to  John  Blomfield,  the  father-in- 
law,  the  appointment  was  invalid ;  but  that  an  appointment  might  be  good 
as  to  part,  though  void  as  to  other  part,  as  in  Doe  d.  Nicholson  v.  Wei- 
ford ,  12  Ad.  &  E.  61 :  and  here  it  was  said  that  the  appointment  to  John 
Blomfield,  the  son,  in  fee,  in  the  first  instance,  was  within  the  power,  and 
therefore  valid ;  and  that  it  ought  not  to  be  considered  as  invalidated  by 
the  subsequent  appointment  to  one  not  within  the  limits  of  the  power. 

It  may  be  admitted,  that,  where  that  part  of  the  appointment  which  is 
within  the  power  can  be  separated  from  that  which  is  excessive,  so  as  to 
leave  the  good  part  wholly  unaffected  and  independent  of  that  which  is 
bad,  so  much  as  is  within  the  power  may  be  supported,  though  the  re- 
mainder is  rejected :  but  the  case  appears  to  us  to  be  otherwise  when  the 
extent  and  effect  of  so  much  as  is  within  the  power  is  greater  or  less, 
according  as  the  remainder  is  valid  or  invalid.  In  the  present  case,  it  is 
contended  that  there  is  a  good  appointment  in  fee  to  John,  the  son :  but 
the  validity  of  this  appointment  in  fee  will  depend  on  the  validity  or  in- 
validity of  the  other  branch  of  the  appointment.  If  the  appointment  in 
this  case  had  been  to  the  younger  children  of  the  marriage,  upon  the  con- 
tingency of  the  two  elder  sons  dying  before  their  father,  such  an  appoint- 
ment would  have  been  free  from  objection :  but,  in  that  case,  the  estate 
given  in  the  first  instance  to  John  would  be  subject  to  a  contingency  by 
which  it  would  be  liable  to  be  defeated ;  and  the  estate  or  interest  given 
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•5801  to  J°Dn>  ^e  son>  Dv  tne  actual  appointment,  is  not  less  subject  *to  be 
J  defeated  in  consequence  of  the  gift  over  being  to  a  person  incapable 
to  take,  than  if  he  had  been  capable.  Taking  this  appointment  as  a  whole, 
the  intention  was  not  to  give  John  a  fee,  absolute  at  all  events,  but  only 
in  case  he  or  William,  his  brother,  survived  the  father.  These  consider- 
ations show  that  the  effect  of  the  appointment  to  John,  the  son,  cannot  be 
disconnected  from  the  consideration  of  the  validity  or  invalidity  of  the 
subsequent  appointment  to  the  father-in-law,  but  that  the  one  is  depend- 
ent on  the  other. 

It  may  be  observed,  that,  in  the  present  case,  the  lessor  of  the  plaintiff 
is  not  entitled  to  recover  the  six-sevenths  in  dispute,  unless  John  Blomfield, 
the  son,  took  an  absolute  estate  in  fee  under  the  appointment ;  and  that  it 
is  immaterial  to  the  present  question  whether  the  appointment  was  wholly 
void,  in  consequence  of  its  being  mixed  up  with,  and  dependent  upon, 
that  part  of  the  appointment  which  was  not  within  the  power,  or  whether 
John  Blomfield,  the  son,  took  an  interest  under  the  appointment,  but  one 
which  was  liable  to  be  defeated  on  the  happening  of  the  contingency  of 
both  the  elder  sons  dying  in  the  lifetime  of  the  father.  In  either  way  of 
viewing  it,  the  claim  under  the  appointment  to  John,  the  son,  as  a  present 
existing  interest,  cannot,  we  think,  be  sustained :  and  the  property,  under 
the  events  which  have  happened,  will  go  in  the  same  way  as  if  no  appoint- 
ment had  been  made. 

Our  decision  on  this  point  renders  it  unnecessary  to  say  any  thing  with 
respect  to  the  other  objections  urged  against  the  validity  of  the  appoint- 
ment. Judgment  for  the  defendant.(a) 

(a)  The  case  was  afterwards  turned  into  a  special  verdict,  which  wu  argued,  upon  writ 
of  error,  in  the  Exchequer  Chamber,  in  Trinity  Vacation  last,  and  now  (in  M.  T.  1S47) 
stands  for  judgment. 


♦581]    #GIBBS  and  Another,  Churchwardens  of  the  Parish  of  ST.  STE- 
PHEN, WALBROOK,  v.  FLIGHT  and  Another.   JVbv.  24. 

From  the  year  1648,  (the  earliest  period  of  which  any  records  could  be  found,)  the  parish 
of  St  S.  W.,  in  the  city  of  London,  had  been  governed  by  a  select  vestry,  composed  of  the 
rector  and  churchwardens,  and  those  inhabitants  who  had  served  the  office  of  church- 
warden, or  paid  a  fine  for  not  serving.  Down  to  the  year  1734,  (except  in  two  or  three 
instances,  and  between  1CC7  and  1072,  when  the  affairs  of  the  parish  were  deranged  by 
the  great  fire  of  London,)  the  course  had  been  for  the  select  vestry  annually  to  choose, 
from  among  the  parishioners  at  large,  one  person  to  act  as  junior  churchwarden,  who  at 
the  end  of  the  year  succeeded  to  the  office  of  senior  churchwarden.  From  1734  to  1775, 
no  records  of  the  parish  could  be  found.  And  from  1775  to  1824,  the  same  course  had 
been  pursued  except  only  in  four  instances.  The  number  of  persons  comjKwing  the  vestry 
on  these  occasions  varied,  sometimes  as  many  as  sixteen  being  present,  sometimes  only 
three. 

Upon  a  special  case,  leaving  it  to  the  court  to  draw  such  inferences  from  the  facts  as  a  jury 

would  be  warranted  in  drawing: — 
Held,  that  a  repeated (fc)  re-election  of  the  same  person  to  the  office  of  senior  churchwarden, 

without  any  necessity  for  so  doing,  was  in  violation  of  die  custom,  and,  consequently,  void. 

(b)  Vide  post,  604,  n.  (a). 
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Trover  for  books,  of  which  the  plaintiffs  were  alleged  to  have  been 
possessed,  as  of  their  property,  as  churchwardens  of  the  parish  church  of 
St.  Stephen,  Walbrook. 

The  defendants  pleaded — first,  that  the  plaintiffs  were  not  churchward- 
ens, as  alleged — secondly,  that  the  plaintiffs  were  not  possessed,  as  of  their 
property  as  churchwardens,  of  the  said  goods  and  chattels,  or  any  of  them 
— thirdly,  not  guilty ;  upon  all  which  pleas  issue  was  joined. 

The  cause  came  on  for  trial  before  the  late  Chief  Justice  Tindal,  at  the 
sittings  in  London  after  Michaelmas  term,  1844 ;  when  a  verdict  was  found 
for  the  plaintiffs,  damages  40*.,  subject  to  the  opinion  of  the  court  upon 
the  following  case 

The  parish  of  St.  Stephen,  Walbrook,  has  been  a  parish  from  time  im- 
memorial ;  and  it  contains  *sixty-seven  houses,  a  great  number  of  r*5$2 
which  are  at  present  used  as  counting-houses.  In  1670,  after  the 
great  fire  of  London,  the  adjoining  parishes  of  St.  Stephen,  Walbrook,  and 
St.  Benet  Sherehog,  were  united  by  act  of  parliament,  22  Car.  2,  c.  11, 
for  certain  purposes ;  and  still  are  so ;  having  one  common  church,  but 
separate  churchwardens,  and  separate  overseers  of  the  poor. 

The  oldest  vestry-book  of  the  parish  of  St.  Stephen,  Walbrook,  com- 
mences with  an  entry  of  the  24th  of  April,  1648,  and  terminates  with  an 
entry  of  the  22d  of  February,  1699.  The  second  vestry- book  commences 
with  an  entry  of  the  22d  of  February,  1699,  and  terminates  with  an  entry 
of  the  9th  of  August,  1734.  The  next  vestry-book  in  existence  commences 
with  an  entry  of  the  19th  of  April,  1775,  and  terminates  with  an  entry  of 
the  21st  of  April,  1843. 

These  books  contain  entries  of  the  several  vestry  meetings  of  the  said 
parish.  The  meetings  are  all  entered  in  the  same  general  form  ;  the  names 
of  the  members  stated  to  have  been  present  being  written  under  the  word 
"present,"  and  varying  in  number,  from  time  to  time,  as  hereinafter 
mentioned. 

The  following  is  a  copy  of  one  of  those  entries : 

«  At  a  vestry  held  in  the  vestry-house  above  said,  the  24th  of  March, 
1649,  for  the  choice  of  church  officers  for  the  year  Anno  Domini  1650, 
according  to  ancient  custom,  there  was  put  into  nomination  for  church- 
wardens, Mr.  Edward  Curl,  Mr.  James  Holmes,  Mr.  John  Jekell,  Mr.  Isaac 
Hatton,  and  Thomas  Wood ;  and  by  hands  was  chosen  Mr.  Curl  for  a 
second  year,  and  Mr.  John  Jekell,  who  did  afterwards  accept  of  the  place. 

"Present  at  the  vestry — 

"Mr.  Thomas  Watson,  Minister.       Mr.  Edward  Curl. 

Mr.  Affable  Fairslough.  Mr.  William  Underwood. 

Mr.  Thomas  Hedges.  Mr.  Henry  Randall. 

Mr.  Charles  Lloyd.  Mr.  Andrew  Jackson. 

Mr.  Richard  Quincey.  Mr.  Peter  Hubland. 

Mr.  Richard  Roe.  Mr.  John  Sadler."  r»583 

•These  vestry  meetings  appear  to  have  been  usually  held  several  *• 
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times  in  the  year ;  and  it  does  not  appear  from  the  books,  that  any  such 
meeting  was  held  out  of  the  parish,  except  shortly  after  the  great  fire  of 
London,  when,  between  the  years  1662  and  1672,  the  meetings  were  some- 
times holden  at  an  inn  called  The  Cardinal's  Cap,  in  Moorfields,  out  of 
the  parish. 

The  earliest  entry  of  any  election  of  churchwardens,  contained  in  these 
books,  is  of  the  date  of  the  26th  of  March,  1649. 

During  the  period  covered  by  the  books,  the  churchwardens  appear  to 
have  been  always  elected  by  the  vestry  of  the  parish,  at  the  parish  meetings. 
There  is,  however,  in  the  books,  under  date  the  12th  of  April,  1672,  an 
entry  which  will  be  found  set  out  post,  p.  590. 

The  only  entries  of  vestry  meetings  held  prior  to  the  26th  of  March, 
1649,  or  the  24th  of  April,  are,  of  the  29th  of  April,  11th  of  May,  13th 
of  June,  and  7th  of  November,  1648.  The  qualification  of  the  persons 
entered  as  having  attended  the  last- mentioned  meetings  cannot  be  ascer- 
tained. Omitting  the  names  of  the  persons  who  attended  the  said  meet- 
ings in  1648,  and  who  continued  to  attend  subsequent  meetings,  and  the 
names  of  the  persons  who  attended  the  meeting  of  the  12th  of  April,  1672, 
and  who  continued  to  attend  subsequent  meetings  as  hereinafter  stated, 
(the  circumstances  attending  which  last-mentioned  meetings  are  herein- 
after stated,)  the  vestry-books  show  that  the  vestries  of  the  said  parish, 
throughout  the  periods  covered  by  the  said  books,  up  to  1835,  have,  inde- 
pendently of  the  clergyman  for  the  time  being  of  the  said  parish,  been 
constituted  and  composed  of  persons  who  previously  to  attending  such 
vestries  as  vestrymen,  or  acting  as  members  thereof,  had  been  elected  church- 
•5841  wardms  °f  said  Parisnt  and  cither  accepted  and  *  served 
J    the  said  office  of  churchwarden,  or  been  fined  for  not  doing  so. 

In  all  the  entries  of  vestries  throughout  the  books,  at  which  the  pariah 
business  was  transacted,  the  names  of  at  least  three  vestrymen,  independent 
of  the  clergyman, — who  appears  sometimes  to  have  attended  and  some- 
times not, — are  entered  as  having  been  present.  The  largest  number  of 
persons  that  are  entered  as  being  present  at  any  vestry  held  prior  to  the 
12th  of  April,  1672,  is,  sixteen,  which  number  appears  only  at  a  vestry 
held  on  the  11th  of  May,  1648. 

It  appears  that,  during  the  period  from  1648  to  1672,  there  were  held 
one  hundred  and  two  vestries,  at  which  parish  business  was  transacted. 
Three  of  these,  viz.  one  on  the  9th  of  September,  1652,  one  on  the  30th 
of  April,  1667,  and  the  other  on  the  14th  of  August,  1667,  were  composed 
of  six  vestrymen  only.  Ten  of  the  vestries  were  composed  of  eight  ves- 
trymen only.  The  remainder  of  the  one  hundred  and  two  vestries  were 
composed  of  numbers  exceeding  eight.  Subsequently  to  the  12th  of  April, 
1672,  and  up  to  the  end  of  the  first  book,  (in  1699,)  the  largest  number 
that  are  entered  as  being  present  at  a  vestry  is  fifteen,  which  number  ap- 
pears only  at  two  vestries,  viz.  a  vestry  held  on  the  19th  of  March,  1672-3, 
and  a  vestry  held  on  the  24th  of  May,  1689. 
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During  this  period,  viz.  from  the  12th  of  April,  1672,  to  1699,  it  appears 
that  one  hundred  and  ninety-nine  vestries  were  held,  at  which  parish  busi- 
ness was  transacted.  Two  of  these,  on  the  22d  of  March,  1685,  and 
17th  of  April,  1695,  were  composed  of  six  vestrymen  only,  exclusive  of 
the  clergyman,  who  also  attended.  Twenty-four  of  these  vestries  were 
composed  of  seven  vestrymen  only,  exclusive  of  the  clergyman,  who  also 
attended.  Forty  were  composed  of  eight  vestrymen  only.  The  remain- 
der of  the  one  hundred  and  *ninety-nine  vestries  were  composed  1^535 
of  numbers  exceeding  eight. 

On  the  6th  of  November,  1672,  there  is  an  entry  in  the  vestry  book  as 
follows : — 

"  A  vestry  was  called  on  the  6th  of  November,  at  the  same  place,  but 
not  above  Jive  or  six  of  the  vestry  appearing  at  one  time  together,  thej 
were  not  able  to  despatch  business,  but  dismissed  themselves." 
On  the  17th  of  October,  1676,  there  is  an  entry  as  follows 
"October  17th,  1676.    A  vestry  at  Mr.  Maddison's  coffee-house,  in 
Barge  Yard,  was  then  appointed  ;  but,  not  a  sufficient  number  appearing, 
nothing  could  be  done." 
On  the  6th  of  December,  1676,  there  is  an  entry  as  follows: — 
«  December  6th,  1676.    A  vestry  was  then  appointed  at  the  Fountain 
Tavern  ;  but,  not  a  full  number  appearing,  nothing  could  be  done." 
On  the  23d  of  January,  1676-7,  there  is  an  entry  as  follows:— 
*«23d  of  January,  1676.    A  vestry  was  then  appointed  at  the  Foun- 
tain Tavern,  in  Bucklersbury ;  but,  not  a  full  number  appearing,  not  any 
thing  was  done." 

A  similar  entry  occurs  under  date  3d  of  April,  1676.  On  the  18th  of 
May,  1681,  there  is  an  entry  as  follows:— 

"  At  a  vestry  held,  &c.,  present,  &c,  (six  names  enumerated,)  being  not 
a  full  vestry  they  adjourned." 

From  the  commencement  of  the  second  book,  in  1699,  to  its  termina- 
tion, 1734,  the  largest  number  that  are  entered,  as  being  present  at  any 
vestry  when  the  parish  business  was  transacted,  is  twelve,  which  number 
appears  on  two  occasions ;  and  the  smallest  number  so  present  is  eight. 

Under  date  of  the  21st  of  February,  1722-3,  there  is  an  entry  in  the 
vestry  book  as  follows  :— 

«  A  vestry  was  summoned  ;  but,  only  seven  appearing,  *viz.  Mr.  r.ggg 
E.  Edwards,  fyc,  nothing  was  done ;  but  the  persons  present  con- 
sented the  churchwarden  should  give  Thomas  Seaburn  50*. ;  which  was 
paid  him  in  presence.    There  was  complaint  made  of  the  pavement  afore 
the  church." 

Under  date  of  the  18th  of  April,  1729,  there  is  an  entry  as  fol- 
lows : — 

"Memorandum,  April  18th,  1729.  A  vestry  being  regularly  sum- 
moned for  this  day  at  five  o'clock,  for  the  election  of  a  new  churchwarden, 
the  following  gentlemen,  after  having  waited  about  two  hours  after  the 
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time,  and  no  more  coming,  they  were  obliged  to  separate  without  doing  any 
business,  for  want  of  a  sufficient  number. 

Messrs.  Thomas  Browne. 
Edward  Bayley. 

Philip  Beach,  1  „ 
Charles  Norray.  }  Churchwardens." 

Under  date  of  the  28th  of  August,  1730,  there  is  an  entry  as  follows : — 
«  Wm.  Becher  and  Fr.  Noguire,  churchwardens.    A  yestry  being  sum- 
moned this  28th  of  August,  1730,  the  following  gentlemen  attended,  and, 
having  waited  near  two  hours  alter  the  time  appointed,  were  obliged  to 
separate  for  want  of  a  sufficient  number  to  do  business. 
"  Messrs.  Philip  Beach.  Samuel  Stoiner. 

John  Knapp.  Wm.  Becher.  )  roarripn,  „ 

fidward  Baily.  Fr.  Noguire.  /  Churchwardens. 

Under  date  of  the  24th  of  September,  1730,  the  next  entry  in  the  book, 
there  is  as  follows : — 

« September  24th,  1730.   A  vestry  being  legally  summoned,  the  fol- 
lowing gentlemen  appeared,  when,  for  the  same  reason  as  above,  they  were 
obliged  to  separate. 
"  Messrs.  Philip  Beach.  Wm.  Farmer. 

Edward  Bailey.  Wm.  Becher,  Churchwarden." 

Tho.  Brown. 

•5871      *Under  date  of  1st  February,  1733-4,  there  is  an  entry  as  fol- 
lows:— 

«  Samuel  Whalley,  Robert  Teverell,  churchwardens.  At  a  vestry  sum- 
moned at  the  church,  February  1st,  1733,  present: 

«  The  Reverend  Dr.  Watson. 
«  Messrs.  Samuel  Stoiner.  Peter  Deschamps. 

Jos.  Greathead.  Joseph  Mace. 

Phil.  Beach.  Saml.  Whalley,  Churchwarden. 

«  The  vestry,  not  being  full,  adjourned." 

A  similar  entry  appears  under  date  the  22d  of  March,  1733,  the  two 
churchwardens  and  three  other  vestrymen  being  present. 

From  1648  to  1734,  the  period  comprised  in  the  two  old  vestry  books, 
tliere  is  no  entry  in  the  books  of  any  election  of  a  churchwarden  at  a  ves- 
try where  fewer  than  eight  (including  the  clergyman  of  the  parish)  attended. 

From  1734  to  1775,  no  vestry  books  are  in  existence. 

From  the  commencement  of  the  third  book,  in  1775,  to  its  termination, 
in  1843,  vestries  have  been  held  composed  of  members  varying  from  three 
upwards;  at  which  vestries,  parish  business  (including  the  election  of 
churchwardens)  has  been  transacted :  the  largest  number  entered  during 
this  period,  as  present  at  a  vestry  when  parish  business  was  transacted, 
being  eleven. 

At  most  of  the  meetings  during  the  last-mentioned  period,  at  which 
churchwardens  were  chosen  by  fewer  than  eight,  other  parish  affairs 
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besides  the  election  of  churchwardens  were  taken  into  consideration,  and 
other  business  transacted ;  as,  the  binding  of  apprentices,  ordering  an 
iron  railing  to  be  placed  at  the  church,  giving  orders  for  preparing  indict* 
ments  for  nuisances,  the  payment  of  money,  and  the  like. 

At  the  time  of  the  great  fire  in  London,  that  is  to  say,  in  1666,  two 
persons  of  the  names  of  Wilkinson  and  'Quincey  appear  to  have  r*5gg 
been  serving  the  office  of  churchwardens,  and  appear  to  have  acted 
as  such  for  five  years  consecutively  after  that  calamity,  that  is  to  say,  up 
to  and  until  1672.  Wilkinson  appears  to  have  been  elected  junior  church- 
warden at  Easter,  1664,  and  Quincey  appears  to  have  been  elected  junior 
churchwarden  at  Easter,  1665. 

From  1648  to  1734  one fresh  churchwarden  appears  to  have  been  chosen 
every  year,  from  the  body  of  the  parishioners  at  large,  except  during  the 
interval  before  spoken  of,  between  1666  and  1672.  Such  person  elected 
appears  to  have  served,  first,  the  office  of  junior,  and  the  next  year  to 
have  been  elected  and  served,  the  office  of  senior  churchwarden,  except 
in  four  instances. 

On  the  3d  of  April,  1672,  the  following  faculty,  (extracted  from  the 
registry  of  the  diocese  of  London,)  was  issued  by  the  then  Bishop  of 
London : — 

«  Humfrey,  by  Divine  permission,  Bishop  of  London,  to  the  rector  and 
parishioners  of  St.  Stephen,  Walbrook,  London,  and  of  our  diocese  and 
jurisdiction,  sendeth  greeting  in  our  Lord  God  everlasting :  Whereas,  it  hath 
been  alleged  before  us  and  the  worshipful  Thomas  Exton,  Doctor  of  Laws, 
our  chancellor,  by  the  rector  and  several  of  the  principal  inhabitants  of 
the  parish,  that,  time  out  of  mind,  the  affairs  of  the  said  parish  have  been 
agitated  by  such  inhabitants  who  have  either  executed,  or  paid  a  fine  for 
their  not  discharging,  the  office  of  churchwarden,  when  elected  thereunto,  and 
by  none  other ;  and  that,  since  the  late  dreadful  fire,  Anno  Dom.  1666, 
most  of  the  said  vestrymen  are  settled  in  other  places,  by  reason  whereof 
the  vestry  is  reduced  to  a  number  incompetent  to  transact  the  affairs  of  the 
said  parish;  and  therefore  they  humbly  desire  that  a  certain  number 
(namely,  fourteen)  may  be  added  to  the  remaining  antient  vestrymen,  for 
the  ordering  and  directing  of  such  things  belonging  to  their  church  as  are 
to  be  done  by  #the  parishioners  thereof ;  and  they  have  named  Dr.  r*589 
Henry  Hodges  [and  thirteen  others]  parishioners  and  inhabitants 
of  the  said  parish,  as  such  as  are  most  likely  to  seek  the  good  of  the  said 
parish,  and  well  governing  thereof,  to  have  free  power  and  authority,  with 
the  rector  and  remaining  vestrymen,  to  act  and  intermeddle  with  and 
order  all  such  matters  as  shall  belong  to  the  said  church  and  parish ;  yet  so 
that  it  may  not  excuse  or  privilege  any  of  them  so  added  from  being 
chosen  to  and  executing  the  office  of  churchwarden,  or  submitting  to  the 
usual  fine  paid  formerly  by  such  who  desired  to  be  free  from  the  trouble 
of  the  said  office:  praying  likewise,  that,  as  many  of  the  said  persons  as 
shall  decay,  amove  out  of  the  said  parish,  depart  out  this  life,  or  otherwise 
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become  unfit  for  §uch  society,  that  then  such  persons,  the  most  sufficient  of 
the  said  parish,  as  are  the  fittest  for  that  service  and  trust,  may  succeed 
them,  to  be  chosen  by  the  greater  number  of  the  said  vestry,  or  at  least 
by  eight  of  them,  which  shall  meet  in  the  said  church,  or,  in  defect  there- 
of, in  some  convenient  place,  to  be  appointed  by  the  said  vestrymen  or 
eight  of  them,  upon  publique  warning  given  in  the  said  church  or  place 
for  the  same  meeting, — whereof  the  rector,  or  his  curate  for  him,  in  his 
absence,  and  the  churchwardens  for  the  time  being  or  some  or  one  of  them 
at  the  least, — shall  be  of  that  number:  We,  therefore,  and  our  said  chan- 
cellor, considering  of  their  said  petition,  and  finding  that  it  doth  tend  to  the 
rest,  quiet,  and  good  of  the  said  church  and  parish,  doth  allow  of  the  said 
petition,  and  so  forth  as  we  may  lawfully  and  by  the  laws  ecclesiastical  of  the 
realme,  and  the  laws  temporal  of  the  land,  approve,  ratify,  and  confirm 
the  same,  and  allow  of  their  petition  for  their  vestry  concerning  matters 
belonging  to  their  church ;  with  this  limitation  following,  viz.  that  they 
do  not  at  any  time,  nor  for  any  occasion  whatsoever,  presume  to  call  before 
«tqn-i  them  any  minister  or  *curate  which  shall  be  commorant  in  their 
parish,  before  them,  into  their  vestry,  to  be  questioned  withal ;  but 
shall  leave  them  and  their  cases  wholly  to  the  having,  ordering,  and  cen- 
suring of  the  ecclesiastical  or  temporal  magistrate ;  against  whom,  if  they 
have  any  just  complaint,  they  shall  inform  the  said  magistrate  according 
as  the  nature  and  the  quality  of  the  cause  shall  require ;  and  do  name  and 
appoint  the  aforesaid  persons,  and  every  of  them,  to  be  vestrymen  of  the 
said  parish ;  and  do,  as  far  as  by  law  we  can  or  may,  appoint  them  or  any 
of  them  to  be  added  vestrymen  in  the  said  parish,  and  none  other,  to 
intermeddle  or  order  all  such  matters  and  business  as  shall  appertain  and 
belong  to  the  said  church  and  parish :  and,  as  any  of  them  shall  die,  or 
happen  to  depart  or  remove  out  of  the  said  parish,  to  choose  other  such  per- 
sons of  the  said  parish,  in  his  or  their  room  so  dying  or  removing,  according 
to  an  antient  custom  of  the  said  parish,  and  to  execute  and  perform  all 
other  things  to  vestrymen  belonging,  for  the  good  and  benefit  of  the  said 
parish,  and  for  the  ordering  and  governing  of  such  affairs  as  belong  to  the 
said  parish  and  church,  with  these  limitations  above  specified.  In  witness 
whereof,  we  have  caused  the  seal  of  our  said  chancellor,  which  is  used  in 
this  behalf,  to  be  set  to  these  presents.  Dated,  the  third  day  of  the  month 
of  April,  Anno  Domini  1672,  and  in  the  ninth  year  of  our  translation. 

(Signed)  "John  Shepherd,  Deputy  Registrar." 

The  only  entry  in  the  books  relating  to  this  faculty,  is  an  entry  as  fol- 
lows, dated  the  12th  of  April,  1672 :  and  it  is  admitted  that  the  phrase 
" new  instrument"  used  in  this  entry,  refers  to  the  faculty: — 
"Vestry  Meeting,  1  At  a  vestry  held  at  Mr.  Fletcher's  cofTee-house,  in  Barge 
12th  April,  1672.  j*  Court,  in  Bucklersbury,  of  the  parish  of  St.  Stephen's, 
Walbrook,  there  being  present  [sixteen  persons,  including  the  rector  and 
•rqii  one  °f  the  'churchwardens,]  the  new  instrument  for  a  select  ves- 
try, taken  out  of  the  Prerogative  Court,  (many  of  the  old  vestrymen 
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being  removed  in  other  parishes,)  was  first  read,  and  gave  great  satis- 
faction. 

««  Churchwarden  Quincey  did  then  move  for  electing  to  the  place  another 
churchwarden,  and  to  chuse  auditors  of  his  accounts,  being  desirous  to  be 
eased  of  his  long  trouble  and  charges;  upon  which  request  they  chose  Mr. 
John  Sympson  to  be  churchwarden  in  the  place  of  Mr.  William  Wilkin- 
son, who,  being  removed  into  another  parish  for  some  years  past,  gave  no 
assistance  to  the  business.  Mr.  John  Sympson  was  prevailed  with  to 
accept  the  office. 

"  Ordered,  that  Mr.  John  Pollexfen,  Mr.  Dan.  Vivean,  Mr.  Hen.  Nor- 
ton, and  Mr.  Gervase  Cooper,  be  auditors  of  churchwarden  Quincey's 
accounts,  who  was  desired  to  be  upper  churchwarden  next  year. 

« *  That  the  old  feoffees  should  be  acquainted  that  there  was  intended  a  new 
feoffment,  and  that  they  were  desired  to  surrender  their  trust  to  those  that 
should  be  chosen.  There  was  then  nominated  and  chosen  trustees  for 
parish  concerns,  thirteen  persons. 

"  Mr.  Marriott  pleaded  his  privilege  of  choosing  a  churchwarden  every 
other  year;  and  having  elected  none  since  he  was  rector  of  the  parish, 
did  choose  Adrian  Quincey  upper  churchwarden,  and  prevailed  with  him 
to  hold  it." 

Of  the  persons  mentioned  in  the  entry  as  present  at  the  meeting,  the 
Rev.  Mr.  Robert  Marriott  was  the  rector  of  the  parish,  four  others  had 
been  churchwardens  before  the  grant  or  date  of  the  faculty,  and  the  remain- 
ing eleven  do  not  appear  from  the  books  to  have  been  elected  churchwar- 
dens at  any  time  prior  to  this  meeting.  Of  these  eleven,  nine  were  sub- 
sequently within  the  next  three  years  elected  churchwardens,  and  either 
accepted  and  served  that  office,  or  were  fined  for  non-acceptance ; 
*and  the  two  remaining  never  appeared  at  any  vestry  subsequent  r*592 
to  this  date,  and  do  not  appear,  from  the  books,  ever  to  have  quali- 
fied as  churchwardens. 

From  the  year  1835,  the  overseers  for  the  time  being  of  the  poor  of  the 
parish  who  had  not  been  previously  elected  churchwardens,  have  attended 
the  vestry  meetings,  and  acted  thereat,  when  parish  business  has  been  car- 
ried on,  in  addition  to  the  vestrymen  who  had  been  previously  elected 
churchwardens,  and  who  had  served  that  office,  or  been  fined. 

From  1775,  when,  as  before  stated,  the  books  produced  commence 
again  after  a  gap  from  1734,  the  practice  of  electing  a  churchwarden 
every  year  from  the  ranks  of  the  parishioners  at  large,  appears  to  have 
prevailed  down  to  1824 ;  such  person  so  elected,  serving,  firstly,  the  office 
of  junior,  and  the  next  year  elected  to  and  serving  the  office  of  senior 
churchwarden,  except  in  four  instances.  It  appears  from  the  entries  in 
the  books,  that  the  plaintiff  Gibbs  was  elected  and  served  the  office  of 
junior  churchwarden  at  Easter,  1811,  and  that  of  senior  the  two  following 
years ;  that  he  was  again  elected  to,  and  served,  the  office  of  junior  in 
1824,  and,  during  the  following  years,  viz.  up  to  and  until  his  supposed 
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re-election  in  1844,  was  elected  to,  and  served,  the  office  of  senior  church- 
warden. 

John  Pelly  Atkins  was  elected  junior  churchwarden  in  1825,  by  the 
vestry,  and  was  annually  re-elected  junior  churchwarden  until  and  at  Eas- 
ter, 1840.  At  Easter,  1841,  W.  E.  Eddison  was  elected  junior  church- 
warden by  the  vestry,  and  was  annually  re-elected  junior  churchwarden 
until  and  at  Easter,  1843. 

On  the  12th  of  April,  1844,  at  a  vestry  meeting  duly  convened,  the 
plaintiffs  were  unanimously  elected  churchwardens,  there  being  then  pre- 
sent at  such  meeting,  and  acting  in  and  about  such  election,  the  two  plain- 
•5931  **^s  ^*  ^*  Atkins,  William  Adams,  W.  E.  Eddison,  W.  'Alexander 
and  G.  F.  Blogg.  Of  those  seven,  William  Alexander,  the  plain- 
tiff* Whitaker,  and  G.  F.  Blogg,  were  overseers  of  the  poor  of  the  said 
parish,  but  Iiad  never  before  then  been  elected  to  and  served  the  office  of 
churchwarden,  or  been  fined  for  not  doing  so.  The  plaintiff  Gibbs,  Atkins, 
Adams,  and  Eddison,  had  before  then  been  elected  to  and  served  the  said 
office  of  churchwarden. 

At  the  time  of  the  election,  or  supposed  election,  of  the  plaintiffs,  in 
1844,  there  were  only  seven  persons  in  existence  who  had  either  been  elected 
and  served  the  office  of  churchwarden,  or  been  fined  for  not  doing  so.  The 
Rev.  Dr.  Croly  was  at  this  time  rector  of  the  parish. 

At  the  visitation  of  the  archdeacon  of  the  archdeaconry  of  London,  (the 
said  parish  being  within  his  jurisdiction  and  archdeaconry,)  duly  held,  on 
the  6th  of  May,  1844,  the  plaintiffs  subscribed  the  usual  declaration  of  office. 

It  was  agreed  to  be  admitted  on  the  argument,  for  the  purpose  thereof, 
(but  for  that  purpose  only,)  that,  on  the  11th  of  April,  1844,  the  defend- 
ants were  duly  elected  churchwardens  of  the  said  parish,  by  the  parish- 
ioners at  large,  supposing  the  right  of  election  to  be  in  the  parishioners 
at  large ;  and  that  on  the  6th  of  May  following,  at  the  visitation,  and  at 
the  time  and  place  aforesaid,  they  subscribed  the  usual  declaration  of  office. 

The  plaintiffs  and  defendants  have  long  been  inhabitants  of  the  parish, 
and  resident  householders  there. 

It  was  admitted,  that,  after  the  election,  or  supposed  election,  of  the 
plaintiffs,  in  1844,  and  after  they  had  been  admitted,  and  made  their 
declaration  aforesaid,  and  before  the  commencement  of  the  action,  the 
defendants  had  possession  of,  and  converted  to  their  own  use,  certain  books 
"5941  *n  *ne  declaration  mentioned,  to  which  the  'churchwardens  for 
the  time  being  were  entitled,  and  which  the  plaintiffs  had  pre- 
viously, but  after  their  supposed  election  and  admittance  as  aforesaid, 
demanded,  as  such  churchwardens,  from  the  defendants;  and  that  the 
value  of  these  books  was  40s. 

The  plaintiffs  contend,  that,  upon  the  evidence  adduced  and  hereinbe- 
fore set  forth,  they  were  churchwardens  of  the  parish,  and  entitled  to  main- 
tain this  action. 

The  defendants,  on  the  other  hand,  contend  that  there  exists  no  custom 
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to  sustain  the  election  of  the  plaintiffs  as  churchwardens— first,  because, 
admitting  the  existence  of  a  legal  select  vestry  in  other  respects,  the  same 
was  subject  to  two  essential  conditions  or  qualifications,  viz.  that  there 
must  be  eight  at  least  of  such  vestry  to  form  a  quorum  in  the  election  of 
churchwardens;  and  that  fresh  blood  must  be  infused  into  such  vestry 
every  year,  by  the  election  of  a  fresh  churchwarden,  chosen  from  the  body 
of  the  parishioners  at  large— secondly,  because,  in  1672,  the  number  of 
vestrymen  was  reduced  below  eight,  and  so  the  custom  (if  any)  thereby 
determined — thirdly,  because  the  custom  contended  for  by  the  plaintiffs  was 
uncertain  and  unreasonable,  and  therefore  void  in  law— fourthly,  because, 
on  the  12th  of  April,  1844,  at  the  supposed  election  of  the  plaintiffs,  there 
were  not  present  in  the  meeting  eight  vestrymen,  t.  e.  eight  persons  who 
had  either  been  elected  churchwardens  before  and  served  that  office,  or 
been  fined  for  not  doing  so  ;  the  number  of  persons  so  qualified,  and  then 
present,  being  only /our— fifthly,  because  the  custom  (if  any)  being,  that 
a  new  churchwarden  should  be  chosen  every  year,  the  junior  succeeding 
to  the  senior,  and  the  latter  retiring  every  year,  the  plaintiff  Gibbs,  as 
senior  churchwarden  of  the  year  before,  ought  to  have  retired,  instead  of 
being  re-elected  for  the  year  1844— sixthly,  because  the  Rev.  Dr.  Croly, 
•the  then  rector  of  the  parish,  had  the  right,  in  the  year  1844,  to  , 
elect  one  of  the  churchwardens.  L 

The  question  for  the  opinion  of  the  court  is,  are  the  plaintiffs  entitled 
to  maintain  this  action  ?  The  court  to  be  at  liberty  to  draw  such  infer- 
ences of  fact  as  a  jury  would  be  justified  in  doing. 

If  the  plaintiffs  are  so  entitled,  the  verdict  is  to  stand ;  if  not,  a  non- 
suit is  to  be  entered.  Liberty  is  reserved  to  either  side  to  turn  the  case 
into  a  special  verdict ;  the  court  to  direct  the  conclusions  of  fact  properly 
deducible  from  the  case,  for  the  purpose  of  their  being  stated  in  the  spe- 
cial verdict. 

The  case  was  argued  in  Easter  term  last. 

Sir  T.  Wilde,  Serjt.,  (with  whom  were  Channell,  Serjt.,  and  Cowling,) 
for  the  plaintiffs.  The  facts  set  out  in  the  special  case,  show  that  the 
parish  of  St.  Stephen,  Walbrook,  has  immemorially  been  governed  by  a 
select  vestry ;  no  trace  is  to  be  found  of  the  existence  at  any  time  of  an 
open  vestry.  And  it  appears  that  the  number  of  vestrymen  in  attendance 
has  varied  from  time  to  time  ;  as  many  as  sixteen  being  present  on  some 
occasions,  on  others  only  three.  But  it  nowhere  appears  what  was  the 
smallest  number  of  select  vestrymen  existing  at  any  one  time.  The  qua- 
lification for  a  select  vestryman  seems  always  to  have  been,  the  service  of 
the  office  of  churchwarden,  or  the  being  fined  for  not  serving.  The  faculty 
obtained  in  April,  1672,  professed  to  add  fourteen  to  the  number  of  ves- 
trymen, and  make  eight  a  quorum.  From  1648  to  1734,  the  course  was, 
for  the  select  vestry  to  choose  annually  one  person  to  act  as  junior  church* 
warden,  the  same  person  succeeding  to  the  office  of  senior  churchwarden 
the  next  year.    From  1666  to  1672,  the  custom  appears  to  have  been 


Digitized  by  Google 


595  Gibbs  v.  Flight.  M.  T.  184G. 


interrupted  in  consequence  of  the  fire  of  London.    From  1734  to  1775, 

•6961  ^ere  are  1,0  recor(k  f°und-  And,  'from  1775  to  1824,  the  same 
J  course  seems  to  have  been  pursued,  except  only  in  four  instances. 
Whether  or  not  the  election  of  the  plaintiffs  to  the  office  of  churchwarden, 
as  stated  in  the  case,  is  valid,  depends  upon  whether  there  is  an  imme- 
morial custom  for  this  parish  to  be  governed  by  a  select  vestry,  and  whe- 
ther such  custom  is  an  existing  and  available  custom,  and  has  been  pro- 
perly observed  upon  this  occasion.  At  one  time,  it  was  considered  that  the 
bishop  had  power,  by  faculty,  to  create  or  to  control  the  select  vestry. 
That  has  since  been  corrected.  Such  a  faculty  was  held,  in  Berry  v.  Ban- 
ner, Peake,  N.  P.  C.  156,  and  Golding  v.  Fenn,  7  B.  &  C.  765,  1  M.  &. 
R.  647,  not  to  be  binding  in  law.  Dawson  v.  Fowle,  Hardres,  378,  is  to 
the  same  purpose.  The  acceptance  of  a  new  void  charter  does  not  affect 
the  validity  of  an  old  one.  So,  of  a  lease.  So,  an  instrument  failing  to 
operate  as  a  will,  is  no  revocation  of  a  former  valid  testamentary  paper. 
Regard  being  had  to  the  peculiar  situation  of  the  parish  at  the  time,  it  is 
not  remarkable  that  the  assistance  of  the  bishop  should  be  invoked.  It  is 
contended  on  the  part  of  the  defendants,  that  it  is  an  essential  ingredient 
in  the  custom,  that  the  election  of  churchwardens  should  take  place  at  a 
vestry  meeting  at  which  eight  vestrymen  at  least  should  be  present. 
[Coltman,  J.  There  is  no  instance,  before  the  date  of  the  faculty,  of  a 
vestry  meeting  being  adjourned  for  want  of  the  attendance  of  a  sufficient 
number  of  vestrymen.]  None.  In  Golding  v.  Fenn,  it  is  distinctly  laid 
down,  that  a  custom  that  there  shall  be  a  select  vestry  of  an  indefinite 
number  of  persons,  continued  by  election  of  new  members  made  by  itself, 
and  not  by  the  parishioners,  is  valid  in  law;  and  that  such  custom  is  not 
affected  by  the  want  of  a  minimum.  In  delivering  the  judgment  of  the 
•5971  court  thertS  Lord  *Tenterden  said  :  "  It  was  objected,  that,  if  the 
number  be  not  limited,  the  vestry  may  consist  of  too  many  per- 
sons, even  of  the  whole  parish.  This  point,  however,  was  little  urged, 
and  there  is  obviously  no  weight  in  it;  the  great  complaint  against  select 
vestries  being,  that  they  cousist,  not  of  too  many  persons,  but  of  too  few : 
and,  if  a  maximum  had  been  fixed  by  custom  in  the  very  remote  times  to 
which  custom  must  go  back,  the  number  that  might  have  been  proper  in 
those  times  might,  and  probably  would,  be  too  small  for  the  great  increase 
of  population  that  has  gradually  taken  place.  We  are  also  of  opinion  that 
a  custom  of  this  kind  is  not  void  in  law  for  want  of  a  minimum.  But, 
although  we  are  of  this  opinion,  as  a  matter  of  law,  I  would  by  no  means 
have  it  understood  that  we  think  the  evidence  or  the  verdict  in  the  cause 
establishes  the  fact  that  there  may  not  be  a  minimum  in  this  parish.  It  will 
be  quite  consistent  with  the  verdict,  and  not  inconsistent  with  the  evidence, 
that  the  number  should  never  be  less  than  the  lowest  that  can  be  found 
in  any  of  the  lists ;  and  this,  I  believe,  will  in  no  list  be  found  so  few  as 
twelve.  The  form  of  the  issue  raised  no  question  of  this  kind.  Now, 
although  no  numerical  minimum  be  fixed  by  the  custom,  it  by  no 
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follows  as  a  consequence  that  the  number  may  be  reduced  to  two  or  three, 
as  the  objection  supposes ;  the  law  may  consider  it  as  part  of  such  a  cus- 
tom as  the  present,  that  there  shall  be  a  reasonable  number.  I  am  aware 
that  this  may  lead  to  questions  what  shall  be  a  reasonable  number.  Such 

a  question,  if  raised,  would  be  to  be  decided  with  reference  to  long-esta- 
blished usage,  and  to  the  population  of  the  parish.  That  number  which 
might  not  be  too  small  and  not  unreasonable  three  or  four  centuries  ago, 
in  a  parish  in  which  there  might  not  be  more  than  a  dozen  substantial 
householders,  or  even  fewer,  might  not  be  ^reasonable  on  a  change  r^cjg 
of  circumstances,  when,  by  covering  fields  with  houses,  the  num- 
ber might  be  increased  more  than  a  hundred-fold.  And,  whatever  may 
be  thought  of  the  degree  of  influence  that  the  love  of  power  exercises  on 
human  conduct,  I  believe  the  love  of  ease  does  not  exercise  less  ;  and,  as 
no  instance  is  known  in  practice,  in  which  two  or  three  persons  have  gra- 
tuitously taken  upon  themselves  the  whole  burden  of  administering  such 
of  the  affairs  of  a  populous  parish  as  belong  to  a  vestry,  I  do  not  think 
there  is  any  reason  to  provide  in  theory  against  such  an  occurrence,  by 
requiring  a  definite  minimum  as  essential  to  the  validity  of  a  custom. 
The  question  in  this  case,  as  in  many  others,  turns  upon  the  balance  of 
convenience.  We  think  it  more  convenient  that  a  custom  of  this  nature 
should  leave  the  number  undefined,  capable  of  being  regulated  by  rea- 
son, and  varying  with  the  changes  that  time  produces,  than  that  there 
should  be  any  fixed  point,  from  or  below  which  no  change  of  circum- 
stances should  allow  a  departure."  It  appears  that  the  number  of  ves- 
trymen who  attended  the  vestries  between  the  years  1775  and  1S43,  varied  : 
in  some  instances  eleven  being  present ;  in  others,  as  few  as  three.  Too 
much  effect  must  not  be  given  to  the  adjournments  for  want  of  a  full  ves- 
try: it  was  perfectly  competent  to  the  parties  assembled  to  say  that  they 
would  not  transact  particular  business  without  a  fuller  attendance.  The 
statute  59  G.  3,  c.  12,  commonly  called  Sturges  Bourne's  act,  which  ena- 
bles parishes  to  be  governed  by  select  vestries,  gives  a  maximum  and  a 
minimum— not  exceeding  twenty,  nor  less  than  five,  in  addition  to  the 
minister,  churchwardens,  and  overseers  for  the  time  being.  It  cannot, 
therefore,  be  considered  that  three  or  four  would  be  an  unreasonably  small 
number  for  a  parish  like  this,  which  contains  only  sixty-seven  houses. 
That  *act  did  not  interfere  with  ancient  select  vestries :  The  King  [-41599 
v.  St.  Martin*  s-hi-the-Ficlds,  3  B.  &  Ad.  907.  L 

The  only  essential  qualification  for  a  select  vestryman  is,  that  he  should 
have  served  the  office  of  churchwarden,  or  should  have  been  fined  for  not 
serving  it.  It  nowhere  appears  that  the  custom  requires  that  the  person 
so  elected  churchwarden  should  always  be  a  new  inhabitant.  The  church- 
wardens were  perfectly  competent  to  be  re-elected  from  time  to  time. 

The  third  objection  is  but  a  repetition  in  substance  of  the  first. 

Golding  v.  Fenn  is  an  answer  to  the  fourth  objection.  The  custom  here 
is,  that  the  select  vestry  shall  be  composed  of  those  who  have  served  the 
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office  of  churchwarden,  or  been  fined ;  and  that  the  churchwardens  be 
selected  by  the  vestry  from  amongst  their  own  body,  or  from  the  parish 
at  large,  in  their  discretion.  Golding  v.  Fenn  is  a  distinct  authority  to 
show  that  such  a  custom  may  be  valid. 

The  last  two  objections  in  truth  amount  to  nothing.  By  the  canon,  the 
right  to  appoint  churchwardens  is  in  the  rector  and  the  vestry;  and,  if 
they  disagree,  each  is  to  appoint  one.  In  this  parish,  the  appointment  has 
immemorially  been  made  by  the  select  vestry :  the  rector  has  never  inter- 
fered but  once,  and  that  was  in  1672,  shortly  after  the  faculty  was  obtained. 
It  does  not  appear  upon  what  Mr.  Marriott  founded  his  claim. 

Talfourd,  Serjt.,  (with  whom  was  G.  JWcinson,)  for  the  defendants. 
The  claim  on  the  part  of  the  plaintiffs  is,  not  merely  that  a  select  vestry 
has  existed  in  this  parish  from  time  immemorial,  chosen  from  among  the 
inhabitants  who  have  served  the  office  of  churchwarden,  or  submitted  to 

♦6001  *ne  usua*  fiQe  f°r  n0*  serving ;  but  that  *the  circumstance  of  a 
party  having  served  that  office,  or  having  been  fined,  makes  him 
ipso  facto  a  select  vestryman,  and  that  the  select  vestrymen  so  constituted 
are  at  liberty  to  re-elect  themselves  to  the  office  of  churchwarden  from  time 
to  time  until  they  sink  down  to  a  minimum  of  three — which  happens  to  be 
the  smallest  number  that  has  yet  had  the  conduct  of  the  affairs  of  the 
parish.  It  appears  from  the  case,  that  this  parish  has  immemorially  been 
governed  by  a  select  vestry,  and  that  the  churchwardens  have  formed  part 
of  that  body.  But  it  sufficiently  appears  to  be  an  essential  part  of  that 
custom,  that  the  number  of  the  select  vestry  should  be  kept  up  to  eight, 
or  at  least  that  it  should  be  kept  up  by  the  annual  election  of  one  church- 
warden from  among  the  general  body  of  the  parishioners ;  this  having 
been  the  course  adopted,  with  few  exceptions,  from  the  year'  1648,  when 
the  annals  of  the  parish  commence,  down  to  1824,  when  Gibbs  was  first 
elected.  The  case  is  not  affected  by  the  59  G.  3,  c.  12,  though  that  statute 
may  afford  an  argument  to  show  the  utter  worthlessness  of  the  custom  as 
contended  for  on  behalf  of  the  plaintiffs.  There,  the  defined  minimum 
is  five ;  but  to  these  are  to  be  added  the  rector,  curate,  or  other  minister, 
and  the  churchwardens  and  overseers  for  the  time  being.  The  smallness 
of  the  number  of  select  vestrymen  in  1652,  does  not  now  admit  of  explana- 
tion ;  but,  from  1667  to  1672,  the  diminution  of  number  is  amply  accounted 
for  by  the  circumstances  adverted  to  in  the  faculty.  [Cresswell,  J. 
Your  argument  assumes  the  necessity  for  the  election  of  a  new  and  addi- 
tional one  every  year.]  It  is  enough  for  my  purpose  to  contend  that  a 
party  cannot  be  elected  continuously  for  a  long  series  of  years,  as  has 
been  done  here.  This  differs  essentially  from  the  custom  relied  on  in  The 
•601 1  v'  ^ra*n>  3  B.  &  Ad.  614,  which  did  not  involve  the  principle 

*of  decay  that  renders  this  custom  bad.  Golding  v.  Fenn  is  also 
perfectly  distinguishable :  there,  the  custom  was  for  a  reasonable,  though 
an  indefinite  number.  [Erle,  J.  You  contend  that  the  office  and  cha- 
racter of  select  vestryman  is  incompatible  with  that  of  churchwarden, 
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when  the  number  of  select  vestrymen  is,  by  any  accident,  reduced  to 
three  ?]  It  is  hardly  necessary  to  push  the  argument  to  the  length  of  a 
legal  incapacity.    The  law  upon  this  subject  cannot  be  stated  more  neatly 

and  precisely  than  was  done  by  Tinoal,  C.  J.,  in  delivering  the  judg- 
ment of  the  court  of  error  in  Tyson  v.  Smith,  9  Ad.  &  E.  406,  1  P.  & 
D.  307.(«)  "  It  is,"  says  his  lordship,  "an  acknowledged  principle,  that, 
to  give  validity  to  a  custom, — which  has  been  well  described  to  be  an 
usage  which  obtains  the  force  of  law,  and  is,  in  truth,  the  binding  law, 
within  a  particular  district,  or  at  a  particular  place,  of  the  persons  and 
things  which  it  concerns,^) — it  must  be  certain,  reasonable  in  itself,  com- 
mencing from  time  immemorial,  and  continued  without  interruption."  In 
JYaylur  v.  Scott,  2  Ld.  Haym.  1558,  a  custom  that  a  sum  of  money  shall 
be  paid  at  the  usual  time  after  a  woman's  delivery  when  she  should  be 
churched,  was  held  to  be  void  for  uncertainty,  if  it  does  not  show  what 
that  usual  time  is ;  and  also  unreasonable,  because  it  obliged  the  husband 
to  pay,  if  the  woman  was  not  churched  at  all,  or  if  she  went  out  of  the  parish, 
or  died,  before  the  time  of  churching.  In  Beckwith  v.  Harding,  1  B.  & 
Aid.  508,  a  custom  for  the  churchwardens  of  a  parish  to  set  up  monu- 
ments, &c,  in  a  church,  without  the  consent  either  of  rector  or  ordinary, 
was  held  to  be  bad.  In  Owen  v.  Stainoc,  Skinn.  45,  Sir  T.  Jones,  199, (c) 
a  custom  to  choose  a  supernumerary,  (all  the  places  being  'full,)  r»(3Q2 
who  should  be  admitted  upon  the  death  of  the  next  prebendary, 
was  held  to  be  void  and  foolish,  "for,  there  cannot  be  election  but  to  a 
void  place."  In  Medler  v.  The  Bishop  of  Winchester,  Hob.  225,  Lord 
Ho bart  says  that  "custom  must  not  deprive  the  law  of  nature."  So,  in 
Vin.  Abr.  Customs,  (E,)  pi.  5,  it  is  said  that  "a  custom  against  reason, 
is  void."  And  in  Bac.  Abr.  Customs,  (C,)  it  is  said:  "  Every  custom 
ought  to  appear  to  have  had  a  reasonable  commencement,  and  that  at  first 
it  was  voluntarily  agreed  to,  for  the  better  promoting  of  trade  and  com- 
merce, the  suppression  of  fraud,  the  greater  security  of  men  in  their  estates 
and  possessions,  &,c. ;  and,  in  such  cases,  though  the  custom  be  contrary 
to  the  common  law,  or  against  the  interest  of  a  particular  person,  yet  it 
shall  be  good.  But  every  custom  which  appears  to  have  been  unreasona- 
ble in  itself,  as  being  against  the  good  of  the  commonwealth,  or  injurious 
to  a  multitude,  though  beneficial  to  a  particular  person,  or  to  owe  its  com- 
mencement to  the  arbitrary  will  and  oppression  of  a  powerful  lord,  and 
not  to  the  voluntary  agreement  of  the  parties,  is  void  ;  nor  can  any  con- 
tinuance of  such  a  custom  give  it  a  sanction,  or  make  that  good  which 
was  void  in  its  creation."  In  Fryer  v.  Johnson,  2  Wils.  2S,  a  custom  in 
a  parish,  time  out  of  mind,  <<  that  every  parishioner  has  a  right  to  bury  his 
dead  relations  in  the  churchyard  as  near  to  their  ancestors  as  possible," 
was  held  bad.  A  vast  number  of  authorities  upon  this  subject  will  be 
found  collected  in  the  case  of  Hilton  v.  Lord  Granville,  5  Q.  B.  701.  In 

{a)  And«cu  0  Atl.  &  R  74 -k  1         V.  78-1.  (i)  See  Davis  s  Report*,  31,  32. 

(c)  Hex  v.  Stetihow,  2  Show.  VJV. 
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the  present  case,  the  custom  relied  on  for  the  plaintiffs  is  clearly  repug- 
nant to  justice. 

Sir  T.  WUde,  in  reply.  There  is  nothing  in  the  evidence  stated  in  this 
*6qo-i  case  to  show  that  there  was  any  defined  'minimum.  The  recital 
of  the  custom  in  the  faculty,  tends  to  show  that  there  was  none. 
Nor  is  there  any  thing  to  show  that  the  yearly  election  of  a  new  church- 
warden from  among  the  general  body  of  the  inhabitants,  was  an  essential 
part  of  the  custom.  Cur.  adv.  vult. 

Coltman,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  action  for  trover  for  books  claimed  by  the  plaintiffs  as 
churchwardens :  and  the  question  is,  whether  they  were  churchwardens 
of  the  parish  of  St.  Stephen,  Walbrook,  for  the  year  beginning  on  the  12th 
of  April,  1844  ;  in  other  words,  whether  the  election  of  the  plaintiff  Gibbs 
into  the  office  of  senior  churchwarden  on  that  day,  is  void,  he  having  been 
constantly  elected  into  the  same  office,  from  the  year  1825. 

We  find,  from  the  evidence,  that,  according  to  the  custom  of  this  parish, 
two  churchwardens  are  to  be  chosen  annually  by  the  select  vestry,  and 
that  the  select  vestry  is  composed  of  the  clergyman  for  the  time  being,  and 
of  those  who  have  been  elected  to  the  office  of  churchwarden,  and  have 
either  served  it,  or  been  fined  for  not  doing  so. 

It  is  stated  that  the  records  of  the  parish  begin  in  1648 ;  and  that,  from 
thence  to  1734,  one  fresh  churchwarden  was  chosen  annually  from  the 
parishioners  at  large,  who  served  the  office  of  junior  churchwarden  for 
one  year,  and  who  was  elected  and  served  the  office  of  senior  churchwar- 
den for  the  next  year,  with  an  exception  from  1666  to  1672,  which  is 
immaterial,  as  occasioned  by  the  fire  of  London, — and  with  an  exception 
of  four  other  instances  only  ;  that,  from  1734  to  1775,  there  are  no  records  ; 
and  that,  from  1775  to  1824,  the  same  course  was  pursued,  except  in  four 
instances  only. 

♦P041  'Upon  this  statement,  a  presumption  is  raised  that  the  course 
so  generally  adopted  is  the  course  required  by  the  custom.  And 
this  presumption  is  strengthened  by  considering  that  the  union  of  interest 
between  the  select  vestry  and  the  other  parishioners  would  probably  be 
maintained  by  adhering  to  it,  and  might  be  destroyed  by  departing  from 
it ;  and  that  the  parishioners  would,  in  prudence,  take  precautions  to  secure 
such  union,  before  they  would  consent  to  establish  a  custom  for  a  select 
vestry. 

If  the  succession  to  the  office  of  senior  churchwarden  could  be  legally 
stopped,  by  continuing  the  same  person  in  that  office  for  many  years,  the 
same  rule  would  apply  as  to  the  office  of  junior  churchwarden.  And, 
indeed,  it  appears,  that,  for  fifteen  years,  while  the  plaintiff  Gibbs  held 
the  office  of  senior  churchwarden,  one  person  held  the  office  of  junior 
churchwarden :  and  the  consequence  has  been,  as  would  be  expected,  that 
the  number  of  the  select  vestry  has  been  most  inconveniently  reduced. 

We,  therefore,  take  the  effect  of  the  evidence  to  be,  that  it  was  part  of 
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the  custom  by  which  the  right  of  electing  churchwardens  was  conferred 
upon  the  select  vestry,  that  a  new  person  should  be  elected  every  year  into 
the  office  of  junior  churchwarden,  and  that  the  junior  churchwarden  of  the 
preceding  year  should  succeed  to  the  office  of  senior  churchwarden.  If 
such  be  the  custom,  it  follows  that  a  repeated  (a)  re-election  of  the  same 
person  to  the  same  office  of  senior  churchwarden,  without  any  necessity 
for  so  doing,  is  contrary  to  the  custom ;  and,  consequently,  the  election 
in  question  of  the  plaintiff  Gibbs  was  not  valid,  and  a  nonsuit  ought  to 
be  entered.  Rule  accordingly. (6) 

(a)  The  principle  wouM  appear  to  bo  applicable  in  the  case  of  a  tinglt  re-election. 

(b)  In  the  following  Hilary  term  a  rule  of  court  was  made,  by  consent,  referring  it  to  Mr. 
F.  Robinson  to  frame  a  special  verdict  upon  the  principle  of  the  above  decision. 


•REVELL  v.  WETHERELL,  Clerk.   JVb».  2.  ['605 

It  is  no  ground  of  objection  to  a  defendant's  being  charged  in  execution,  that  the  plaintiff  had 

on  a  formor  occasion  repudiated  the  action. 

The  defendant  being  brought  up  for  the  purpose  of  being  charged  in 
execution  for  the  damages  and  costs  recovered  against  him  in  this  action, 

Lush,  on  his  behalf,  objected,  on  the  ground  that  the  plaintiff  had  on  a 
former  occasion  repudiated  the  judgment  upon  which  this  action  was 
brought.  [Wilde,  C.  J.  Why  did  not  the  defendant  make  a  substantive 
application  to  the  court  to  stay  the  proceedings,  if  there  were  any  ground 
for  it  ?]    He  has  been  a  prisoner  ever  since.(a) 

Wilde,  C.  J.  If  there  be  ground  for  the  objection,  it  should  have  been 
made  the  subject  of  a  special  application  to  the  equitable  jurisdiction  of 
the  court.  Instead  of  adopting  that  obvious  course,  the  defendant  chooses 
to  come  in  a  way  that  does  not  conveniently  admit  of  an  answer.  I  think 
the  defendant  must  be  charged,  but  without  prejudice  to  any  motion  he 
may  be  advised  to  make. 

The  rest  of  the  court  concurring — 

The  prisoner  was  committed  in  execution. 

(a)  It  appears  to  be  now  settled  that  an  application  to  set  aside  proceedings  for  irregularity 
will  not  be  entertained  after  an  unreasonable  lapse  oftime,  even  in  the  case  of  a  prisoner;  see 
Constable  v.  Faihrrzitt,  2  IWl.  P.  C.  591 ;  Warm  v.  Hadthn,  9  Dowl.  P.  C.  900 ;  Dories  v.  Wat- 
kins,  2  Dowl.  N.  S.  930 ;  Birkntll  v.  Wethtrell,  1  Q.  B.  914, 1  G.  &  D.  230 ;  Claridge  v.  Mackenzie, 
5  AL  &  G.  251, 6  Scott,  N.  R  571. 


•DAVIS  v.  EDWARD  TOWNSEND  BARKER.   JVbi>.  24.  [»606 

Sernble,  that  it  is  not  necessary,  upon  a  rule  to  compute,  to  produce  the  bill  or  note  before  the 
master. 

At  all  events,  a  variance  between  the  name  of  the  defendant  on  the  record  and  that  in  the  bill 
or  note,  will  not  justify  the  master  in  declining  to  proceed  on  the  rule. 

This  was  an  action  by  the  payee  against  the  maker  of  a  promissory 
note.    The  defendant  suffered  judgment  by  default.    The  note  being  pro- 
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duced  before  the  master,  upon  a  rule  to  compute,  and  bearing  the  signa- 
ture of  "  E.  Barker"  only,  the  master  declined  to  proceed. 

Gray  now  applied  for  the  direction  of  the  court.  He  submitted  that 
the  production  of  the  note  or  bill  upon  a  rule  to  compute,  was  never  neces- 
sary, except  for  the  purpose  of  seeing  if  any  payments  had  been  endorsed 
on  the  back ;  and  that,  since  the  rules  requiring  payments  to  be  pleaded, 
the  production  of  the  instrument  was  no  longer  essential,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  a  computation  under  a  rule  of  court : 
Lane  v.  Mullins,  2  Q.  B.  254.  [Maule,  J.  Upon  a  writ  of  inquiry,  the 
defendant  might  prove  payments.  But  the  master  does  not  receive  evi- 
dence. The  form  of  the  rule  is,  that  he  do  compute,  not  inquire."]  There 
is  nothing  to  prevent  the  defendant  from  showing  payments  before  the 
master. 

Wilde,  C.  J.  It  does  not  strike  me  that  the  variance  in  the  name  could 
be  of  any  importance,  after  the  defendant  had  suffered  judgment  by  default. 
It  is  not,  I  think,  at  all  necessary  to  produce  the  note  before  the  master 
upon  a  rule  to  compute.  The  only  ground  for  its  production,  that  I  am 
•6071  aware  °£  1S  tna*  which  has  *been  suggested  ;  and,  in  the  case  of 
a  judgment  by  default,  that  reason  fails.  Certainly  the  difficulty 
that  presented  itself  here  was  no  valid  ground  for  not  proceeding  to  com- 
pute. There  need  be  no  rule  drawn  up ;  the  master  will  act  upon  this 
intimation. 

The  rest  of  the  court  concurred. 


DOE  dem.  BURTON  t>.  ROE.    Mv.  25. 

The  court  refused  to  grant  even  a  rule  nisi  for  judgment  ngnin.it  the  casual  ejector,  where  the 
notice  at  the  foot  of  the  declaration  required  the  tenant  to  appear  u  on  the  first  day''  of  die 
term,  instead  of  in  the  term  generally. 

C.  Clark  moved  for  judgment  against  the  casual  ejector.  The  officer 
had  declined  to  draw  up  a  rule,  on  the  ground  that  the  notice  at  the  foot  of 
the  declaration  required  the  tenant  to  appear  «  on  the  first  day  of  Michael- 
mas term,"  instead  of  "  in  Michaelmas  term,"  generally.  It  was  sub- 
mitted, that  the  practice  requiring  the  tenant  to  appear  in  the  term  gene- 
rally was  founded  upon  a  rule  of  court  (a)  which  did  not  warrant  it ;  that 
the  party  could  not  have  been  misled ;  and  that,  at  all  events,  a  rule  nisi 
might  be  granted. 

Wilde,  C.  J.  The  notice  in  question  is  intended  for  the  information 
of  laymen.  The  rule  of  practice  being  well  ascertained,  we  are  not  at 
liberty  to  consider,  upon  equitable  grounds,  how  far  it  may  with  propriety 
be  departed  from.  I  do  not  think  we  ought  to  grant  even  a  rule  nisi. 
♦6081  Maule,  J.  You  may  have  misled  the  party  into  supposing,  that, 
unless  he  appeared  on  the  first  day  of  *the  term,  it  would  be  use- 

(a)  Vide  Adams  on  Ejectment,  4th  eiL  p.  12. 
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less  for  him  to  appear  at  all.    A  man  is  not  to  be  turned  out  of  his  land, 
without  having  a  proper  legal  notice  to  appear  and  defend  his  possession. 
The  rest  of  the  court  concurred.  Rule  refused. 


WATSON  i>.  KING.    JVbt>.  7. 

In  debt  for  use  and  occupation,  one  of  the  plaintiff's  witnesses,  on  cross-examination,  said  that 
he  had  heard,  from  the  plaintiff '$  attorney,  that  there  was  an  agreement  in  writing  —Held, 
that  this  was  no  evidence  of  the  existence  of  an  agreement,  so  as  to  render  its  production 
by  the  plaintiff  necessary. 

Debt  for  use  and  occupation  tried  before  the  under-sheriff  of  Middlesex. 

One  of  the  plaintiff's  witnesses  stating,  upon  cross-examination,  that  he 
had  heard  from  the  plaintiff^s  attorney,  that  the  defendant  had  held  the 
premises  in  question  under  a  written  agreement,  it  was  objected,  for  the 
defendant,  that  the  agreement  ought  to  be  produced  ;  and  Brewer  v.  Pal- 
mer y  3  Esp.  N.  P.  C.  2l3,(a)  was  cited,  where  it  was  held,  that,  where 
premises  have  been  demised  by  an  agreement  in  writing,  but  not  on 
stamped  paper,  the  plaintiff  is  bound  to  put  in  the  writing. 

The  under-sheriff  declined  to  nonsuit  the  plaintiff,  but  gave  the  defend- 
ant leave  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion  that 
the  agreement  was  properly  shown  to  exist. 

Hawkins  now  moved  accordingly,  and  relied  upon  the  case  cited  at  the 
trial. 

Wilde,  C.  J.  I  am  of  opinion  that  there  was  no  evidence  in  this  case 
to  show  that  there  was  an  *agreement  in  writing,  and  therefore  r*609 
that  the  necessity  for  its  production  did  not  arise.  The  attorney 
is  not  the  agent  of  the  client  for  the  purpose  of  making  admissions,  except 
in  the  cause  and  for  the  purpose  of  the  cause.  All  that  appeared  here 
was,— the  defendant  having  been  proved  to  have  held  the  premises  at  a 
certain  rent,— that  one  of  the  plaintiff's  witnesses  heard  the  plaintiff'} 
attorney  say  that  there  was  an  agreement  in  writing.  That  clearly  was  nc 
evidence  at  all  to  affect  the  plaintiff. 

The  rest  of  the  court  concurring —  Hawkins  took  nothing. 

(a)  Recognised  in  Ramtbottom  v.  Tun  bridge,  2  M.  &  S.  434. 


MILLINGTON  v.  CLARIDGE.    JYov.  17. 

An  order  of  nisi  prius,  referring  a  cause  to  arbitration,  may  be  made  a  rule  of  court,  without  any 

express  reservation  of  a  power  so  to  do. 

C.  Jones,  Serjt.,  moved  to  make  an  order  of  nisi  prius,  referring  a  cause 
to  arbitration,  a  rule  of  court.  The  officer  had  refused  to  draw  up  the 
rule,  because  the  order  reserved  no  power  to  the  parties,  in  terms,  to  make 
it  a  rule  of  kcpurt.  He  cited  Harrison  v.  Smithy  1  D.  &  L.  876,  where  the 
want  of  such  a  reservation  was  held  to  be  immaterial. 
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Maule,  J.  The  case  of  a  submission  by  bond  is  regulated  by  statute 
9  &  10  W.  3,  c.  15.  But  this  being  a  proceeding  in  a  cause,  there  can 
be  no  doubt  as  to  the  power  of  the  court  to  make  the  order  a  rule  of  court, 
though  the  parties  have  not  expressly  provided  for  it. 

The  rest  of  the  court  concurring —  Rule  absolute. 


•610]       *WOOLLEY  and  Another  v.  SMITH.    Nov.  24. 

By  a  charter-party  entered  into  between  A.  and  B.,  it  was  provided  that  the  ship,  which  was 
described  to  be  of  the  burden  of  310  tons,  or  thereabouts,  should  proceed  to  Ichnboe,  and 
there  receive  a  full  and  complete  cargo  of  guano,  (which  was  to  be  taken  to  the  ships' 
boats  nt  the  merchant's  risk  and  expense,  the  captain  to  render  all  possible  aid  with  his 
crew  in  ringing  stages,)  not  exceeding  whnt  she  could  reasonably  stow  and  carry,  and 
therewith  proceed  to  a  port  in  the  United  Kingdom ;  and  B.  agreed  to  load  the  vessel,  and 
to  pay  freight  <i/.  10*.  per  ton,  and  5/.  per  day  demurrage.  If  labourers  went  out  in  the 
vessel,  the  owner  to  be  allowed  1».  per  man  per  diem.  Pennlty  for  breach,  1800/.  Should 
the  vessel  arrive  on  or  before  a  given  day,  B.  was  to  pay  50/.  over  and  above  the  spec i tied 
freight. 

An  action  having  been  brought  against  B.  in  April,  1815,  for  not  providing  a  cargo  pursuant 
to  the  chnrter-party,  judgment  by  default  was  signed  on  the  1st  of  July,  and,  on  the  20 tit  of 
November,  the  damages  were  assessed  at  10 14/.  3«.  y</.,  and  final  judgment  was  signed  on 
the  8th  of  December. 

On  the  10th  of  May,  1815,  a  fiat  issued  against  B.,  under  which  he  obtained  his  certificate 

on  the  22d  of  August,  subject  to  a  suspension  of  six  months  from  the  8th  of  July. 
B.  having  Imhui  taken  uj>on  a  ca.  ta.  on  the  3d  of  February,  18-10 : — 

Held,  that  this  was  not  a  debt  or  demand  provable  under  the  fiat;  and,  consequently,  that  B 
was  not  entitled  to  be  discharged  from  custody. 

Assumpsit  on  a  charter-party.  The  declaration,  dated  the  6th  of  May, 
1845,  stated,  that,  by  a  certain  charter-party  made  between  the  plaintiffs, 
therein  described  as  owners  of  the  ship  Robert,  of  the  burden  of  310  tons, 
or  thereabouts,  it  was  agreed  that  the  ship  should,  with  all  convenient 
speed,  proceed  to  Ichaboe,  or  Round  Island,  or  so  near  thereto  as  she  could 
safely  get,  and  there  receive  a  full  and  complete  cargo,  consisting  of 
guano,  which  was  to  be  taken  to  the  ship's  boats  at  the  merchant's  risk 
and  expense,  the  captain  to  render  all  possible  aid  with  his  crew  in  rig- 
ging stages,  not  exceeding  what  she  could  reasonably  load  and  carry,  over 
and  above  her  cabin  tackle,  apparel,  provisions,  and  furniture ;  and,  being 
so  loaded,  should  therewith  proceed  to  a  safe  port  in  the  United  Kingdom, 
calling  at  Cork  or  Falmouth  for  orders,  and  waiting  there  a  return  of  post 
from  Liverpool,  or  so  near  thereto  as  she  could  safely  get,  and  deliver  the 
•fil  1 1  same  agreeably  *to  bills  of  lading,  and  so  end  the  voyage ;  restraint 
of  princes  and  rulers,  the  dangers  of  the  sea  and  navigation,  fire, 
pirates,  and  enemies,  during  the  said  voyage,  always  excepted :  fifty  run- 
ning days  to  be  allowed  the  said  merchant,  if  the  ship  should  not  be 
sooner  despatched,  for  loading  the  ship,  to  commence  from  the  period  of 
the  vessel  being  in  a  proper  loading  berth,  which  was  to  be  calculated 
within  twenty  days  after  arrival  of  the  vessel  at  the  port  of  loading ;  to  be 
discharged  as  soon  as  the  custom  of  the  port  permitted :  and  the  defendant 
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did  thereby  promise  and  agree  to  load  the  said  vessel  with  the  said  cargo 
at  Ichaboe,  or  as  above,  and  also  to  receive  the  same  at  her  port  of  deli- 
very as  therein  stated,  and  also  that  he  should  and  would  pay  freight  as 
follows — il.  10$.  British  sterling  per  ton  of  20  cwt.,  delivered  at  the 
Queen's  beam ;  payment  whereof  was  to  become  due  and  be  made  as 
follows—  one-half  to  be  made  in  cash  on  arrival  at  the  discharging  port, 
and  the  remainder,  on  the  true  delivery  of  the  cargo,  by  good  and  approved 
bills  on  London,  at  three  months'  date ;  and  also  should  and  would  pay 
demurrage  the  sum  of  5/.  British  sterling  per  day,  to  be  paid  day  by  day 
for  each  and  every  day  the  said  vessel  should  be  detained  over  and  above 
the  laying  days  and  times  therein  stated ;  but  the  vessel  was  not  to  be 
required  to  remain  on  demurrage  longer  than  ten  days :  the  master  to  sign 
bills  of  lading,  as  tendered,  without  prejudice  to  the  charter-party :  and 
the  charterer  agreed  to  send  out  materials  for  the  stages  and  preserving  the 
guano,  which  were  to  be  taken  free ;  also  labourers,  if  preferred  to  hiring 
them  on  the  spot ;  but,  in  either  case,  the  expense  was  to  be  borne  by  the 
charterer :  if  labourers  went  out  in  the  vessel,  the  owners  to  be  allowed 
Is.  per  man  per  diem.  And,  for  the  true  performance  of  the  agreement, 
the  plaintiffs  did  thereby  bind  themselves,  their  heirs  and  assigns,  the  said 
vessel,  *her  freight  and  appurtenances,  and  the  defendant  did,  in  r#gj2 
like  manner,  bind  himself,  his  heirs  and  assigns,  and  the  cargo  to  L 
be  taken  on  board  the  said  vessel,  each  unto  the  other,  in  the  penal  sum 
of  1800/.  of  good  and  lawful  money  of  Great  Britain ;  it  being  agreed, 
that,  for  the  payment  of  all  freight,  dead  freight  and  demurrage,  the  plain- 
tiff should  have  an  absolute  charge  and  lien  upon  the  said  cargo  firmly 
by  those  presents :  and,  by  a  certain  memorandum  in  writing  thereunder 
written,  signed  by  the  plaintiffs  and  by  the  defendant  respectively,  it  was 
witnessed  that  the  plaintiffs  and  the  defendant  agreed  to  send  off  the  Robert 
from  Liverpool  to  Ichaboe  direct,  in  ballast,  as  soon  as  ready ;  and  that, 
should  she  arrive,  on  her  return,  either  at  Cork  or  Falmouth,  on  or  before 
the  30th  of  April,  1845,  then,  that  the  defendant  (the  charterer)  should 
pay  the  plaintiffs,  the  owners  as  aforesaid,  the  additional  sum  of  50/.  clear, 
over  and  above  the  freight  specified  in  the  charter-party ;  and  that,  should 
the  vessel  not  arrive  at  the  time  so  specified  as  above,  then  that  agreement, 
as  to  the  payment  of  such  additional  sum,  was  to  be  void :  Mutual  pro- 
mises :  Averment,  that  the  ship  did,  with  all  convenient  speed,  proceed 
to  Ichaboe  from  Liverpool  direct,  in  ballast ;  and,  although  the  said  ship 
arrived  at  Ichaboe  aforesaid  on  the  24th  of  November,  1844,  and,  within 
twenty  days  of  such  arrival  as  aforesaid,  the  said  ship  lay  in  a  proper 
loading-berth,  and  the  plaintiffs  were  ready  and  willing  to  receive  such 
cargo  as  aforesaid,  on  the  same  being  taken  to  the  ship's  boats  at  the 
merchant's  risk  and  expense,  and  the  captain  was  then  ready  and  willing 
to  render  all  possible  aid  with  his  crew  in  rigging  stages,  and  in  other 
necessary  respects,  and  the  plaintiffs  would  also  then  have  received  and 
loaded  such  full  and  complete  cargo  as  aforesaid,  on  the  same  being  taken 
vol.  in.  48  2 1 2 
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to  the  ship's  boats  at  the  merchant's  risk  and  expense,  and  the  captain 
•6131  wou^  lnen  *nave  rendered  all  possible  aid  with  his  crew  in  rig- 
ging stages,  and  in  other  necessary  respects,  according  to  the 
tenor  and  effect  of  the  said  charter-party,  and  the  defendant's  promise  in 
respect  thereof;  and,  although  the  said  ship  then  lay  in  such  proper  load- 
ing-berth  at  Ichaboe  for  a  long  space  of  time,  to  wit,  for  the  said  space 
of  fifty  days  in  the  said  charter-party  mentioned,  of  which  the  defendant 
then  had  notice  ;  yet  the  defendant  did  not,  nor  would,  within  the  num- 
ber of  days  in  the  charter-party  mentioned,  or  at  any  time  afterwards, 
load  the  same  with  such  cargo  of  guano  as  aforesaid,  but  therein  failed 
and  made  default:  by  reason  of  which  several  premises,  the  plaintiffs 
were  unable  to  load  a  homeward  cargo  in  and  on  board  their  said  ship, 
and  had  lost  and  been  deprived  of  the  freight  and  reward,  and  of  great 
gains,  profits,  and  emoluments  which  might  and  would  have  become  due 
and  payable  to  them  under  and  by  virtue  of  the  said  charter-party  and 
memorandum  respectively ;  and  the  plaintiffs,  during  a  long  space  of  time, 
to  wit,  the  space  of  six  months  then  next,  had  wholly  lost  and  been 
deprived  of  the  use  of  the  said  ship. 

There  was  also  a  count  for  the  use  and  hire  of  the  ship,  and  a  count 
upon  an  account  stated. 

On  the  1st  of  July,  1845,  judgment  was  signed  for  want  of  a  plea,  and 
on  the  16th  of  November  the  damages  were  assessed,  upon  a  writ  of 
inquiry,  at  1644/.  3*.  9d. ;  and  final  judgment  was  signed  on  the  8th  of 
December. 

AJiat  in  bankruptcy  issued  against  the  defendant  on  the  16th  of  May, 
1845,  under  which  he  was  duly  declared  a  bankrupt.  On  the  22d  of 
August,  he  obtained  the  allowance  of  his  certificate,  subject  to  a  suspen- 
sion for  six  months  from  the  8th  of  July  then  last. 
*6141  0n  ^e  ^  °^  February,  1846,  the  defendant  was  'arrested, 
under  a  ca.  sa.  issued  by  the  plaintiffs  on  the  above  judgment. 

Byles,  Serjt.,  in  Hilary  term  last,  obtained  a  rule  nisi  to  discharge  the 
defendant  out  of  custody,  on  the  ground  that  the  demand  in  respect  of 
which  he  was  arrested  was  a  debt  provable  under  thejiat. 

Channell,  Serjt.,  in  Trinity  term,  showed  cause.  The  claim  for  which 
this  action  was  brought,  and  the  judgment  recovered,  was  for  unliquidated 
damages,  and  therefore  was  not  a  claim  or  demand  made  provable  by  the 
6  G.  4,  c.  16,  s.  121.  The  amount  of  freight  payable  under  the  charter- 
party  would  depend  upon  a  variety  of  circumstances,  that  could  only  be 
ascertained  by  the  intervention  of  a  jury.  [Maule,  J.  The  freight  is 
not  payable  with  reference  to  the  tonnage  of  the  vessel,  but  only  upon  the 
quantity  of  cargo  brought  home.]  Besides,  something  was  to  be  done  by  the 
plaintiffs.  In  Green  v.  Bieknell,  8  Ad.  &  E.  701,  3  N.  &  P.  634,  in  a 
special  case,  it  was  stated,  that,  by  contract  between  B.  and  G.,  the  latter 
had  agreed  to  sell  to  the  former  all  the  oil  which  should  arrive  by  a  cer- 
tain ship  which  B.  was  to  receive  within  fourteen  days  after  the 
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of  the  cargo,  and  pay  for,  at  the  expiration  of  that  time,  by  bills  or  money, 
at  a  specified  price  per  ton,  with  customary  allowances ;  that  the  ship 
arrived,  and  the  cargo  was  landed,  and  G.  tendered  the  oil  to  B.  at  the 
end  of  the  fourteen  days;  that  the  quantity  of  oil,  after  allowances,  &c, 
was  a  certain  number  of  tons  stated  in  the  case ;  that,  at  the  time  of  the 
tender,  the  market  price  of  oil  was  lower  than  the  contract  price,  by  an 
amount  stated  ;  that  B.,  on  the  tender  being  made,  refused  to  accept ;  and 
that  the  difference  of  prices  was  within  the  knowledge  of  the  *par-  r»6j5 
ties :  it  was  held,  that,  B.  having  become  bankrupt  after  the  refu- 
sal, G.  could  not  prove  for  this  breach  of  contract  under  the  commission  ; 
for,  that,  although  G.'s  claim  would  be  measured  by  the  difference 
between  the  contract  and  market  prices  at  the  time  when  B.  should  have 
fulfilled  his  contract,  yet  the  case  did  not  show  that  the  data  on  which  the 
calculation  must  proceed  were  so  settled  as  to  admit  of  no  dispute,  and 
render  the  intervention  of  a  jury  unnecessary ;  and,  consequently,  that  the 
claim  of  G.  was  not  for  a  debt,  but  for  damages.  Lord  Denman,  in  deli- 
vering the  judgment  of  the  court,  there  said:  "In  many  cases  in  Chan- 
cery, proof  has  been  admitted  of  the  value  of  stock  agreed  to  be  trans- 
ferred at  a  given  day.  Most  of  them  are  cases  of  loans  of  stock ;  but 
there  is  one  instance  of  allowing  the  value  of  a  sura  of  stock  to  be  proved, 
which  was  covenanted  to  be  transferred  by  a  marriage  settlement.(a)  We 
were  strongly  pressed  with  these  authorities,  as  establishing  the  principle 
that  any  right  to  recover  money,  or  money's  worth,  may  be  treated  as  a 
debt,  when  its  amount  may  be  fixed  by  calculation.  But  we  think  that 
those  cases  must  be  regarded  as  exceptions  to  the  rule,  which  is,  generally 
speaking,  that  no  claim  of  this  nature  shall  be  provable  as  a  debt,  for 
which  the  intervention  of  a  jury  is  necessary.  That  it  was  so  here,  is 
undeniable ;  for,  every  one  of  the  data  which  form  the  basis  of  the  calcu- 
lation, may  be  denied  and  disputed,  and  is  the  subject  of  opinion  rather 
than  direct  decision  of  facts.  And,  although  the  case  finds  the  quantity 
of  the  oil,  and  that  it  was  of  merchantable  quality,  and  that  customary 
allowances  were  offered  to  be  made,  and  what  was  the  market  price  of  oil 
of  that  quality  at  the  time  of  refusal,  and  that  such  price  was  in  the  know- 
ledge of  all  the  parties,  yet  it  does  not  find  that  any  settlement  was 
*made,  or  account  agreed  to,  by  the  bankrupts,  nor  any  thing  r*gjg 
which  would  have  precluded  them  from  disputing  every  one  of 
those  facts  before  a  jury:  on  the  contrary,  it  states  that  the  bankrupts 
positively  refused  to  accept  or  pay  for  the  oil,  and  no  reason  is  assigned 
for  their  so  doing.  For  these  reasons,  we  are  of  opinion  that  the  sum 
claimed  is  not  a  debt,  but  damages,  and  cannot  be  proved."  Parker  v. 
Ramsbottom,  3  B.  &  C.  257,  5  D.  &  R.  138,  and  Ex  parte  Mqffatt,  in  re 
Tate,  1  Mont.  D.  &  De  G.  282,  will  probably  be  relied  on  for  the  defend- 
ant. The  former  was  a  case  relating  to  a  transfer  of  stock ;  which,  as 
Lord  Denman  observes,  in  Green  v.  Bic/cnell,  stands  upon  a  totally  differ- 

(«)  Ex  parte  Campbell,  10  Ves.  jun.  244. 
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ent  footing.  Ex  parte  Moffait  is  also  distinguishable.  By  the  custom  of 
the  tea  trade,  when  teas  are  sold  at  a  given  prompt,  or  future  day  of  pay- 
ment, the  buyer  pays  a  deposit  in  part  of  the  purchase-money,  and  the 
vendor  retains  the  teas,  or  the  warrants  representing  them,  until  the  day 
of  prompt,  when,  if  he  fails  to  pay  the  balance  of  the  purchase-money, 
the  vendor  is  at  liberty  to  resell  the  teas,  and  to  charge  the  purchaser 
with  any  deficiency,  together  with  interest  from  the  prompt  day,  warehouse 
rent,  &c. :  it  was  held  by  the  court  of  review,  that,  where  the  vendee 
became  bankrupt  before  the  day  of  prompt,  and  the  assignees  refused  to 
take  the  teas,  or  pay  the  balance  of  the  purchase-money,  the  vendor  might 
resell  them,  and  prove  for  the  amount  of  the  deficiency.  Sir  John  Cross 
said :  <<  There  is  a  great  distinction  between  this  case  and  that  of  Green 
v.  Bicknell ;  in  that  case,  there  was  no  part  of  the  contract  extending  to 
liberty  for  the  vendor  to  resell,  upon  default.  Tfutt  appears  to  me  to  make 
all  the  difference ;  for,  here,  the  power  to  resell  forms  part  of  the  original 
T171  con^ract«  The  usage  of  the  trade  is  a  mere  question  of  fact ;  it  *has 
been  sworn  to  by  two  witnesses,  and  not  denied  ;  we  must,  there- 
fore, take  it  as  if  the  usage  was  engrafted  into  the  contract ;  which  would 
consequently  stand  thus : — a  deposit  of  part  of  the  purchase-money  to  be 
paid,  and  the  remainder  on  a  particular  day ;  but,  if  default  should  be 
made  in  paying  the  residue  on  that  day,  then  the  vendor  to  be  at  liberty 
to  resell,  and  charge  the  purchaser  with  the  difference,  including  interest, 
warehouse  room,  &c.  Now,  all  these  are  ascertainable  sums ;  for, « id  cer- 
ium est,  quod  certum  reddi  potest.9  I  have  no  difficulty,  therefore,  in  say- 
ing that  the  petitioners  had  a  right  to  sell  the  goods,  and  to  make  their 
proof  for  the  difference. "  Ex  parte  Harrison,  in  re  Gales,  3  Mont.  D.  & 
De  G.  350,  is  to  the  same  effect.  There,  the  debt  was  of  an  ascertained 
amount,  though  subject  to  be  reduced  upon  a  certain  contingency.  Here, 
the  fiat  having  issued  before  interlocutory  judgment,  though  after  the  com- 
mencement of  the  action,  the  case  is  not  aided  by  the  fifty-eighth  section 
of  the  6  G.  4,  c.  14. (a)  In  Ex  parte  Poucher,  in  re  Cable,  1  Glyn  & 
J.  385,  it  was  held,  that,  where,  in  an  action  upon  contract,  the  verdict  is 
before  and  the  judgment  after  the  bankruptcy,  the  costs  are  provable ; 
but,  if  the  verdict  as  well  as  the  judgment  be  after  the  bankruptcy,  the 
costs  are  not  provable,  though  it  seems  they  are  barred  by  the  certificate. 

Byles,  Serjt.,  in  support  of  his  rule.    The  demand  in  question  was 
•6181    clearty  provable.    The  forty-seventh  'section  of  the  6  G.  4,  c.  16, 
enacts  that  "  every  person  with  whom  any  bankrupt  shall  .have 
really  and  bond  fide  contracted  any  debt  or  demand  before  the  issuing  the 
commission  against  him,  shall,  notwithstanding  any  prior  act  of  bankruptcy 

(a)  Which  enacts,  that, «  if  any  plaintiff  in  any  action  at  law  or  suit  in  equity,  or  petition 
in  bankruptcy  or  lunacy,  shall  hare  obtained  any  judgment,  decree,  or  order  against  any  per- 
son who  shall  thereafter  become  bankrupt,  for  any  debt  or  demand  in  respect  of  which  such 
plfiintifl"  or  petitioner  shall  prove  under  tho  commission,  such  plaintiff  or  petitioner  shall  also 
be  entitled  to  prove  for  the  costs  which  ho  shall  have  incurred  in  obtaining  the  i 
su  a  cost*  ahull  not  have  been  taxed  at  the  time  of  the  bankruptcy."' 
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committed  by  such  bankrupt,  be  admitted  to  prove  the  same,  and  be  a 
creditor  under  such  commission,  as  if  no  such  act  of  bankruptcy  had  been 
committed,  provided  such  person  had  not,  at  the  time  the  same  was  con- 
tracted, notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

Some  sense  must  be  given  to  the  word  "  demand."  In  Johnson  v.  Spiller, 
1  Dougl.  16S,  n.,  Bclllr,  J.,  says  :  «  It  is  not  to  be  taken  for  granted  that 
a  demand  in  trover  cannot  be  proved  under  a  commission  of  bankruptcy  ; 
where  the  demand  can  be  liquidated,  it  may.  It  is  only  personal  damage, 
as,  for  an  assault,  &.c,  that  cannot  be  proved."  [Cresswell,  J.  That 
doctrine  was  disapproved  of  in  Parker  v.  Norton,  6  T.  R.  699,  where  Lord 
Ken  yon  said  :  "  I  understand  Mr.  J.  Duller,  in  using  the  words  attri- 
buted to  him,  to  have  meant  only  this,  that,  if  a  person  has  his  election 
of  two  remedies,  and  may  either  bring  trover  or  any  other  action,  the  pos- 
sibility of  his  electing  to  bring  trover  shall  not  prevent  his  proving  his  debt 
under  the  commission  of  bankruptcy,  if  he  will  waive  the  tort;  and  I 
assent  to  the  proposition  so  qualified."]  The  necessity  for  the  interven- 
tion of  a  jury  to  ascertain  the  amount,  cannot  be  the  true  test.  In  Utter- 
son  v.  Vernon,  3  T.  R.  539,  Bullkr,  J.,  says:  "The  rule  is  this:  if  the 
creditor  wish  to  prove  a  debt  under  a  commission  of  bankruptcy,  it  is 
necessary  that  lie  should  be  able  to  ascertain  the  amount  of  it  without  the 
intervention  of  a  jury ;  and,  if  it  be  so  certain  that  he  can  swear  to  i7,  he 
is  entitled  to  prove  it  under  the  commission."  And  "though  the  r*Qiy 
decision  in  that  case  was  subsequently  reversed, («)  the  propriety 
of  that  dictum  is  not  brought  in  question.  [Cresswell,  J.  It  would  be 
difficult  to  say  that  the  demand  in  this  case  was  such  that  the  plaintiffs 
could  have  sworn  to  it.]  The  burden  of  the  vessel  being  ascertained, 
there  could  be  no  difficulty  in  computing  the  amount  of  freight.  [Cress- 
well,  J.  It  is  not  a  simple  matter  of  computation.]  In  Ex  parte  Day, 
7  Yes.  jun.  301,  the  obligor  in  a  bond  given  upon  a  loan  of  stock,  to  secure 
a  re-transfer,  and  the  dividends  in  the  mean  time,  becoming  a  bankrupt 
after  the  day  mentioned  in  the  condition,  proof  was  admitted  for  the 
amount  of  the  dividends  due  before  the  bankruptcy,  and  the  value  of  the 
stock  at  the  date  of  the  commission,  by  analogy  to  the  case  of  annuities. 
So,  in  Ex  parte  Campbell,  16  Yes.  jun.  244,  the  value  of  stock  covenanted 
to  be  transferred  by  a  marriage  settlement,  was  allowed  to  be  proved.  If 
the  form  of  action  would  make  any  difference,  debt  might  have  been 
brought  upon  this  charter-party,  though  not  under  seal,  and  though  the 
damages  are  not  liquidated.  The  criterion  suggested  in  Green  v.  Biclcnell 
clearly  cannot  be  sustained  to  its  full  extent.  In  Lane,  v.  Burghart,  1  Q. 
B.  933,  1  Gale  &  D.  311,(6)  the  defendant,  against  whom  a  fiat  of  bank- 
ruptcy issued  on  the  19th  of  April,  1839,  and  who  obtained  his  certificate 
on  the  Cth  of  August,  1839,  gave  the  following  undertaking  to  the  plain- 
tiff on  the  17th  of  November,  1838:— « In  consideration  of  your  dis- 
charging B.  out  of  custody,  (who  had  been  taken  under  a  ca.  sa.  at  the 

(a)  See  4  T.  R.  070.        (6)  And  see  Lam  v.  Eurghart,  3  M.  ix  G.  .VJ7,  {  Scott,  N.  R.  2S7. 
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suit  of  the  plaintiff,)  I  undertake  he  shall  pay  the  debt  due  to  you,  by  four 
instalments,  the  first  to  be  paid  on  the  17th  of  May,  1839."    On  this  B. 

•6201  was  discharge d :  and  was  ne^  tnat  tne  defendant's  'certificate 
was  a  bar  to  the  first  two  instalments,  because  B.  having  been  dis- 
charged from  the  debt,  this  was  an  original  undertaking  on  his  part  to  pay 
by  the  hand  of  B.  In  this  case,  the  certificate  became  operative  only  on 
the  8th  of  January,  1846,  when  the  suspension  ceased.  The  judgment 
was  signed  on  the  1st  of  July,  1845,  and  therefore  it  was  a  debt  provable 
by  virtue  of  the  5  &  6  Vict.  c.  122,  s.  39.  [Maule,  J.  Final  judgment 
was  not  signed  until  after  the  allowance  of  the  certificate.  The  only 
question  is,  whether  the  debt  was  a  provable  debt.]       Cur.  adv.  vult. 

Coltman,  J.,  now  delivered  the  judgment  of  the  court. 

In  this  case,  the  defendant,  who  had  been  arrested  on  a  ca.  sa.y  obtained 
a  rule  to  show  cause  why  he  should  not  be  discharged  out  of  custody,  on 
the  ground  that  he  had  become  bankrupt  and  obtained  his  certificate,  and 
that  the  plaintiffs'  demand  was  provable  under  the  fiat.  It  appeared  by 
the  affidavits,  that,  on  the  13th  of  July,  1844,  a  charter-party  was  entered 
into  by  the  plaintiff  and  defendant,  whereby  it  was  agreed  that  the  ship 
Robert,  of  the  burden  of  310  tons  or  thereabouts,  should  proceed  forth- 
with to  Ichaboe  or  Round  Island,  and  there  take  in  from  the  defendant  a 
full  cargo  of  guano,  or  other  merchandise,  and,  being  therewith  laden, 
should  return  to  Liverpool,  and  discharge  her  cargo,  for  which  the  defend- 
ant agreed  to  pay  freight  at  the  rate  of  4/.  10$.  for  every  ton,  of  20  cwt, 
delivered  :  and  the  defendant  agreed  to  provide  a  full  cargo,  and  put  it  on 
board  at  his  own  expense :  and  the  parties  mutually  bound  themselves,  in 
the  penalty  of  1800/.,  for  the  due  performance  of  the  contract. 

The  ship  sailed  to  Ichaboe,  and  remained  there  the  stipulated  time ;  but 
*fi211  ^e  defendant  did  not  provide  any  *cargo.  An  action  was  com- 
menced by  the  plaintiff  against  the  defendant  before  the  issuing 
of  the  fiat  hereafter  mentioned,  in  which  the  plaintiffs  declared  in  their 
first  count  specially  on  the  charter-party,  and  claimed  damages  for  the 
breach  of  contract  by  the  defendant,  in  not  providing  a  cargo.  A  count 
was  added,  for  the  hire  and  use  of  the  vessel.  Interlocutory  judgment  was 
signed  for  want  of  a  plea ;  and  on  the  16th  of  November,  1845,  a  writ 
of  inquiry  was  executed,  and  the  damages  assessed  at  1644/.  3s.  9d. 
Final  judgment  was  signed  on  the  8th  of  December. 

On  the  16th  of  May,  1845,  a  fiat  issued,  under  which  the  defendant 
was  declared  a  bankrupt ;  and,  on  the  22d  of  August,  his  certificate  of 
conformity  was  allowed,  subject  to  a  suspension  thereof  for  six  months 
from  the  8th  of  July  then  last. 

On  the  3d  of  February,  1846,  on  a  ca.  sa.  issued  by  the  plaintiffs,  the 
defendant  was  arrested. 

The  question  was  argued  in  last  Trinity  term,  when  several  points  were 
urged  in  support  of  the  rule : — First,  that  the  claim  in  the  action  was  a 
debt  the  amount  of  which  was  capable  of  being  ascertained  without  the 
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aid  of  a  jury ;  that,  when  the  ship  returned  without  any  enr^o  put  on 
board  by  the  defendant,  an  action  of  debt  might  have  been  maintained 
against  him  for  the  penalty ;  and,  at  all  events,  that  the  debt  was  provable, 
judgment  having  been  obtained  before  the  allowance  of  the  certificate, 
which  could  not  be  considered  as  allowed  until  the  period  for  which  it 
was  suspended  had  expired — for  which  the  5  &  6  Vict.  c.  122,  s.  39,  was 
referred  to. 

The  case  stood  over  for  consideration ;  and  my  brothers  Maule  and 
Cresswell  and  I,  before  whom  it  was  argued,  are  now  of  opinion  that 
the  rule  must  be  discharged.  And,  first,  as  to  the  argument  founded  on 
the  clause  in  the  charter-party  whereby  each  was  bound  for  the  due  per- 
formance of  it  in  the  penal  sum  of  1800/. ;  *it  is  clear  that  the  \*Q22 
plaintiffs  could  not  on  that  account  have  proved  either  the  sum 
of  1800/.  or  any  other  sum  as  a  debt  due  to  them,  the  penalty  not  being 
introduced  as  a  measure  of  damages,  or  liquidated  sum,  to  be  paid  in  the 
event  of  a  breach  of  the  charter-party :  Goddard  v.  Vanderhuydeny  3  Wils. 
270.  Nor  can  the  defendant  derive  any  benefit  from  the  argument  founded 
on  the  suspension  of  the  certificate  until  after  final  judgment  was  signed ; 
for,  either  the  sum  recovered  was  a  debt  which  existed  before  the  action 
was  commenced,  and  before  the  bankruptcy,  or  it  was  a  sum  awarded  for 
damages  which  were  before  unliquidated ;  in  which  case,  the  assessment 
not  having  been  made  until  long  after  the  fiat  issued,  the  amount  of  da- 
mages cannot  be  proved. 

The  real  question,  therefore,  is,  whether  the  sum  recovered  in  the  action 
can  be  considered  as  a  debt  existing  before  the  commencement  of  the 
action.  The  cases  of  Johnson  v.  Spiller,  1  Dougl.  167,  and  Parker  v. 
Norton,  6  T.  R.  695,  which  were  cited  in  support  of  the  rule,  were  very 
different  from  the  present.  The  first  was  an  action  for  money  had  and 
received  ;  and  Lord  Mansfield  decided  that  the  .claim  might  have  been 
proved,  because  the  defendant  might  have  been  sued  for  money  had  and 
received  before  his  bankruptcy.  Parker  v.  Norton  was  an  action  of  trover ; 
and  the  court  held  that  it  was  not  barred  by  the  bankruptcy  and  certificate 
of  the  defendant,  although  the  conversion  was  before  the  bankruptcy,  and 
the  plaintiff  might,  had  he  so  elected,  have  waived  the  tort,  and  proved 
his  claim  under  the  commission  as  a  debt.  And  the  effect  of  the  dictum 
of  Buller,  J.,  in  Johnson  v.  SpUlert  that  a  party  may  prove  a  demand  in 
trover,  where  the  amount  can  be  liquidated,  was  explained  to  mean,  not 
that  the  party  must  prove,  but  that,  "where  he  has  a  right  to  sue  r»fioi 
in  trover,  or,  waiving  the  tort,  to  sue  in  assumpsit  for  a  liquidated 
demand,  he  may  prove  it.  The  cases  relating  to  contracts  to  replace  stock 
appear  to  rest  on  the  same  principle  as  Johnson  v.  Spiller,  viz.  that,  where 
the  day  for  replacing  it  has  passed  before  the  bankruptcy,  so  much  of  the 
money  produced  by  the  original  sale  as  would  have  been  necessary  to 
replace  it  on  the  day  appointed,  may  be  considered  as  money  had  and 
received  to  the  use  of  the  party  lending  the  stock,  and  it  is  therefore  a 
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debt,  ascertained  at  the  time  of  the  bankruptcy:  on  the  other  hand,  where 
a  contract  has  been  broken,  and  the  demand  thereupon  arising  is  not  a 
debt,  but  damages,  the  amount  of  which  may  depend  on  various  circum- 
stances, and  which  it  is  necessary  that  a  jury  should  estimate,  unless  they 
are  ascertained  before  the  issuing  of  a  fiat,  they  cannot  be  proved.  That 
point  was  very  fully  discussed  and  considered  in  the  recent  case  of  Green 
v.  Bicknell,  8  Ad.  &  E.  701,  3  N.  &  P.  634.  That  was  a  contract  by  the 
plaintiffs  to  sell  to  the  defendant  all  the  oil  that  should  arrive  by  a  certain 
vessel,  at  a  certain  price,  and  by  the  defendant  to  accept  and  pay  for  it. 
The  ship  arrived,  and  the  oil  was  tendered  before  the  defendant  became 
bankrupt ;  but  he  did  not  accept  or  pay  for  it :  and  the  court  held  that  the 
demand  of  the  plaintiffs  in  respect  of  that  breach  of  contract,  was  not 
provable  under  the  fiat,  although  that  demand  was  to  be  ascertained  by 
the  application  of  a  well-established  principle.  So,  here,  the  vessel  went 
to  Ichaboe  in  pursuance  of  the  charter,  and  the  defendant  failed  to  provide 
a  cargo  according  to  his  contract.  That  failure  was  before  his  bankruptcy ; 
and  he  thereupon  became  liable  to  pay  such  damages  as  resulted  to  the 
plaintiff  from  that  breach.  But  the  amount  was  unliquidated. 
•6241  ^  indeed,  the  contract  had  been,  to  pay  a  certain  'gross  sum 
for  the  voyage,  or  a  sum  regulated  by  the  tonnage  of  the  vessel, 
as  soon  as  the  voyage  was  completed,  that  sum  would  have  been  a  debt. 
Such,  however,  was  not  the  bargain.  The  defendant  contracted  to  pay  a 
certain  sum  for  each  ton  of  guano  delivered,  and  to  enable  the  plaintiff  to 
earn  freight  for  as  many  tons  as  the  ship  could  carry.  The  demand  in 
respect  of  freight  for  any  cargo  actually  brought  home  would  be  a  debt ; 
but  the  demand  in  respect  of  the  defendant's  breach  of  his  contract  to 
enable  the  plaintiffs  to  earn  freight,  is  for  damages  only ;  and  any  sum 
actually  earned  by  the  plaintiffs  by  bringing  home  a  cargo  for  other  per- 
sons, or  employing  a  ship  in  any  other  way,  would  have  to  be  taken  into 
account  in  estimating  those  damages. 

It  appears  to  us,  therefore,  that  that  was,  properly  speaking,  a  demand 
for  unliquidated  damages,  which  could  not  be  proved  under  the  fiat;  and, 
consequently,  that  the  defendant  is  not  protected  by  his  certificate,  or  en- 
titled to  be  discharged  out  of  custody. 

This  is  to  be  considered  as  the  judgment  of  my  brothers  Maule  and 
Cresswell  and  myself;  the  late  lord  chief  justice  not  having  intimated 
any  opinion.  Rule  discharged. 


♦625]   *PANNELL  t>.  Sir  JOHN  BARKER  MILL,  Bart.,  and  HENRY 

POWELL.   JVop.  19. 

In  trespass  for  breaking  and  entering  the  closes  of  A.,  (the  plaintiff,)  it  was  pleaded  that 
(the  defendant,)  being  seised  in  fee  of  the  closes,  and  of  the  manor  of  M-,  whereof  the 
closes  were  parcel,  demised  the  closes  to  C.  for  ninety-nine  years;  and  that,  afterwards,  by 
indenture  made  between  B.  of  die  one  part,  and  C.  of  the  other  part,  C  granted  to  the 
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defendant  the  sole  and  exclusive  right  to  pursue,  kill,  and  take  all  birds  of  warren  at  any 
time  during  the  term  in  and  upon  die  close*,  together  with  free  liberty  to  enter  the  closes, 
and  therein  to  pursue,  kill,  and  take  the  birds  of  warren  in  and  upon  die  same,  at  any  time, 
at  his  free  will  and  pleasure;  and  so  justilied  entering  upou  the  closes  for  the  purpose  of 
pursuing  therein  birds  of  warren.  A.  craved  oyer  of  the  indenture,  and  demurred  to  the 
plea.  The  indenture  appeared  to  be  a  demise  of  the  elopes  by  B.  to  C,  4i  except,  and  al- 
ways reserved  out  of  that  demise  unto  B.,  &c.,  all  timber  trees,  &c  and  also  except  and 
reserved  all  royalties  whatsoever  to  die  premises  belonging  or  in  any  wise  appertaining  :r' — 
Scmble,  thnt  this  clause  created  an  exception  or  reservation,  and  was  not  properly  pleadable 
as  a  grant. 

But.  held,  dint,  at  all  events,  it  did  not  amount  to  a  grant  by  C.  of  a  liberty  toB.  to  enter  upon 
the  closes  for  the  purpose  of  pursuing,  killing,  and  taking  birds  of  warren. 

» 

Trespass,  for  breaking  and  entering  two  closes  of  the  plaintiff,  situate 
in  the  parish  of  Milbrook,  in  the  county  of  Southampton,  respectively 
called  the  Orchard  and  Hill  Pasture,  and  treading  down,  &c,  the  straw- 
berries, &c,  there  then  growing,  &c. 

Third  plea— as  to  all  the  trespasses  in  the  declaration  mentioned,  ex- 
cept as  to  subverting  and  spoiling  the  earth  and  soil  of  the  said  several 
closes— that,  long  before  the  several  times  when,  &c.,  or  any  of  them,  Sir 
Charles  Mill,  Bart.,  was  seised,  in  his  demesne  as  of  fee,  of  and  in, 
amongst  other  things,  the  said  closes  in  which,  &c,  and  also  of  the  lord- 
ship and  manor  of  Milbrook,  of  the  demesne  lands  of  which  manor  the 
said  several  closes  in  which,  &c.  then  were,  and  still  are,  part ;  that,  being 
so  seised,  he  afterwards,  to  wit,  on  the  4th  of  June,  1829,  duly  made  and 
published  his  last  will  and  testament  in  writing,  &c.,  and  thereby,  amongst 
other  things,  gave  and  devised  the  said  several  closes  in  which,  &c,  with 
the  appurtenances,  and  also  the  said  •lordship  and  manor  of  Mil-  r»g26 
brook,  with  the  appurtenances,  to  the  defendant  Sir  J.  B.  Mill,  for 
the  term  of  his  natural  life ;  and  also  by  his  said  will  gave  to  the  said  Sir 
J.  B.  Mill  power  and  authority  to  grant  leases  of  the  said  several  closes  in 
which,  &c. :  that  the  said  Sir  Charles  Mill  afterwards,  and  before  the  said 
several  times  when,  &c.,  or  any  of  them,  to  wit,  on  the  26th  of  February, 
1835,  died  so  seised  of  and  in  the  said  several  closes  in  which,  &c,  with 
the  appurtenances,  as  aforesaid,  and  of  the  said  lordship  and  manor  of 
Milbrook,  with  the  appurtenances,  without  altering  his  said  will  as  to  the 
said  devise  of  the  said  several  closes  in  which,  &c,  to  the  defendant  Sir 
J.  B.  Mill ;  whereupon  and  whereby  the  said  Sir  J.  B.  Mill  then  became 
and  was  and  continued  seised  in  his  demesne  as  of  freehold  for  the  term 
of  his  natural  life,  of  and  in  the  said  several  closes  in  which,  &c,  with 
the  appurtenances,  and  of  and  in  the  said  lordship  and  manor  of  Milbrook, 
with  the  appurtenances :  that  thereupon  afterwards,  and  before  the  said 
several  times  when,  &c.,  or  any  of  them,  to  wit,  on  the  28th  of  July,  1846, 
he  the  said  Sir  J.  B.  Mill,  being  seised  in  his  demesne  as  of  freehold  for 
the  term  of  his  natural  life  of  and  in  the  said  several  closes  in  which,  &c., 
with  the  appurtenances,  and  of  and  in  the  said  lordship  and  manor  of 
Milbrook,  with  the  appurtenances,  did,  under  and  by  virtue  of  the  estate 
and  interest  of  him  the  said  Sir  J.  B.  Mill  in  the  said  several  closes  in 
which,  &c.,  with  the  appurtenances,  and  also  under  and  by  virtue  of  the 
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power  and  authority  given  to  him  by  the  said  will  of  the  said  Sir  C.  Mill 
in  that  behalf,  grant  and  demise  unto  Charles  Bridger,  his  executors,  &c, 
amongst  other  things,  the  said  several  closes  in  the  declaration  mentioned, 
to  have  and  to  hold  the  same  unto  him  the  said  Charles  Bridger,  his  exe- 
cutors, &c.,  from  thenceforth  for  and  during  the  term  of  ninety-nine  years, 
•6271  ^  Capron  Bridger,  Osmer  Bridger,  *and  Arthur  Bridger,  or  any 
or  either  of  them,  should  so  long  live:  that  afterwards,  to  wit,  on 
the  said  28th  of  July,  1845,  the  said  Charles  Bridger  entered  and  took 
possession  of  the  said  several  closes  in  which,  &c,  as  tenant  to  the  said 
Sir  J.  B.Mill,  under  and  by  virtue  of  the  last-mentioned  grant  and  demise; 
that  afterwards,  to  wit,  on,  &c.  last  aforesaid,  by  a  certain  indenture  then 
made  by  and  between  the  said  Sir  J.  B.  Mill  of  the  one  part,  and  the  said 
Charles  Bridger  of  the  other  part — profert — the  said  Charles  Bridger  did, 
amongst  other  things,  grant  unto  the  said  Sir  J.  B.  Mill  and  other  the 
person  or  persons  for  the  time  being  entitled  in  reversion  or  remainder 
immediately  expectant  upon  the  determination  of  the  term  so  granted  by 
the  said  Sir  J.  B.  Mill  as  above  in  this  plea  mentioned,  the  sole  and  exclu- 
sive right  to  pursue,  kill,  and  take  all  birds  of  warren  at  any  time  during 
the  said  term  being  in  and  upon  the  said  several  closes,  or  any  of  them, 
together  with  free  liberty  for  himself,  themselves,  and  his  and  their  ser- 
vants, to  enter  into  and  upon  the  said  several  closes  in  which,  &c,  or  any 
part  thereof,  and  therein  to  pursue,  kill,  and  take  the  birds  of  warren  in 
and  upon  the  same,  at  any  time,  at  his  and  their  free  will  and  pleasure: 
that  afterwards  and  during  the  continuance  of  the  said  demise  from  the 
said  Sir  J.  B.  Mill,  to  the  said  Charles  Bridger,  and  of  the  term  aforesaid, 
and  whilst  the  said  Capron  Bridger,  Osmer  Bridger,  and  Arthur  Bridger 
were,  and  each  of  them  was,  in  full  life,  and  at  the  said  several  times 
when,  &c.,  the  said  several  times  being,  and  each  of  them  being,  at  pro- 
per seasons  of  the  year  in  that  behalf,  he  the  said  Sir  J.  B.  Mill,  under 
and  by  virtue  of  the  said  grant,  and  in  exercise  of  the  said  several  rights 
so  conferred  thereby  as  aforesaid,  and  the  said  Henry  Powell,  as  his  ser- 
vant, and  by  his  command,  did  enter  into  and  upon  the  said  several  closes 
•6281  *n  declaration  mentioned,  for  the  purpose  of  'pursuing  and 
killing  and  taking  thereon,  and  did  pursue,  kill,  and  take  therein, 
divers,  to  wit,  ten  birds  of  warren,  to  wit,  partridges,  and  in  so  doing  did 
unavoidably  a  little  tread  down,  crush,  and  injure  the  produce,  grass, 
and  herbage  of  the  plaintiff  then  there  growing  and  being,  doing  no  un- 
necessary damage  to  the  same,  as  they  lawfully  might  for  the  cause  afore- 
said ;  which  were  the  several  trespasses  in  the  introductory  part  of  the  plea 
mentioned — verification,  and  prayer  of  judgment,  if,  &c. 

The  plaintiff  craved  oyer  of  the  indenture  in  the  third  plea  mentioned, 
and  demurred  generally— the  point  intended  to  be  relied  on  in  support  of 
the  demurrer,  being,  that  the  deed,  as  set  out  on  oyer,  does  not  show  the 
grant  alleged  in  the  plea. 

The  indenture  in  question  was  an  indenture  of  lease,  whereby  the 
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defendant  Sir  J.  B.  Mill  granted,  demised,  limited,  and  appointed  unto 
Charles  Bridger,  his  executors,  administrators,  and  assigns,  certain  pre- 
mises therein  described,  and  alleged  to  be  situate  in  the  manor  and  parish 
of  Milbrook,  in  the  county  of  Southampton,  "  together  with  all  ways,  paths, 
passages,  waters,  watercourses,  easements,  emoluments,  profits,  advantages, 
and  appurtenances  whatsoever  to  the  said  demised  premises  belonging  or 
appertaining  (except  and  always  reserved  out  of  this  demise,  unto  the  said 
Sir  J.  B.  Mill,  and  other  the  person  or  persons  foj  the  time  being  entitled 
to  the  said  premises  hereby  demised,  in  reversion  or  remainder  imme- 
diately expectant  upon  the  determination  of  the  terra  hereby  granted,  all 
timber  trees  and  trees  likely  to  become  or  fit  for  timber,  with  the  tops  and 
boughs  thereof,  and  the  bodies  of  all  pollards  now  or  hereafter  standing, 
growing,  or  being  upon  the  said  demised  premises,  or  any  part  thereof, 
with  full  and  free  liberty  for  the  persons  or  person  who  under  the  limita- 
tions of  the  aforesaid  will,  may,  for  the  time  being,  be  entitled  in  that 
behalf,  and  all  others  by  *them  or  him  duly  authorized,  but  not  r»g29 
further  or  otherwise,  at  all  times  to  fell,  cut,  take,  and  carry  away 
the  same  at  his  or  their  will  and  pleasure  ;  and  also  except  and  reserved  all 
royalties  whatsoever  to  the  said  premises  belonging,  or  in  any  wise  apper~ 
taining);"  habendum,  for  ninety-nine  years,  if  Capron  Bridger,  Osmer 
Bridger,  and  Arthur  Bridger,  children  of  the  said  Charles  Bridger,  or  any 
or  either  of  them,  should  so  long  live,  &c.  The  indenture  also  contained 
the  following  amongst  other  covenants : — "  And  also  that  it  shall  and  may 
be  lawful  to  and  for  the  said  Sir  J.  B.  Mill,  and  his  assigns,  and  other  the 
person  or  persons  for  the  time  being  entitled  as  aforesaid,  from  time  to 
time  during  the  continuance  of  this  demise,  to  commence  and  prosecute 
any  action  or  actions,  or  lay  information,  in  the  name  or  names  of  him  the 
said  Charles  Bridger,  his  executors,  administrators,  and  assigns,  or  his  or 
their  tenants,  being  occupiers  of  the  said  demised  premises,  or  any  part 
thereof,  against  all  and  every  person  or  persons  who  shall  trespass  on  any 
of  the  lands  hereby  demised,  for  the  purpose  or  by  means  of  hunting, 
coursing,  shooting,  or  sporting  thereon,  he  the  said  Sir  J.  B.  Mill,  his  heirs 
and  assigns,  or  other  the  person  or  persons  for  the  time  being  entitled  as 
aforesaid,  bearing  and  paying  all  the  costs  and  expenses  attending  every 
such  action,  prosecution,  or  information,  and  indemnifying  the  said  Charles 
Bridger,  his  executors,  administrators,  and  assigns,  or  his  or  their  tenants 
as  aforesaid,  and  every  of  them,  therefrom. 
Joinder  in  demurrer. 

Channell,  Serjt.,  (with  whom  was  Barstow,)  in  support  of  the  demurrer. 
The  words  of  exception  in  the  lease  to  Bridger  do  not  confer  the  license 
or  authority  claimed  by  the  plea,  which,  to  be  an  answer  to  the  action, 
must  show,  not  only  an  exclusive  right  to  the  game,  but  also  *a  r*(j3Q 
right  to  enter  upon  the  plaintiff's  land  for  the  purpose  of  pursuing 
and  killing  it.  The  words  are,  "  except  and  reserved  alt  royalties  what- 
soever to  the  said  premises  belonging,  or  in  any  wise  appertaining." 
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Assuming  "royalties"  to  be  tantamount  to  "free  warren,"  it  would  be 
free  warren  appendant  or  appurtenant ;  and  there  is  no  allegation  in  the 
plea  that  there  was  any  free  warren  appendant  or  appurtenant.  In  Bowls- 
ton  v.  Hardy,  Cro.  Eliz.  547,  the  crown  granted  a  manor  to  Sir  William 
Peto ;  and  granted  to  him  to  have  warren  in  the  same  manor ;  and  the 
court  held  this  to  be  a  warren  in  gross,  which  would  not  pass  by  a  grant  of 
the  manor,  and  all  warrens  thereto  appertaining,  or  accepted  and  reputed 
as  part  of  that  manor.  That  case  is  followed  by  Morris  v.  Dimes,  1  Ad. 
&  £.  654,  where,  in  trespass,  the  defendant  pleaded  a  grant  by  the  king, 
of  free  warren  in  land  of  which  he  was  seised  in  fee,  to  P.,  and  deduced 
title  from  P.  to  F.,  and  pleaded  a  conveyance  by  F.  of  the  said  free  war- 
ren to  the  defendant :  and  it  was  held  that  this  was  a  grant  of  free  warren 
in  gross,  and  that  the  plea  was  not  sustained  by  proof  of  a  conveyance 
by  F.  of  a  manor,  of  which  the  land  in  question  was  copyhold,  with  all 
and  singular  fisheries  and  right  of  fishing,  fowling,  hawking,  hunting,  and 
shooting,  and  all  profits,  royalties,  &c,  and  all  other  rights,  liberties,  fran- 
chises, jurisdictions,  privileges,  commodities,  advantages,  hereditaments, 
and  appurtenances  whatsoever  to  the  said  manor  belonging,  or  in  any  wise 
appertaining  thereto,  or  at  any  time  occupied  or  enjoyed  therewith,  or 
reputed  part,  parcel,  or  member  thereof,  or  granted  by  the  king  to  P.  as 
appurtenant  to  the  manor ; — and  this,  though  it  was  shown  that  the  king, 
at  the  time  of  the  grant  to  P.,  was  lord  of  the  manor,  and  held  certain 
demesne  lands  in  fee,  and  granted  the  free  warren  in  both  the  demesne 

•6311  ant^  ^e  ot^er  'ant's  °^  ^e  manor-  'Assuming,  therefore,  that  this 
exception  amounts  to  a  grant  of  free  warren,  it  is  a  grant  of  free 
warren  in  gross  ;  which  will  not  sustain  the  plea.  The  case  of  Pickering 
v.  JYoyes,  4  B.  &  C.  639,  7  D.  &  R.  49,  however,  is  an  authority  to  show 
that  the  words  of  reservation  here  do  not  amount  to  a  grant  of  free 
warren. 

Sir  T.  WUde,  Serjt.,  (with  whom  were  Manning,  Serjt.,  and  FUzherbert,) 
contrti.  The  case  of  Pickering  v.  JVoyes  does  not  touch  the  present.  All 
that  was  decided  there  was,  that  the  deed  produced  in  evidence  did  not 
sustain  the  fifth  plea.  Here,  the  question  is,  what  was  the  intention  of 
the  parties,  and  whether  it  can  be  carried  into  effect  by  the  operation  of 
the  exception  of  all  royalties,  as  a  grant  of  free  warren  appendant  or 
appurtenant.  A  right  of  free  warren  is  properly  described  by  the  word 
royalties :  Keble  v.  Hickringill,  11  Mod.  74,  131 ;  22  &  23  Car.  2,  c.  25, 
s.  2 ;  4  &  5  W.  &  M.  c.  23,  s.  4.  There  are  many  authorities  to  show 
that  the  words  of  a  grant  are  not  to  be  taken  in  their  strictly  legal  sense, 
without  regard  to  the  intention  of  the  parties.  In  Parkhurst  v.  Smith  d. 
Dormer,  Willes,  327,  Willes,  C.  J.,  says :  « It  is  a  known  maxim  in  law, 
that,  benignefacienda  sunt  interpretations  chartarum,  ut  res  magis  valeat 
quam  pereat.  There  is  another,  that,  verba  intentioni,  et  non  e  contra, 
debent  inservire.  It  is  said  in  our  books,  that  the  construction  of  dee<Js 
ought  to  be  favourable,  and  as  near  to  the  apparent  intent  of  the  parties 
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as  possibly  may  be,  and  as  the  law  will  permit.    That  too  much  regard 
is  not  to  be  had  to  the  natural  and  proper  signification  of  words  and  sen- 
tences to  prevent  the  simple  intention  of  the  parties  from  taking  effect ; 
for,  that  the  law  is  not  nice  in  grants,  and  therefore  it  doth  often  transpose 
•words  contrary  to  their  order,  to  bring  them  to  the  intent  of  the  r«g32 
parties."    And  in  Hill  v.  Grange,  Plowden,  170,  it  was  agreed 
« that  the  word  appertaining  to  the  messuage,  shall  be  taken  in  the  sense 
of  usually  occupied  with  the  messuage,  or  lying  to  the  messuage ;  for, 
when  appertaining  is  placed  with  the  said  other  words,  it  cannot  have  its 
proper  signification,  and  therefore  it  shall  have  such  signification  as  was 
intended  between  the  parties,  or  else  it  shall  be  void,  which  it  must  not 
be  by  any  means ;  for,  it  is  commonly  used  in  the  sense  of  occupied  with, 
or  lying  to,  ut  supra,  and,  being  placed  with  the  said  other  words,  it  can- 
not be  taken  in  any  other  sense,  nor  can  it  have  any  other  meaning  than 
is  agreeable  with  law ;  and,  forasmuch  as  it  is  commonly  used  in  that 
sense,  it  is  the  office  of  the  judges  to  take  and  expound  the  words  which 
common  people  use  to  express  their  meaning  according  to  their  meaning ; 
and  therefore  it  shall  be  here  taken,  not  according  to  the  true  definition 
of  it,  because  that  does  not  stand  with  the  matter,  but  in  such  sense  as 
the  party  intended  it."   So,  in  Devaux  v.  J^Jinson,  5  N.  C.  519, 7  Scott,  507, 
the  word  «<  freight"  received  an  interpretation  different  from  its  ordinary 
and  strict  sense,  in  order  to  give  effect  to  the  intention  of  the  parties. 
Many  cases  to  the  same  purport  are  cited  in  Hinckliffe  v.  Lord  Kinnoul, 
6  Scott,  650.    It  is  by  no  means  unusual  to  reserve  a  right  of  sporting  in 
this  way.    [Tindal,  C.  J.    Would  minerals  be  excepted  by  the  word 
"  royalties  ?"]    The  import  of  the  word  might  be  restrained  by  the  other 
words  of  the  deed.    [Tindal,  C.  J.    You  would  exclude  the  tenant  from 
sporting.    Nothing  short  of  a  grant  of  free  warren  would  do  that.]  Pro- 
bably not.    [Maule,  J.    You  certainly  would  not  give  full  effect  to  the 
exception,  unless  you  so  construed  *it.]    That  a  reservation  or  r«633 
exception  like  this  is  pleadable  as  a  grant,  is  clear  from  the  cases 
of  The  Durham  and  Sunderland  Railway  Company  v.  Walker,  2  Q.  B.  940, 
and  Wickham  v.  Hawker,  7  M.  &  W.  63. 

Cliannell,  Sent.,  in  reply.  In  The  Durham  and  Sunderland  Railway 
Company  v.  Walker,  the  words  of  reservation  were  held  to  constitute  not 
properly  an  exception,  but  to  give  the  lessors  an  easement  newly  created 
by  way  of  grant  from  the  lessee.  So  also,  in  Doe  d.  Douglas  v.  Lock, 
2  Ad.  &  E.  705,  a  reservation  and  exception  of  the  liberty  of  hawking, 
hunting,  fishing,  and  fowling,  was  held  to  be  not  properly  an  exception 
or  reservation,  but  a  privilege  granted.  [Maule,  J.  You  must  show  that 
it  is  impossible,  in  any  state  of  circumstances,  that  the  deed  can  support 
the  plea  as  a  grant.]  In  Barlow  v.  RJiodes,  3  Tyrwh.  280,  1  C.  &.  M.  439, 
where  one  seised  in  fee  of  premises,  and  of  the  soil  over  which  a  way,  not 
of  necessity,  has  been  used  by  the  occupier  of  them,  grants  those  pre- 
mises, *<  with  all  ways,  roads,  &c,  to  the  same  belonging,  or  in  any  wise 
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appertaining,"  no  way  will  pass  unless  legally  appurtenant,  or  unless  it 
appears  from  the  grant  itself  that  the  parties  meant  to  use  the  word  in  a 
sense  more  extended  than  the  legal  one.  Pickering  v.  Noyes  is  a  distinct 
authority  to  show  that  "  royalties"  will  not  include  "free  warren." 

Cur.  adv.  vult. 

Coltman,  J.,  now  delivered  the  judgment  of  the  court. 

The  case,  which  was  argued  before  the  late  Lord  Chief  Justice  Tindal, 
my  brothers  Maule  and  Cresswell,  and  myself,  was  an  action  of  tres- 
•6341  P338'  *°r  breaking  and  'entering  the  closes  of  the  plaintiff,  and 
doing  damage  there.  The  defendant  pleaded,  thirdly,  that  Sir 
Charles  Mill,  Bart.,  was  seised  in  his  demesne  as  of  fee  of  the  closes  in 
which,  &c,  and  also  of  the  manor  of  Milbrook,  of  the  demesne  lands  of 
which  manor  the  said  closes  in  which,  &c,  were  and  are  part ;  and  that 
he  (Sir  Charles  Mill)  devised  the  said  closes  in  which,  &c,  with  the  appur- 
tenances, and  also  the  manor  of  Milbrook,  with  the  appurtenances,  to  the 
defendant,  Sir  John  Barker  Mill,  for  life  ;  and,  by  his  will,  gave  the  said 
Sir  John  Barker  Mill  power  to  grant  leases  of  the  said  closes  in  which, 
&c.,  and  died  seised  ;  whereupon  Sir  John  Barker  Mill  became  and  was, 
and  still  was  seised  in  his  demesne  as  of  freehold,  for  life,  of  and  in  the 
closes  in  which,  &c,  with  the  appurtenances,  and  of  the  manor  of  Mil- 
brook, with  the  appurtenances ;  and  that  Sir  John  Barker  Mill,  under  and 
by  virtue  of  his  estate  and  interest  in  the  said  closes  in  which,  &c,  and 
under  and  by  virtue  of  the  power  given  him  by  the  will  of  Sir  Charles 
Mill,  granted  and  demised  to  Charles  Bridger,  his  executors,  administra- 
tors, and  assigns,  the  said  several  closes  in  the  declaration  mentioned,  for 
ninety-nine  years,  if  Capron  Bridger,  Osmer  Bridger,  and  Arthur  Bridger, 
or  any  or  either  of  them,  should  so  long  live ;  that  Charles  Bridger  entered ; 
and  that,  afterwards,  by  an  indenture  made  between  Sir  John  Barker  Mill 
of  the  one  part,  and  Charles  Bridger  of  the  other  part,  the  said  Charles 
Bridger  granted  to  Sir  John  Barker  Mill,  and  other  the  person  or  persons 
for  the  time  being  entitled  in  reversion  or  remainder  immediately  expect- 
ant upon  the  determination  of  the  term  so  granted  as  above  mentioned, 
the  sole  and  exclusive  right  to  pursue,  kill,  and  take  all  birds  of  warren, 
at  any  time  during  the  said  term,  in  and  upon  the  said  several  closes, 
together  with  free  liberty  for  himself,  themselves,  and  his  and  their  servants, 

*G351  t0  enter  mto  and  uPon  *ne  sa*d  several  closes  in  *which,  &c,  or 
any  part  thereof,  and  therein  to  pursue,  kill,  and  take  the  birds  of 
warren  in  and  upon  the  same,  at  any  time,  at  his  and  their  free  will  and 
pleasure :  and  so  justified  entering  upon  the  said  closes  for  the  purpose 
of  pursuing  therein  birds  of  warren. 

The  plaintiff  craved  oyer  of  the  indenture.  By  that  indenture,  made 
between  Sir  John  Barker  Mill  of  the  one  part,  and  Charles  Bridger  of  the 
other  part,  Sir  John  Barker  Mill,  for  the  considerations  therein  mentioned, 
granted,  demised,  limited,  and  appointed  to  Charles  Bridger,  his  execu- 
tors, administrators,  and  assigns,  divers  lands  and  tenements  therein  par- 
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ticularly  mentioned,  then  in  the  tenure  of  John  Pannell, «« except  and  always 
reserved  out  of  the  de  noise,  to  Sir  John  Barker  Mill,  and  other  the  person 
or  persons  for  the  time  being  entitled  to  the  said  premises  thereby 
demised,  in  reversion  or  remainder  immediately  expectant  upon  the  deter- 
mination of  the  term  thereby  granted,  all  timber  trees  and  trees  likely  to 
become  or  fit  for  timber,  with  the  lops  and  boughs  thereof,  and  the  bodies 
of  all  pollards  standing,  growing,  and  being  upon  the  said  demised  pre- 
mises, or  any  part  thereof,  with  full  and  free  liberty  for  all  the  persons  or 
person  who,  under  the  limitations  of  the  will  of  Sir  Charles  Mill,  might, 
for  the  time  being,  be  entitled  in  that  behalf,  and  all  others  by  them  or  him 
duly  authorized,  but  not  further  or  otherwise,  at  all  times  to  fell  and  take 
and  carry  away  the  same,  at  his  or  their  will  and  pleasure  ;  and  also  except 
and  reserved  all  royalties  whatsoever  to  the  said  premises  belonging,  or  in 
any  wise  appertaining,  to  have  and  to  hold  the  demised  premises,  with 
their  appurtenances,  (except  as  before  excepted,)  for  ninety-nine  years,  if 
Capron  Bridger,  Osmer  Bridger,  and  Arthur  Bridger,  or  any  of  them, 
should  so  long  live,  yielding  and  paying  the  yearly  rent  of  3s.  6d.  After 
various  provisions  not  necessary  to  be  specified,  is  the  following  proviso, 
viz.,  that  it  shall  be  "lawful  for  the  said  Sir  John  Barker  Mill  and  rtgrjg 
his  assigns,  and  other  the  person  or  persons  for  the  time  being 
entitled  as  aforesaid,  from  time  to  time,  during  the  continuance  of  the 
demise,  to  commence  and  prosecute  any  action  or  actions,  or  lay  informa- 
tions, in  the  name  or  names  of  him  the  said  Charles  Bridger,  his  execu- 
tors, administrators,  and  assigns,  or  his  or  their  tenants  being  occupiers 
of  the  said  demised  premises,  or  any  part  thereof,  against  all  person  or 
persons  who  shall  trespass  on  any  of  the  lands  thereby  demised,  for  the 
purpose  or  by  means  of  hunting,  coursing,  shooting,  or  sporting  thereon ; 
the  said  Sir  John  Barker  Mill,  his  heirs  and  assigns,  or  other  the  person  or 
persons  for  the  time  being  entitled  as  aforesaid,  bearing  and  paying  all  the 
costs  and  expenses  attending  every  such  action,  prosecution,  or  informa- 
tion, and  indemnifying  the  said  Charles  Bridger,  his  executors,  administra- 
tors, and  assigns,  or  his  or  their  tenants,  and  every  of  them,  therefrom. 

The  deed  having  been  set  out  on  oyer,  the  plaintiff  demurred  to  the 
third  plea. 

The  question  arises  on  these  pleadings,  whether  the  indenture,  which  is 
set  out  on  oyer,  does,  in  legal  effect,  amount  to  a  grant  such  as  is  set  out 
in  the  plea. 

On  the  part  of  the  defendant,  the  case  of  Wickliam  v.  Hawkery  7  M. 
&  W.  63,  was  relied  on,  to  show,  that  when  a  conveyance  of  lands  con- 
tains the  words  excepting  and  reserving  to  the  grantors,  their  heirs  and 
assigns,  liberty  to  come  upon  the  land,  and  hawk,  hunt,  fish,  and  fowl,  as 
such  a  liberty  cannot  amount  to  an  exception  or  a  reservation,  the  clause 
will  operate  as  a  grant  by  the  party  to  whom  the  land  is  conveyed.  And 
it  was  said  that  the  word  royalty  was  a  proper  description  of  a  right  of 
free  warren;  for  which  Keble  v.  HickringiU,  11  Mod.  74,  was  cited,  in 
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•6*371  wmcn  tne  court  is  reported  to  have  said  that  *the  word  royalty 
signified  free  warren ;  and,  although  there  can  be  no  grant  of  a 
right  of  free  warren  by  a  subject,  ut  res  magis  valent  quam  pereat,  it  shall 
be  construed  to  be  a  grant  of  a  liberty  to  enter  on  his  land  and  kill  birds 
of  warren.  And  the  case  of  Parkhurst  v.  Smithy  WihVs,  332,  was  cited, 
where  it  is  said,  that  the  construction  of  deeds  ought  to  be  favourable,  and 
as  near  to  the  apparent  intent  of  the  parties  as  possibly  may  be,  and  the 
law  will  permit :  that  too  much  regard  is  not  to  be  had  to  the  natural  and 
proper  signification  of  words  and  sentences,  to  prevent  the  simple  inten- 
tion of  the  parties  from  taking  effect ;  for,  th.it  the  law  is  not  nice  in 
grants,  and  therefore  it  doth  often  transpose  words  contrary  to  their  order, 
to  bring  them  to  the  intent  of  the  parties.  And  Hill  v.  Grange,  Plowd.  170, 
was  cited  to  the  same  purpose.  And  it  was  said,  that  here  there  could 
be  no  doubt  but  that  the  parties  intended  that  Sir  John  Barker  Mill  and 
his  assigns  should  have  a  right  to  enter  on  the  land  for  the  purpose  of 
sporting,  as  otherwise  the  clause  authorizing  him  to  prosecute  trespassers 
in  the  name  of  the  tenant,  but  at  his  own  expense,  would  be  idle  ;  for,  no 
one  can  be  supposed  to  be  willing  to  incur  expense  in  preserving  the  game 
and  prosecuting  trespassers,  unless  he  had  the  right  of  shooting  the  game 
when  preserved. 

The  present  case,  however,  is  distinguishable  from  that  of  Wickham  v. 
Hawker ,  as  in  that  case  the  clause  excepting  and  reserving  the  liberty  to 
hunt,  &c,  could  not  by  possibility  operate  as  an  exception  or  a  reserva- 
tion. In  the  present  case  it  is  not  so ;  for,  a  royalty  may  by  law  be  ap- 
purtenant to  land,  as  in  this  very  case  of  warren  ;  a  man  may  have  warren 
in  his  own  land,  or  in  that  of  another  man,  by  prescription :  Bro.  Abr.  tit. 
Warren,  pi.  2.    And  in  the  case  of  Bowlston  v.  Hardy,  Cro.  Eliz.  M7, 

•6381  "  sa'c''  a  warren  ls  not  Parcel  n<>r  any  member  of  a  manor, 
but  it  may  be  appertaining,  but  that  is  by  prescription.  And  it  is 
said  in  Dyer,(a)  and  in  the  Year  Book,(6)  that  a  man  may  have  warren 
in  the  land  of  another  as  appendant  to  his  manor ;  and  if  the  manor  is 
granted  cum  pertinentiis,  the  warren  will  pass. 

In  the  case  under  consideration,  the  words  "  except  and  always  re- 
served, all  royalties,"  &c,  may  have  their  proper  effect  of  creating  an 
exception ;  and  the  reason  for  holding  their  legal  effect  to  be  that  of  a 
grant  by  the  grantee  of  the  estate,  fails. 

But,  passing  this  by,  there  is  another  reason  why  the  construction  con- 
tended for  by  the  defendant  ought  not  to  be  adopted.  It  is  not  enough 
for  the  defendant  to  make  out  a  possible  intention  favourable  to  his  view : 
he  must  show  a  reasonable  certainty  that  the  intention  is  such  as  he  sug- 
gests. In  the  case  of  Wickham  v.  Hawker,  the  intention  of  the  parties 
was  clear  and  express ;  but  in  the  present  case,  there  is  no  such  clear  in- 

(oj  Page  30,  n.  (209.) 

(t)  In  &iU  v.  Tkt  jlbbot  of  Tewkesbury,  T.  8  H.  7,  fa  4.  Quart,  whether  the  words  are 
those  of  Vaviaor,  J,  obiter,  or  are  those  of  the  - 
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dication  of  intention.  Mr.  Bridger  might  be  willing  to  consent  that  the 
name  of  his  tenants  should  be  used  to  prevent  trespasses  on  his  land  ;  and 
yet,  if  he  had  been  asked  whether  he  was  willing  to  grant  a  liberty  to  Sir 
John  Barker  Mill  and  his  assigns  to  sport,  at  their  free  will,  over  the  land, 
he  might  have  refused. 

Upon  the  whole,  therefore,  we  think,  that,  if  we  take  the  works  "ex- 
cept, and  always  reserved,  all  royalties,"  as  amounting  to  an  exception, 
they  must  be  taken  to  be  the  words  of  Sir  John  Barker  Mill,  not  a  grant 
by  the  grantee,  Mr.  Bridger.  If,  on  the  other  hand,  they  cannot  be  taken 
to  be  an  exception  or  reservation,  still  they  cannot  be  considered  as 
amounting  to  a  grant  by  Mr.  Bridger  of  the  liberty  of  entering  on  the 
lands  for  the  *purpose  of  shooting,  unless  we  could  see  clearly  that  r#639 
such  was  his  intention  in  the  words  made  use  of. 

This  is  to  be  considered  as  the  judgment  of  my  brothers  Maule  and 
Cresswell  and  myself;  the  opinion  of  the  late  lord  chief  justice  not 
having  been  declared.  Judgment  for  the  plaintiff. 


In  the  Matter  of  HANNAH  WOODALL.    JVbo.  20. 

The  court  will  not  sanction  a  particular  form  of  conveyance  by  a  married  woman,  under  tho 

3&4  W.  4,c.  74,  ».  01. 

Manning,  Serjt.,  moved  for  an  order  under  the  3&4W.4,  c.  74,  s.  91, 
to  dispense  with  the  concurrence  of  the  husband  of  Hannah  Woodall  in 
a  conveyance  by  her  of  her  interest  in  certain  property  under  the  will  of 
Thomas  Morgan,  her  late  father.(a)  The  affidavit  upon  which  the  motion 
was  founded,  stated  that  the  husband  was  in  such  a  state  of  mental  imbe- 
cility and  bodily  infirmity,  as  to  be  wholly  incapable  of  executing  any 
deed.  The  learned  Serjeant  prayed  for  a  rule  ordering,  agreeably  to  the 
form  in  which  the  conveyance  had  been  prepared, — that  the  said  Hannah 
Woodall  should  be  at  liberty,  by  deed,  to  dispose  of  all  those  two  undi- 
vided third  parts  of  an  estate  in  the  parishes  of  Llanellen  and  Llanover, 
in  the  county  of  Monmouth,  consisting  of  134  acres  or  thereabouts,  in  the 
said  affidavit  mentioned,  of  which  she  is  tenant  in  tail,  unto  William 
Henry  Woodall,  Mary  Ann  Richards,  and  Hannah  Morgan  Saunders  and 
their  heirs,  freed,  and  absolutely  discharged,  of  and  from  all  estates-tail 
in  the  same  parts  or  shares,  and  all  estates  to  take  effect  after  the  deter- 
mination, or  in  defeasance,  of  any  such  estates-tail ;  to  the  use  of  the  said 
Hannah  Woodall  for  the  term  of  her  natural  life ;  and  from  and  alter  the 
decease  of  the  *said  Hannah  Woodall,  and  subject,  and  without  rtg^Q 
prejudice,  to  the  estate  or  interest  of  the  said  William  Woodall,  as 
tenant  by  the  curtesy,  in  case  he  shall  survive  her,  to  the  use  of  the  said 
William  Henry  Woodall,  Mary  Ann  Richards,  and  Hannah  Morgan 

(a)  See  Doe  dan.  Woodall     Woodall,  ante,  p.  349. 
VOL*  HI.  50 
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Saunders,  in  equal  shares,  as  tenants  in  common,  and  their  respective 
heirs  and  assigns  for  ever, — without  the  concurrence,  &c. 

Wilde,  C.  J.  I  think  it  is  not  desirable  that  the  court  should  sanction 
a  particular  form  of  conveyance.  It  is  better,  in  general  terms,  to  give 
the  parties  authority  to  convey.  Such  general  form  of  rule  precludes  dis- 
cussion as  to  its  effect  in  each  particular  case. 

Maule,  J.  I  think  we  ought  not  to  step  out  of  our  way  to  meet  the 
crotchets  of  conveyancers. 

The  rest  of  the  court  concurring,  the  rule  was  framed  in  the  usual 
way.(a) 

(a)  The  rule  was  ultimately  drawn  up  and  issued  in  the  following  form : —  • 
"In  the  Common  Picas. 

Michaelmas  Term,  in  the  tenth  year  of  the  reign  of  Queen  Victoria. 

On  the  behalf  of  Hannnh  Woodalt,  the  wife  of  William  Woodall  of  Abergavenny,  in  the 
county  of  Monmouth,  minister  of  the  Gospel. 
Thursday,  112th  of  November. 

Upon  reading  the  affidavit  of  the  said  Hannah  Woodall,  W.  S.,  E.  Y.  S.,  and  TP.,  and  on 
hearing  counsel  on  behalf  of  the  said  Hannah  Woodall,  it  is  ordered  that  the  said  Hannah 
Woodall  be  at  liberty,  by  deed  or  surrender,  to  dispose  of,  release,  surrender,  or  extinguish 
all  her  estate  ami  interest  of  nnd  in  all  those  two  undivided  third  parts  of  an  cMatc  in  the 
parishes  of  Llanellen  and  Llanover,  in  the  county  of  Moiunouth,  consisting  of  134  acres  or 
thereabouts,  in  the  said  affidavit  mentioned,  to  such  per*on  or  persons  she  may  think  fit,— 
without  the  concurrence  of  her  said  husband,  it  appearing,  by  the  said  affidavit,  that  the  said 
William  Woodall,  in  the  month  of  October,  1643,  became,  and  hath  ever  since  continued, 
and  still  is,  imbecile  in  his  mind,  and  wholly  incapable  of  managing,  and  unable  to  manage, 
his  affairs,  and  tliat  he  is  totally  incapacitated  from,  and  incapable  of,  understanding  or  com- 
prehending the  nam  re  of  any  written  deed  or  instrument,  or  transacting  or  managing  any 
business  whatsoever.'' 


•641]    'BARRY  and  Another  v.  NESHAM  and  LOWTHIN.    Jfw.  13. 

the  proprietor  of  a  newspaper,  agreed  to  sell  all  the  plant  of  the  office  to  B.  for  1500/.,  to 
be  paid,  with  interest,  by  instalments  running  over  a  period  of  seven  years;  A.  under- 
taking to  guarantee  to  R  during  the  seven  years  the  clear  yearly  profit  of  1  50/.  over  and 
above  the  annual  payments  of  principal  and  interest ;  and  in  consideration  of  such 
guarantee,  agreed  to  pay  all  such  surplus  profits  to  A.  until  such  surplus  profits  should  avtoumt 
to  500/.,  if  they  should  amount  to  that  sum  during  the  seven  years ;  and  that,  if  such  sur- 
plus profits  should,  during  the  seven  years,  amount  to  500/.,  then  B.  should  pay,— over  and 
above  the  purchase-money  and  interest,  and  the  500/., — the  existing  liabilities  of  the 
newspaper,  not  exceeding  250/. : — 
Held,  that  A.  was  liable,  as  a  (quasi)  partner,  for  the  price  of  goods  supplied  to  R's  order 
for  the  use  of  the  newspaper. 

Assumpsit,  for  goods  sold  and  delivered.  The  defendant  Nesham  pleaded 
non  assumpsit ;  the  other  defendant  suffered  judgment  by  default. 

The  cause  came  on  for  trial  before  Cresswell,  J.,  at  the  sittings  in 
London  after  Michaelmas  term,  1845,  when  a  verdict  was  taken  for  the 
plaintiff,  damages  83/.  14s.  2d.,  subject  to  the  opinion  of  the  court  upon 
the  following  case  :— 

The  plaintiffs  carry  on  business  as  wholesale  stationers,  in  the  city  of 
London.  The  particulars  of  demand  were,  for  goods  sold  and  delivered, 
to  the  amount  of  83/.  14*.  2d.  between  the  6th  of  July  and  the  31st  of 
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August,  1844.  These  goods  consisted  of  newspaper-stamps  and  paper, 
which  were  ordered  by  and  delivered  to  the  defendant  Lowthin,  upon  the 
terms  mentioned  in  the  particulars,  at  the  office  of  a  newspaper  called 
"  The  Newcastle  Advertiser  and  Commercial  Herald,"  which  was  printed 
and  published  at  No.  89  Side,  in  Newcastle-upon-Tyne.  All  the  goods 
were  used  by  the  defendant  Lowthin  in  the  business  of  the  said  newspa- 
per office  ;  copies  of  the  said  newspaper  having  been  printed  and  pub- 
lished upon  the  said  paper. 

On  the  6th  of  October,  1843,  the  defendant  Nesham,  being  at  that 
time  the  proprietor  of  the  said  newspaper,  (then  called  "The  Great 
Northern  Advertiser  and  "Commercial  Herald,")  and  of  the  stock 
and  other  things  mentioned  in  the  following  indenture,  sold  the 
said  newspaper,  stock,  and  other  things  to  J.  Hoggins,  K.  Curtice,  and 
W.  P.  Henderson,  who,  on  the  7th  of  October,  in  the  same  year,  mort- 
gaged the  same  newspaper,  stock,  and  other  things  to  the  defendant 
Nesham,  by  an  indenture,  of  which  the  following  is  a  copy : — 

«« This  indenture,  made  the  7th  of  October,  1843,  between  J.  Hoggins, 
agent,  R.  Curtice,  reporter,  and  W.  P.  Henderson,  reporter,  all  of  the 
borough  and  county  of  Newcastle-upon-Tyne,  of  the  one  part,  and  W. 
Nesham,  of  the  same  place,  surgeon,  of  the  other  part :  Whereas  the 
said  W.  Nesham  was  lately  the  proprietor  of  a  certain  newspaper  pub- 
lished at  Newcastle-upon-Tyne,  called  'The  Great  Northern  Advertiser 
and  Commercial  Herald,'  together  with  the  printing  materials,  presses, 
types,  office  fixtures,  and  other  goods  and  chattels  connected  therewith, 
(more  particularly  described  in  the  schedule  hereunder  written,)  and, 
being  so  possessed  thereof,  contracted  and  agreed  with  Hoggins,  Cur- 
tice, and  Henderson,  for  the  absolute  sale  to  them  thereof,  at  or  for  the  price 
or  sum  of  1600/.,  but  no  part  of  the  said  purchase-money  has  yet  been 
paid :  And  whereas,  on  the  treaty  for  the  said  sale  and  purchase,  it  was 
agreed  that  Hoggins,  Curtice,  and  Henderson  should  pay  to  Nesham  their 
joint  and  several  promissory  note,  bearing  even  date  herewith,  for  the 
said  sum  of  1600/.  and  interest,  payable  to  the  order  of  Nesham  twelve 
months  after  date  ;  and  which  said  promissory  note  has  been  given  ac- 
cordingly :  And  whereas,  for  the  better  securing  the  payment  of  the  said 
sura  of  1600/.  and  interest,  Hoggins,  Curtice,  and  Henderson  have  exe- 
cuted a  warrant  of  attorney  in  writing  under  their  hands  and  seals, 
bearing,  or  intending  to  bear,  even  date  with  these  presents,  in  the  penal 
sum  of  3200/.,  with  a  defeasance  thereunder  written,  for  making  void  the 
same  on  payment  of  the  *sum  of  1600/.,  with  interest  thereon,  r*g43 
after  the  rate  of  5/.  per  centum  per  annum,  at  the  times  and  in 
manner  therein  mentioned :  And  whereas  it  hath  also  been  agreed,  for  the 
further  and  better  securing  the  due  payment  of  the  said  sura  of  1600/. 
and  interest,  as  aforesaid,  that  Hoggins,  Curtice,  and  Henderson  shall 
likewise  execute  such  bill  of  sale  of  the  said  newspaper,  goods,  effects, 
and  premises,  as  hereinafter  is  expressed :  Now,  this  indenture  witness- 
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eth,  that,  in  pursuance  of  the  last-mentioned  agreement,  and  in  con- 
sideration of  the  said  sum  of  1600/.  so  due  and  owing  to  Nesham  by  Hog- 
gins, Curtice,  and  Henderson,  as  aforesaid,  they,  the  said  Hoggins,  Cur- 
tice, and  Henderson,  do,  and  each  of  them  doth,  grant,  bargain,  and  sell 
unto  Nesham,  his  executors,  administrators,  and  assigns,  all  the  copy- 
right, title,  and  interest  of  them,  Hoggins,  Curtice,  and  Henderson,  of 
and  in  the  said  newspaper  called  <  The  Great  Northern  Advertiser  and 
Commercial  Herald  ;'  and  also  all  and  singular  the  printing  materials, 
presses,  type,  office  furniture,  and  other  the  goods,  chattels,  and  effects 
now  in  the  shop  and  on  the  premises  in  a  street  called  The  Side,  in  New- 
castle-upon  Tyne  aforesaid,  and  mentioned  or  described  in  or  by  the  in- 
ventory or  schedule  thereof  hereunder  written ;  and  all  the  estate,  right, 
title,  &c,  of  them,  Hoggins,  Curtice,  and  Henderson,  of,  in,  or  to  the 
same,  and  every  of  them  respectively — to  have,  hold,  take,  and  enjoy  the 
said  newspaper,  &c,  and  all  and  singular  other  the  premises  hereinbe- 
fore bargained  and  sold,  or  mentioned  or  intended  so  to  be,  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  unto  and  by  Nesham, 
his  executors,  administrators,  and  assigns,  to  and  for  his  and  their  own  use 
and  benefit ;  subject,  nevertheless,  to  the  proviso  for  redemption  of  the 
said  premises  hereinafter  contained  ;  that  is  to  say,  provided  always, 
•644.1  an(^  **s  nere^y  agreed  between  the  said  parties  to  these  pre- 
sents, that,  if  the  said  Hoggins,  Curtice,  and  Henderson,  their 
executors,  administrators,  or  assigns,  or  any  of  them,  do  and  shall  well 
and  truly  pay  or  cause  to  be  paid  unto  Nesham,  or  his  certain  attorney, 
executors,  administrators,  or  assigns,  the  sum  of  1600/.  sterling,  with 
interest  for  the  same  after  the  rate  of  5/.  per  cent,  per  annum,  at  the 
times  and  by  the  instalments  hereinafter  mentioned ;  that  is  to  say,  380/. 
on  the  21st  of  September,  1844,  the  further  sum  of  365/.  on  the  21st  of 
September,  1845,  the  further  sum  of  350/.  on  the  21st  of  September, 
1846,  the  further  sum  of  345/.  on  the  21st  of  September,  1847,  the  fur- 
ther sum  of  320/.  on  the  21st  of  September,  1848,  and  the  further  sum  of 
105/.,  being  the  balance  of  the  said  principal  sum  of  1600/.  and  interest, 
on  the  21st  of  September,  1849 ;  then  and  in  such  case,  these  presents, 
and  every  clause,  article,  condition,  and  thing  herein  contained,  shall 
cease,  determine,  and  be  utterly  void  ;  otherwise  to  be  and  remain  in 
full  force,  virtue,  and  effect :  And  the  said  Hoggins,  Curtice,  and  Hen- 
derson, for  themselves,  their  executors,  and  administrators,  do  hereby 
covenant,  promise,  and  agree,  to  and  with  Nesham,  his  executors,  ad- 
ministrators, and  assigns,  by  these  presents,  in  manner  following ;  that  is 
to  say,  that  they,  Hoggins,  Curtice,  and  Henderson,  or  some  or  one  of 
them,  or  their  or  some  or  one  of  their  executors  and  administrators,  shall 
and  will  well  and  truly  pay  or  cause  to  be  paid  unto  Nesham,  his  execu- 
tors, administrators,  and  assigns,  the  said  sum  of  1600/.  and  interest,  at 
the  times  and  in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents :  and  also,  that,  if  the  said  Hoggins,  Curtice, 
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and  Henderson,  their  executors  or  administrators,  shall  make  default  in 
payment  of  any  of  the  instalments  for  or  on  account  of  the  \said  r*645 
sum  of  1600/.  and  interest  hereinbefore  appointed  to  be  made, 
or  of  any  part  thereof  respectively,  on  any  of  the  days  or  times  hereinbe- 
fore appointed  for  payment  thereof,  then  the  said  Nesham,  his  executors, 
administrators,  and  assigns,  shall  and  may  peaceably  and  quietly  have, 
hold,  and  enjoy,  to  his  and  their  own  proper  use  and  behoof  for  ever,  the 
said  newspaper,  goods,  chattels,  effects,  and  premises  by  these  presents 
bargained  and  sold,  or  otherwise  assured,  or  intended  so  to  be,  anil  every 
part  and  parcel  thereof,  with  all  and  singular  the  appurtenances,  without 
any  lawful  let,  suit,  trouble,  molestation,  and  denial  of  Hoggins,  Curtice, 
and  Henderson,  their  executors,  &c,  or  any  other  person  or  persons 
whatsoever :  and  also  at  any  time  thereafter  to  make  sale  of  the  same 
newspaper,  goods,  chattels,  effects,  and  premises,  by  public  auction  or 
private  contract,  and,  out  of  the  produce  thereof,  after  paying  the  expenses 
of  the  sale  and  other  charges,  to  pay  or  retain  the  said  sum  of  1600/.  so 
due  and  owing  as  aforesaid,  or  so  much  or  such  part  thereof  as  shall  be 
then  due  and  owing  to  Nesham,  his  executors,  &c,  on  the  security  here- 
by made,  with  all  interest  that  may  be  then  due  thereon  ;  and,  after  satis- 
faction thereof,  shall  pay  the  residue  of  such  moneys  unto  Hoggins,  Cur- 
tice, and  Henderson,  their  executors,  &c. :  provided  always,  and  it  is 
hereby  declared  and  agreed,  that,  notwithstanding  any  thing  hereinbefore 
contained  to  the  contrary,  it  is  the  true  intent  and  meaning  of  these  pre- 
sents, and  of  the  parties  hereto,  that  the  said  recited  promissory  note 
shall,  when  the  same  shall  become  due,  and  on  payment  of  the  first  in- 
stalment, be  renewed,  by  Hoggins,  Curtice,  and  Henderson  giving  to 
Nesham  a  similar  note,  payable  twelve  months  after  date,  for  the  balance 
which  shall  be  then  due  to  Nesham,  and  shall  continue  to  be  from  time  to 
time  so  reduced  and  renewed,  until  the  whole  of  the  *said  sum  r«64g 
of  1600/.  and  interest  shall  be  fully  paid  and  discharged  in  manner 
hereinbefore  mentioned. 

(Signed)  "James  Hoggins. 

«  Robert  Curtice. 

"William  Patton  Henderson." 
On  the  15th  of  June,  1844,  the  defendant  Nesham,  with  the  consent 
of  Hoggins,  Curtice,  and  Henderson,  entered  into  the  following  agree- 
ment respecting  the  said  newspaper,  stock,  and  other  things,  with  the 
defendant  Lowthin. 

"Memorandum  of  agreement,  made  and  entered  into  the  15th  of  June, 
1844,  between  William  Nesham  of  the  one  part,  and  John  Lowthin,  of, 
&c,  printer,  of  the  other  part :  "  The  said  W.  Nesham  agrees  to  sell, 
and  the  said  John  Lowthin  agrees  to  purchase,  at  and  for  the  sum  of 
1500/.,  payable  by  instalments  as  hereinafter  mentioned,  all  the  stock  of 
type,  presses,  and  printing  materials  in  the  office  and  premises  of  a  news- 
paper called  «The  Newcastle  Advertiser  and  Commercial  Herald, '  carried 
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on  and  published  at  No.  89  Side,  in  Newcastle-upon-Tyne  aforesaid, 
together  with  all  stamps,  paper,  books,  books  of  account,  and  all  sums 
of  money  now  due  and  owing  and  belonging  to  the  proprietors  of  the 
said  newspaper  in  respect  of  the  said  publication,  and  all  the  office  furni- 
ture and  other  effects  now  within  or  upon  the  said  premises :  And  it  is 
agreed  that  the  payment  of  the  said  purchase-money  of  1500/.  by  the 
said  John  Lowthin  shall  extend  over  a  period  of  seven  years,  and  be 
made  as  follows,  viz.,  that,  during  the  first  year  from  the  date  hereof,  he 
shall  pay  interest  only,  at  the  rate  of  5/.  per  centum  per  annum  on  the 
said  purchase-money ;  that,  during  the  second  year,  he  shall  pay  the  sum 
of  100/.  on  account  of  the  said  purchase-money  and  interest  thereon  ;  the 
further  sum  of  150/.  during  the  third  year  ;  250/.  during  the  fourth  year  ; 
300/.  during  the  fifth  year ;  300/.  during  the  sixth  year ;  and  400/.  dur- 

•6471  seventn  *year  °f  tne  sa^  term  :  ^n(*  li  13  furtner  agreed 

J  between  the  said  parties,  and  the  said  W.  Nesham  hereby  under- 
takes to  guarantee  to  the  said  John  Lowthin,  during  the  said  period  of 
seven  years,  the  clear  yearly  profit  of  150/.  over  and  above  the  annual 
payments  of  principal  and  interest  hereinbefore  specified  :  in  considera- 
tion of  which  guarantee,  the  said  John  Lowthin  hereby  consents  and 
agrees  to  pay  all  surplus  profits  over  and  above  the  sum  of  150/.  per 
annum  unto  the  said  W.  Nesham,  until  the  same  surplus  profits  amount 
to  the  sum  of  500/.,  if  they  shall  amount  to  that  sum  during  the  period 
of  seven  years  before  mentioned  ;  and,  further,  that,  if  such  surplus  pro- 
fits shall  amount,  during  the  period  aforesaid,  to  500/.,  then  he  the  said 
John  Lowthin  shall  pay,  over  and  above  the  said  purchase-money  of 
1500/.  and  500/.  profits,  the  present  liabilities  of  the  said  newspaper 
office,  estimated  for  the  purposes  of  this  agreement  at,  and  guarantied  by 
the  said  W.  Nesham  not  to  exceed,  250/.,  making  together  the  sura  of 
2250/. ;  but  that,  if  such  surplus  profits  shall  not,  during  the  said  period 
of  seven  years,  amount  to  500/.,  then  the  said  liabilities  shall  be  paid  and 
discharged  by  the  said  W.  Nesham :  It  is  also  agreed  that  the  said  W. 
Nesham  shall  continue  to  receive  such  surplus  profits  only  until  the  same 
shall  amount  to  500/.,  and  that  all  additional  surplus  profits  shall  be  the 
property  of  the  said  John  Lowthin,  and  shall  be  taken  by  him  for  his  own 
use  and  benefit :  And  it  is  further  agreed,  that,  if  at  any  time  during  the 
said  period  of  seven  years,  the  said  John  Lowthin  shall  be  desirous  of 
paying  off  the  said  purchase- money  of  1500/.,  and  to  take  upon  himself 
the  payment  of  the  present  liabilities  of  the  said  newspaper  office,  he  shall  be 
at  liberty  to  do  so,  upon  releasing  the  said  W.  Nesham  from  the  guaran- 
tee hereinbefore  mentioned,  and  shall,  in  that  case,  from  the  time  of  pay- 
♦6481  m&  ^e  sa'^  Purchase- money,  take  and  'receive  the  whole  amount 
J  of  the  profits  of  the  said  business  to  and  for  his  own  use  and 
benefit :  And  it  is  also  agreed  that  the  said  John  Lowthin  shall  execute  a 
mortgage  of  the  said  stock  and  premises  to  the  said  W.  Nesham,  for  bet- 
ter securing  the  payment  of  the  purchase- money  hereiubefore  mentioned : 
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Provided  always,  and  it  is  hereby  lastly  agreed,  that,  if  the  said  W.  Ne- 
sham shall,  at  the  expiration  of  the  second  or  any  subsequent  year  of  the 
term  hereinbefore  mentioned,  be  desirous  of  withdrawing  the  guarantee 
herein  given,  he  shall,  upon  giving  to  the  said  John  Lowthin  six  months' 
previous  notice  to  that  effect,  be  released  from  the  said  guarantee,  and 
this  agreement  shall  be  considered  in  all  respects  an  agreement  for  the 
sale  and  purchase  of  the  said  stock  and  premises  for  the  sum  of  1500/. 
absolutely.  (Signed)  « W.  Nesham. 

«J.  Lowthin." 

At  the  time  the  goods  were  so  ordered  and  delivered  as  aforesaid,  the 
business  of  the  said  newspaper  office  was  carried  on,  and  the  said  news- 
paper printed  and  published  at  the  said  office,  by  the  defendant  Low- 
thin,  under  the  terms  of  the  above  agreement.  No  credit  was  given  by 
the  plaintiffs  to  the  defendant  Nesham  in  respect  of  the  said  goods,  unless 
under  the  said  agreement  the  defendant  Nesham  was  interested  and  lia- 
ble to  the  plaintiffs  as  a  partner  in  the  said  newspaper  business. 

The  plaintiffs  contend,  that,  under  the  above  agreement,  the  defendant 
Nesham  was  interested  as  a  partner  in  the  said  newspaper  business,  and 
was  liable  to  be  sued  with  the  defendant  Lowthin  for  the  goods  so  sup- 
plied by  the  plaintiffs  for  the  purposes  of  such  business. 

If  the  court  shall  be  of  opinion  that  the  plaintiffs  are  entitled  to  main- 
tain this  action,  the  verdict  entered  for  *them  is  to  stand;  other-  r*fi.iQ 
wise,  to  be  entered  for  the  defendant  Nesham. 

Channell,  Serjt,  (with  whom  was  M.  Smithy)  for  the  plaintiffs.  Regard 
being  had  to  the  original  situation  of  Nesham,  as  proprietor  of  the  news- 
paper, and  to  the  peculiar  provisions  of  the  agreement  of  the  15th  of  June, 
1844,  he  is  substantially  the  sole  beneficial  owner  thereof;  or,  at  all  events, 
quoad  third  persons,  he  is  subject  to  all  the  responsibilities  of  a  partner. 
The  sale  was  merely  colourable.  Whether  or  not  a  person  is  liable  as  a 
partner,  depends  upon  whether  or  not  he  is  entitled  to  a  participation  of 
profits.  Even  an  express  stipulation  that  one  shall  not  be  liable  to  losses, 
will  not  vary  the  rights  of  third  persons  having  dealings  with  the  concern. 
The  real  question  is,  whether  Nesham  takes,  either  in  the  shape  of  profits 
or  of  purchase-money,  a  portion  of  that  fund  to  which  creditors  have  a 
right  to  look  for  the  payment  of  their  debts.  One  of  the  leading  authori- 
ties upon  this  subject,  is,  the  case  of  Waugh  v.  Carver,  2  H.  Blac.  235. 
There  A.  and  B.,  ship-agents  at  different  ports,  entered  into  an  agreement 
to  share,  in  certain  proportions,  the  profits  of  their  respective  commissions 
and  the  discount  on  the  bills  of  tradesmen  employed  by  them  in  repairing 
the  ships  consigned  to  them,  &c. :  and  it  was  held,  that,  by  this  agree- 
ment, they  became  liable  to  all  persons  with  whom  either  contracted  as 
such  agent,  though  the  agreement  provided  that  neither  should  be  answera- 
ble for  the  acts  or  losses  of  the  other,  but  each  only  for  his  own.  Eyre,  C.  J., 
referring  to  Grace  v.  Smith,  2  W.  Bl.  998,  says  :  «  He  who  takes  a  moiety 
of  all  the  profits  indefinitely,  shall,  by  operation  of  law,  be  made  liable 


Digitized  by  Google 


649 


Barry  v.  Nesham.  M.  T.  1846. 


to  losses,  if  losses  arise,  upon  the  principal  that,  by  taking  a  part  of  the 
*fi*im    Pronls>  ne  takes  *from  the  creditors  a  part  of  that  fund  which  is 

the  proper  security  to  them  for  the  payment  of  their  debts."  The 
notes  to  that  case  in  Smith's  Leading  Cases,  vol.  i.  p.  504,  correctly  repre- 
sent the  law :  "  With  respect  to  third  persons,  an  actual  partnership  is  con- 
sidered by  the  law  (a)  to  subsist  wherever  there  is  a  participation  in  the 
profits,  even  though  the  participant  may  have  most  expressly  stipulated 
against  the  usual  incidents  to  that  relation. (b)  Such  stipulations  will, 
indeed,  hold  good  between  himself  and  his  companions,  but  will  in  no 
wise  diminish  his  liability  to  third  persons.  And  this  is  founded  on  a 
principle  of  justice  to  the  community  ;  for,  to  use  the  language  of  the  lord 
chief  justice  in  the  principal  case,  •  by  taking  part  of  the  profits,  he  takes 
from  the  creditors  a  part  of  that  fund  which  is  the  proper  security  to  them 
for  the  payment  of  their  debts. "(c)  [Maule,  J.  Nesham  is  at  all  events 
interested  in  the  profits  of  this  newspaper  to  the  extent  of  the  500/.] 
Clearly  he  is.  Ex  parte  Wheeler ,  Buck,  B.  C.  25 ;  Ex  parte  Todd,  lb.  48  ; 
Smith  v.  Watson,  2  B.  &  C.  401 ;  and  Cheap  v.  Cramond,  4  B.  & 
Aid.  663,  are  to  the  same  effect.  And  this  court,  in  the  recent  case  of 
Pott  v.  Eyton,  ante,  p.  32,  distinctly  recognised  the  principle — that  one 
who  takes  a  share  of  the  profits,  as  such,  of  a  trading  concern,  thereby 
becomes  a  partner  as  to  third  persons,  on  the  ground  of  those  profits  form- 
ing a  portion  of  the  fund  upon  which  creditors  have  a  right  to  rely  for 
payment.  Tindal,  C.  J.,  in  delivering  the  judgment  of  the  court,  after 
a  recapitulation  of  the  facts,  observes :  "  It  was  contended  that  an  actual 
•6511    Parlnersh*P  was  proved;  *for,  Eyton,  by  taking  5  per  cent,  on 

the  sales  to  his  workmen,  received  a  share  of  the  profits,  and  was 
therefore,  in  point  of  law,  a  partner  as  to  third  persons.  But  we  are  of 
opinion  that  the  taking  of  that  money  was  not  sufficient  to  make  him  a 
partner.  Traders  become  partners  between  themselves  by  a  mutual  par- 
ticipation of  profit  and  loss :  but,  as  to  third  persons,  they  are  partners, 
if  they  share  the  profits  of  a  concern ;  for,  he  who  receives  a  share  of  the 
profits,  receives  a  part  of  that  fund  upon  which  the  creditors  of  the  con- 
cern have  a  right  to  rely  for  payment,  and  is  therefore  to  be  made  liable 
to  losses,  although  he  may  have  expressly  stipulated  for  exemption  from 
them."  And,  after  referring  to  Grace  v.  Smith  and  Waugh  v.  Carver,  in 
the  former  of  which  De  Grey,  C.  J.,  says : — «  The  true  criterion  is,  to 
inquire  whether  Smith  agreed  to  bear  the  profits  of  the  trade  with  Robin- 
son, or  whether  he  only  relied  on  those  profits  as  a  fund  of  payment — a 
distinction  not  more  nice  than  usually  occurs  in  questions  of  trade  and 
usury" — his  lordship  continues :  «  This  distinction  has  been  recognised 
in  many  cases ;  of  which  it  may  suffice  to  mention  Dry  v.  Boswell, 
1  Camp.  329,  and  Benjamin  v.  Porleus,  2  H.  Bla.  590.    And,  although 

(a)  It  makes  the  quasi  partner  liable  to  the  same  extent  as  an  actual  partner. 
tb)  8ee  Bond  v.  iVW,  a  M.  &  W.  357. 

(c)  Yet  the  liability  of  a  quasi  partner  is  not  incurred  by  an  annuitant,  who  diniiiu&hos  that 
by  taking  bolh  pro/Hi  and  principal. 
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in  Ex  parte  Hamper,  17  Ves.  404,  Lord  Eldon  said  the  distinction  was 
so  thin(«)  that  he  could  not  state  it  as  established  upon  due  consideration, 
yet  he  acted  upon  it  in  that  case ;  and  again  in  Ex  parte  Watson,  19  Ves. 
459,  where  he  said — « One  who  receives  a  salary,  not  charged  upon  pro- 
fits,— according  to  a  known,  though  nice  distinction, — is  not,  by  that,  a 
partner.'  Nor  does  it  appear  to  make  any  difference  whether  the  money 
is  received  by  way  of  interest  on  money  lent,  or  wages,  or  salary  as  agent, 
or  commission  on  sales."  [Maule,  J.  *The  nice  distinction,  to  r*g52 
which  Lord  Eldon  adverts,  would  arise  in  LowthitCs  Case,  but 
not  in  that  of  the  present  defendant.]  Upon  all  the  authorities,  it  is  quite 
clear  that  both  were  interested  in  the  profits,  and  therefore  both  partners. 

Talfourd,  Serjt.,  (wiih  whom  was  Unthank,)  contrtl.  Upon  the  facts 
stated  in  the  special  case,  it  is  not  competent  to  the  court  to  enter  into  any 
conjectural  speculation  as  to  whether  or  not  the  transaction  between  the 
several  parties  was  colourable :  the  sole  question  is,  what  is  the  relation 
created  between  Nesham  and  Lowthin  by  the  agreement  of  the  15th  of 
June,  1844.  [Maule,  J.  The  proper  way  of  taking  the  account  between 
the  parties  under  the  agreement,  as  it  strikes  me,  would  be,  to  treat  Nesham 
as  a  person  entitled  to  the  whole  profits  of  the  newspaper,  subject  to  the 
payments  guarantied  to  Lowthin.]  Nesham  does  not  stipulate  for  any 
part  of  the  profits,  as  such.  He  could  derive  no  larger  benefit  under  the 
agreement  than  the  annual  payments  and  the  gross  sum  of  500f.  during 
the  seven  years.  [Maule,  J.  The  1500/.  is  not  to  be  paid  at  all,  unless 
the  profits  of  the  concern  realize  it.]  Assuming  that  to  be  the  true  con- 
struction of  the  agreement,  it  does  not  create  a  partnership.  It  might  as 
well  be  said  that  a  false  representation  on  the  sale  of  a  public-house  would 
create  the  relation  of  partners  between  the  seller  and  the  purchaser.  The 
argument  on  the  other  side  must,  no  doubt,  prevail,  if  the  circumstances 
of  this  case  would  justify  an  affirmative  answer  to  the  question  suggested 
as  to  the  true  criterion,  by  Eyre,  C.  J.,  in  Grace  v.  Smith — whether  Nesham 
agreed  to  share  the  profits  of  the  trade  with  Lowthin.  Mr.  Smith,  in  his 
notes  to  Waughv.  Carver,  says:  "Actual  partnership  takes  place  when 
two  or  more  persons  agree  to  combine  property,  or  labour,  or  both,  in  a 
common  undertaking,  sharing  profit  and  *loss :"  and  he  refers  to  t*qko 
Green  v.  Beesley,  2  N.  C.  112,  2  Scott,  164,  where  Tindal,  C.  J.,  1 
observes:  «I  have  always  understood  the  definition  of  partnership  to  be 
a  mutual  participation  in  profit  and  loss."  In  Beete  v.  Bidgood,  1M.&R. 
143,  upon  the  sale  of  an  estate,  it  was  agreed  that  the  purchase-money  1 
should  be  paid  by  instalments,  with  interest  at  6/.  per  cent. ;  and  it  was 
held,  that  the  payments  reserved  under  the  name  of  interest  were  in  sub- 
stance part  of  the  purchase-money;  and  that,  unless  the  sale  were  merely 
colourable,  the  transaction  was  not  usurious.  Lord  Tenterden  said: 
"This  case  comes  before  the  court  out  of  a  contract  for  the  sale  of  an 

(a)  The  alleged  principle,  of  justice  to  the  community,  supra,  650,  appear*  to  admit  of  no  such 

dibtincliofi 
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estate,  not  out  of  a  contract  of  loan ;  though  the  parties  have  calculated 
the  price  partly  in  what  they  considered  the  value  in  present  money,  partly 
in  money  to  be  paid  at  a  future  day.  They  have  chosen  to  call  it  « inte- 
rest/ which  creates  tne  whole  difficulty.  If  they  had  said  « payable  by 
instalments/  there  would  have  been  no  doubt.  Our  business  is,  to  look, 
not  at  the  words,  but  at  the  substance."  Here,  the  substance  of  the  trans- 
action, as  well  as  the  words,  is,  the  sale  of  the  newspaper  for  the  sum  of 
1500/.  In  Mair  v.  Glennie,  4  M.  &  S.  240,  it  was  held,  that  an  agree- 
ment between  the  owner  and  the  captain  of  a  ship,  that  the  latter  should 
have  one-fifth  share  of  the  profit  or  loss  of  the  voyage  on  ship  and  cargo, 
did  not  amount  to  a  partnership.  "It  has  been  contended,"  said  Lord 
Elllsborough,  "that  the  captain  was  virtually  a  partner:  but,  on  what 
ground  has  it  been  so  contended  ?  The  ground  is,  because  payment  of  the 
captain's  wages  was  to  depend,  as  to  its  amount,  upon  a  reference  to  the 
value  of  the  cargo :  but,  according  to  that  mode  of  argument,  every  sea- 
man in  a  Greenland  voyage  would  become  a  partner  in  the  fishing  con- 
cern." [Wilde,  C.  J.  You  could  only  ascertain  what  Nesham  would  be 
•6541  *ent^ed  t0>  taking  the  account.]  That  alone  would  not  create 
*    a  partnership. 

Channell,  Serjt,  in  reply.  The  only  question  in  Beete  v.  Bidgood  was, 
whether  the  contract  was  of  a  description  that  would  render  the  parties 
liable  to  penalties  for  usury.  [Wilde,  C.  J.  The  court  held  that  there 
was  no  debt,  no  loan,  no  forbearance.]  Hesketh  v.  Blanchard,  4  East, 
147,  is  an  authority  to  show  that  any  agreement  for  a  share  of  profits  will 
create  a  liability  as  partners,  quoad  third  persons,  though  it  be  expressly 
stipulated  that  one  shall  not  be  responsible  for  losses. 

Wilde,  C.  J.  This  is  an  action  for  goods  sold  and  delivered :  and  the 
sole  question  is,  whether,  at  the  time  the  goods  were  supplied,  the  two 
defendants  were  partners  in  the  concern  for  the  use  of  which  they  were 
furnished.  It  appears  that  the  goods  consisted  of  stamps  and  paper  for  a 
newspaper  called  The  Newcastle  Advertiser  and  Commercial  Herald,  of 
which  the  defendant  Nesham  had  formerly  been  the  proprietor,  but  which 
he  had  sold  to  certain  persons  for  the  sum  of  1600/.  payable  at  distant 
periods,  by  instalments ;  that  he  had  taken  from  those  persons  a  mortgage 
of  the  newspaper,  type,  .presses,  and  materials,  for  securing  the  purchase- 
money,  with  a  power  of  sale  ;  and  that,  pursuant  to,  and  in  the  exercise 
of,  such  powrer  of  sale,  and  with  the  consent  of  the  mortgagors,  he,  on  the 
15th  of  June,  1844,  entered  into  an  agreement  for  the  sale  of  the  news- 
paper and  effects  comprised  in  the  indenture  of  mortgage,  to  Lowthin,  the 
other  defendant.  We  may  exclude  from  our  consideration  all  that  occurred 
antecedently  to  the  date  of  this  agreement.  The  sole  question  is,  what 
is  its  true  effect.  My  brother  Talfourd  has  relied  upon  the  case  of  Beete 
*6*S51  v*  Bidgood,  f°r  the  'purpose  of  showing  that  the  court  must  look 
at  the  general  purview  of  the  agreement,  in  order  to  ascertain  the 
intention  of  the  parties.    It  was  there  held  that  an  agreement  that  the 
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price  of  an  estate  should  be  paid  at  certain  future  days,  with  interest  at 
six  per  cent,  per  annum,  was  not  usurious— the  court  rejecting  the  tech- 
nical term  interest,  and  saying,  that,  though  the  parties  chose  to  call  a 
portion  of  the  sum  interest,  it  was,  in  truth,  only  part  of  the  purchase- 
money.  Adopting  the  principle  of  that  case,  and  looking  at  the  intention 
of  the  parties  to  this  agreement,  I  am  unable  to  come  to  any  other  conclu- 
sion than  that  it  created  an  interest  in  the  profits  of  the  concern  in  Nesham, 
which  constituted  him  a  partner,  quoad  third  persons.  The  view  presented  , 
by  my  brother  Maule,  in  the  course  of  the  argument,  seems  to  me  to  be 
the  correct  one.  The  result  is  this : — The  concern  is  worth  1500/.  Nesham 
and  Lowthin  enter  into  an  agreement  for  a  partnership,  to  enure  for  seven 
years :  that  limit  being  fixed,  because  it  was  presumed  that  within  that 
time  the  1500/.  would  be  paid  out  to  Nesham.  If  the  profits  were  not 
sufficient  to  pay  the  1500/.  over  and  above  the  allowance  of  150/.  to  Low- 
thin,  Nesham  was  to  get  nothing ;  otherwise,  he  was  to  have  the  surplus 
profits,  if  and  until  they  should  amount  to  500/.  within  the  seven  years. 
It  is  immaterial  that  the  transaction  might  have  been  put  upon  a  different 
basis  by  a  six  months*  notice.  All  the  cases  seem  to  agree,  that,  whatever 
be  the  private  stipulations  between  the  parties  themselves,  an  agreement 
for  a  participation  in  the  profits  constitutes  a  partnership  as  to  third  per- 
sons ;  for,  it  is  but  reasonable  that  one  who  stipulates  for  an  interest  in  the 
profits  should  be  held  liable  to  those  who  supply  the  means  of  carrying  on 
the  trading  concern  out  of  which  those  profits  are  to  arise.  It  is  therefore 
material  to  ascertain  what  was  the  interest  which  Nesham  'created  r*Q$Q 
for  himself  by  this  agreement.  He  was  to  receive  all  the  profits  *• 
acquired  by  the  publication  of  the  newspaper,  beyond  150/.  per  annum 
until  the  1500/.  and  interest,  and  500/.  in  addition,  should  have  been  fully 
paid.  If  no  profits  were  realized  beyond  150/.  per  annum,  he  would  get 
nothing :  for,  it  would  be  idle  to  say  that  he  is  entitled  to  receive  the  whole 
profits,  and  liable  to  pay  150/.  per  annum  to  Lowthin ;  the  rule  against 
circuity  of  actions  would  prevent  that  construction.  Throughout  each 
year  of  the  term,  Nesham's  right  to  receive  any  thing  depends  upon  the 
contingency  of  a  fund  accruing  from  profits.  If  during  the  term  no  profits 
are  realized,  no  payments  are  to  be  made  to  Nesham.  The  argument  has 
proceeded  entirely  upon  the  footing  of  the  1500/.  being  a  sum  that  is  to 
be  absolutely  paid.  That  clearly  is  not  so.  In  a  certain  event  only  it  is 
that  the  sums  stipulated  to  be  paid  to  Nesham  are  to  be  paid,  viz.  in  the 
event  of  profits  being  realized  sufficient  to  pay  them.  It  seem  to  me, 
therefore,  upon  the  simplest  principles  applicable  to  the  law  of  partnership, 
that  Nesham  has  entered  into  the  contract  under  circumstances  that  impose 
upon  him  a  liability  for  goods  supplied  for  the  carrying  on  of  the  concern. 
It  would  be  most  unjust  and  unreasonable  that  he  should  be  permitted  to 
take  the  whole  profits  of  the  publication,  and  not  be  held  responsible  for 
the  debts.  For  these  reasons,  I  think  the  plaintiff  is  entitled  to  judgment. 
Ccltman,  J.    I  am  of  the  same  opinion.    The  proviso  that  Nesham 
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should  have  power  to  put  an  end  to  the  partnership,  has  no  bearing  on  the 
question.  In  considering  what  is  the  proper  construction  of  the  agree- 
ment, regard  must  be  had  to  the  terms  on  which  the  business  was  carry- 
ing on.  The  question  is,  not  whether  Nesham  and  Lowthin  were,  by  this 
agreement,  constituted  partners  as  between  themselves,  but  whether  they 
•6^71  were  80  w**n  re^erence  to  third  persons  who  *furnished  goods  for 
carrying  on  the  concern.  A  party  who  stipulates  for  a  participa- 
tion in  profits,  as  such,  is  liable  as  a  partner  quoad  third  persons,  notwith- 
standing he  may  have  expressly  stipulated  that  he  shall  not  be  subject  to 
losses.  With  regard  to  the  500/.,  the  matter  is,  I  think,  still  clearer  than 
as  to  the  other  part  of  the  case.  The  quantum  of  profit  to  be  received,  is 
quite  immaterial.  Whether  Nesham  will  ever  obtain  the  500/.  depends 
upon  the  contingency — of  profits  arising  out  of  the  publication  sufficient 
to  pay  150/.  a  year  to  Lowthin,  and  the  annual  payments  in  liquidation 
of  the  1500/.  and  interest.  I  think  it  is  quite  clear,  that,  as  regards  the 
claim  of  this  plaintiff,  Nesham  was  a  partner. 

Maule,  J.  I  am  of  the  same  opinion.  I  quite  agree  that  we  are  to 
look  at  the  substance,  and  not  at  the  mere  form,  of  the  transaction.  The 
question  is,  whether  it  gave  Nesham  an  interest  in  the  profits  of  the  news- 
paper. Before  the  date  of  the  agreement,  the  whole  profits  belonged  to 
him.  What  does  he,  in  substance,  part  with  ?  Lowthin  is  to  manage  the 
concern,  and  to  receive  150/.  a  year,  at  all  events,  for  seven  years.  That 
is  all  that  Lowthin  is  certain  of  receiving.  Deduct  that  sum  from  the 
whole  interest  in  the  newspaper,  and  Nesham  is  interested  in  the  excess, 
except  in  the  improbable  event  of  the  profits  realizing  more  than  sufficient 
to  pay  the  annual  instalments  of  the  1500/.,  the  150/.  a  year  to  Lowthin, 
and  the  further  sum  of  500/.  in  the  seven  years.  Upon  that  simple  state- 
ment, it  might  very  well  be  questioned  whether  Lowthin  was  a  partner,  or 
whether  he  was  not  a  sort  of  salaried  manager,  remotely  interested  in  sur- 
plus profits.    It  is,  however,  unnecessary  to  discuss  that ;  for,  no  one  dis- 

*6581  Putes  ^at  ^e  ls  a  Partner-(a)  I  think  Nesham  is  a  much  'more 
unquestionable  partner  than  Lowthin.  Nesham's  pecuniary  stake 
is  greater  or  less  according  to  the  amount  of  profits  realized.  It  is  quite 
impossible  to  say  that  he  has  not  such  an  interest  as  to  render  him  liable 
as  a  partner  for  goods  supplied  to  the  concern. 

V.  Williams,  J.,  concurred.  Judgment  for  the  plaintiff.(o) 

(a)  He  had  suffered  judgment  by  default;  will  non-liability  in  Lowthin  would  have  been 
a  good  defence  to  Nesham. 

(6)  In  the  case  of  an  actual  partnership,  the  rule  appears  to  be  correctly  laid  down  by 
Pothier,  « Pour  qu'uno  dette  5»oit  reputee  dette  do  la  societe,  et  quelle  oblige  aiasi  solidaire- 
meni  chacun  des  associes,  it  faut  que  deux  chosee  concourent,  1°  qu'elle  ait  ete  contnicuie 
par  quelqu'un  qui  cut  le  pouvuir  d'obliger  tous  los  associea :  2°  qu'elle  ait  6t£  contract^  an 
nora  de  la  aociet*."—  Control  de  Society  No.  97. 
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WHITE  v.  FELTHAM.    Mv.  25. 

A  declnration  omitting  to  state  whether  th<«  plaintiff  sues  in  person  or  by  attorney,  is  irregu- 
lar; but  the  application  to  set  it  aside  should  be  made  at  chambers. 

An  affidavit  intituled,  u  W.  W,  carrying  on  business  under  the  name  or  trtyle  of  VV.  T.  &  Co, 
plaintiff,  and  C.  F.,  defendant'' — die  plaiutilT  huving  so  described  himself  in  die  writ, — 
was  held  sufficient. 

Ball,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside  the 
declaration  filed  in  this  cause,  for  irregularity,  with  costs,  as  deviating 
from  the  form  prescribed  by  R.  T.  3  W.  4,  r.  15,  which  orders  "that 
every  declaration  shall,  in  future,  be  intituled  in  the  proper  court,  and  of 
the  day  of  the  month  and  year  on  which  it  is  filed  or  delivered,  and  shall 
commence  as  follows:"  one  of  the  forms  given  (for  the  commencement 
of  a  declaration  after  summons)  running  thus:  "  [  Venue]  A.  B.,  by  E.  F., 
his  attorney  [or,  in  his  own  proper  person,]  complains  of  C.  D.,  who  lias 
been  summoned  to  answer  the  said  A.  B.,"  &c.  In  the  present  case,  the 
declaration  commenced  thus : — "  London,  to  wit.  William  White,  carry- 
ing on  business  under  the  name  or  style  of  William  Turner  &  Co.,  com- 
plains of  Charles  Feltham,  who  has  been  summoned  to  answer  the  said 
William  White,"  &c.,  *not  stating  whether  the  plaintiff  sued  in  1^559 
person,  or  by  attorney.  *• 

The  affidavit  upon  which  the  motion  was  founded  was  intituled  as  fol- 
lows:— "In  the  Common  Pleas.  Between  William  While,  carrying  on 
business  under  the  name  or  style  of  William  Turner  &.  Co.,  plaintifT,  and 
Charles  Feltham,  defendant."  The  plaintiff  had  been  similarly  described 
in  the  writ  of  summons. 

Carrington  showed  cause,  upon  an  affidavit  which  stated  that  the  name 
of  the  plaintiff's  attorney  was  endorsed  upon  the  writ  of  summons,  and 
also  appeared  at  the  foot  of  the  notice  of  declaration  served  upon  the 
defendant.  He  submitted  that  the  affidavit  upon  which  the  motion  was 
founded  was  incorrectly  intituled.  [Wilde,  C.  J.  In  intituling  his  affi- 
davit, the  defendant  has  followed  the  description  the  plaintiff  has  given  of 
himself  in  the  writ  and  declaration.  Surely  that  is  sufficient.]  It  was 
further  submitted,  that  the  writ  and  notice  of  declaration  gave  the  defend- 
ant all  requisite  information  for  the  delivery  of  his  plea ;  that  the  rule  of 
Michaelmas  term,  3  W.  4,  was  directory  only,  or,  if  compulsory,  to  be 
enforced  by  demurrer ;  that,  if  the  court  should  think  the  departure  from 
the  prescribed  form  a  mere  irregularity — as  was  held  in  Marshall  v. 
Thomas,  3  M.&  Scott,  98,  2  Dowl.  P.  C.  208— the  defendant  was  not 
justified  in  incurring  the  expense  of  an  application  to  the  court,  but  should 
have  gone  to  a  judge  at  chambers:  Ward  v.  Graystock,4  Dowl.  P.  C.  717. 

Ball,  in  support  of  his  rule.  The  rule  in  question  is  clearly  impera- 
tive :  Thompson  v.  Dicas,  1  C.  &  M.  768,  2  Dowl.  P.  C.  93 ;  Dod  v.  Grant, 
4  Ad.  &  E.  485, 6  N.  &  M.  70 :  and  the  case  of  Marshall  v.  Thomas  r»fifio 
is  a  'distinct  authority  to  show  that  the  proper  mode  of  taking 
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advantage  of  it  is  by  motion,  and  not  by  demurrer.  [Wilde,  C.  J.  No 
doubt  the  declaration  is  irregular:  but  the  question  is,  whether  you  do  not 
lose  your  right  to  costs  by  coming  to  the  court,  instead  of  going  before  a 
judge  at  chambers.]  The  point  is  novel  and  of  some  importance,  inas- 
much as  it  involves  a  question  upon  the  construction  of  a  rule  of  court 
having  all  the  force  of  an  act  of  parliament;  and,  in  term  time,  the  parties 
could  not  have  the  assistance  of  counsel  at  chambers.  In  Ward  v.  Gray- 
stock,  the  application  was  to  strike  out  counts,  which  is,  by  the  express 
language  of  the  rule  of  Hilary  term,  4  W.  4,  r.  6,  to  be  made  to  a  judge 
at  chambers, — unless  it  involves  a  point  of  law,  or  the  construction  of  a 
statute:  Doe  d.  The  Overseers  of  Llandesillo  v.  Roe,  4  Dowl.  P.  C.  222. 

Wilde,  C.  J.  The  language  of  the  rule  and  the  form  is  perfectly  clear 
and  distinct ;  and,  in  some  instances,  it  may  be  important  that  it  should 
be  strictly  adhered  to.  The  defendant  ought  to  be  duly  informed  as  to 
who  is  the  person  to  whom  he  is  to  deliver  his  plea.  The  declaration  is 
therefore  irregular,  in  omitting  to  show  whether  the  plaintiff*  sues  in  per- 
son or  by  attorney ;  and  the  rule  must  be  made  absolute  for  setting  it  aside : 
but,  inasmuch  as  the  defendant  has  unnecessarily  come  to  the  court,  when 
the  matter  might  have  been  set  right,  at  much  less  expense,  by  a  judge 
at  chambers,  the  rule  must  be  made  absolute  without  costs. 

The  rest  of  the  court  concurring,         Rule  absolute,  without  costs. 


•661]  *THORNE  v.  JACKSON.    JVov.  17. 

"Sworn  m  court  the  5th  day  of  November,  lb  W,  before  E.  V.  W.,"'  (the  judge'*  signature,) 
is  a  sufficient  jurat. 

Upon  a  motion  lor  a  suggestion  under  the  Middlesex  court  of  requests  net.  (23  G.  Q,  c.  33, 
s.  1°,)  the  defendant,  in  his  atlidavit,  described  himself  ns  "of  No.  51,  Bedford  Row, 
Hollx)rii.  in  the  eounty  of  Middlesex  ;"  and  alleged  that  he,  "before  mid  nt  the  commence- 
ment of  the  suit,  was,  and  ever  since  had  been,  and  still  was,  inhabiting  and  resident  in 
Bedford  How  aforesaid,  and  that  he,  for  and  during  all  that  time,  was.  and  still  was,  liable  to 
be  summoned  to  the  court  of  requests  held  at  King^ptte  Street,  Hollxirn  nib  re  said,  and  that 
the  cause  of  action,  and  every  part  thereof,  arose  within  the  jurisdiction  of  the  said  court:"— 

Held,  that  this  affidavit  did  not  allege,  with  sullieient  di-Unetness,  thut  the  defendant  resided 
in  Bedford  Row.  in  the  county  of  Midd|e*.ex,  or  thut  the  court  of  requests  held  at  Eiugsgale 
Street  was  the  Middlesex  court  of  requests. 

Debt,  for  goods  sold  and  delivered,  with  a  count  upon  an  account 
stated.    Plea,  never  indebted. 

By  his  particulars  of  demand,  the  plaintiff  claimed  the  sum  of  4/.  1 1$.  6d. ; 
and  at  the  trial  before  a  judge  of  the  sheriff's  court  in  London,  he  obtained 
a  verdict  for  1/.  Is. 

Charnock,  on  a  former  day,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  a  suggestion  should  not  be  entered  on  the  roll,  to  entitle 
the  defendant  to  double  costs,  under  the  Middlesex  court  of  requests  act.(o) 

(a)  23  G.  '2,  c.  which  enacts,  (s.  19.)  "that,  in  ease  any  action  of  debt  or  action  upon 
assumpsit  shal I  be  conuneri.-cd  and  prosecuted  in  any  of  bis  majesty's  courts  of  record  at 
Wcstruiniacr,  and  the  defendant  or  defendant*,  at  the  tune  of  such  action  brought,  ahull  live 
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The  affidavit  upon  which  the  motion  was  founded  was  *as  follows : —  r*fif?9 
"John  Jackson,  of  No.  51,  Bedford  Row,  Holborn,  in  the  county 
of  Middlesex,  tailor,  the  above-named  defendant,  maketh  oath  and  saith, 
that  the  above-named  plaintiff  did,  on  the  trial  of  this  cause,  obtain  a 
verdict  for  the  sum  of  1/.  Is.,  and  no  more:  and  this  deponent  further 
saith  that  this  deponent,  before  and  at  the  commencement  of  this  suit, 
was,  and  ever  since  hath  been,  and  still  is,  inhabiting  and  resident  in 
Bedford  Row  aforesaid,  and  that  this  deponent,  for  and  during  all  that 
time,  was,  and  still  is,  liable  to  be  summoned  to  the  court  of  requests  held 
at  Kingsgate  Street,  Holborn,  aforesaid,  and  that  the  cause  of  the  above 
action,  and  every  part  thereof,  arose  within  the  jurisdiction  of  the  said 
court." 

B.  C.  Robinson  showed  cause.  The  jurat  of  the  affidavit  upon  which 
the  present  rule  was  obtained,  is  insufficient.  It  runs  thus; — "Sworn  in 
court,  the  5th  day  of  November,  1846,  before  E.  V.  Williams" — not 
showing  where  it  was  sworn,  nor,  otherwise  than  by  mere  recital,  that  it 
was  sworn  before  a  judge.  [Maule,  J.  The  proper  form  of  jurat,  as  it 
seems  to  me,  would  be,  "Sworn  in  court,  this,"  &c,  without  stating  before 
whom.  In  Empey  v.  King,  2  D.  &  L.  375,  a  jurat  stating  the  affidavit  to 
have  been  sworn  "at  my  chambers,  Rolls  Gardens,  Chancery  Lane,  this 
19th  day  of  November,  1844,"  and  signed  by  a  judge,  was  held  sufficient: 
Lord  Chief  Baron  Pollock  observing,  "that,  in  the  case  of  a  commis- 
sioner, the  omission  of  the  words  « before  me,'  may,  perhaps,  render  the 
affidavit  bad ;  but  it  is  not  so  here.  This  form  of  jurat  has  been  invariably 
used,  and  we  are  unwilling  to  disturb  the  practice  by  questioning  its  va- 
lidity."] The  affidavit  does  not  sufficiently  show  that  the  defendant  was, 
at  the  commencement  of  the  "suit,  resident  within  the  jurisdiction  r*6(}3 
of  the  local  court.  There  is  no  distinct  averment  that  the  whole 
of  Bedford  Row  is  in  the  county  of  Middlesex,  or  that  the  defendant  was 
resident  in  a  part  that  is  within  that  county;  or  that  the  court  held  in 
Kingsgate  Street,  Holborn,  to  which  the  defendant  is  averred  to  be  liable 
to  be  summoned,  is  the  court  of  requests  for  the  county  of  Middlesex; 
and  this  court  cannot  take  judicial  notice  that  it  is  so. 

Charnocky  in  support  of  his  rule.  The  affidavit  shows  with  sufficient 
certainty  that  the  place  of  the  defendant's  residence  is  in  the  county  of 
Middlesex.  The  deponent  begins  by  describing  himself  as  of  No.  51, 
Bedford  Row,  Holborn,  in  the  county  of  Middlesex ;  and  then  goes  on 
to  state,  that,  before  and  at  the  commencement  of  the  suit,  he  was,  and 
ever  since  had  been,  and  still  was,  resident  "in  Bedford  Row  aforesaid," 

or  reside  in  the  said  county  of  Middlesex,  and  be  liablo  to  be  summoned  to  the  said  county 
court,  and  the  jury  upon  the  trial  of  such  cause  shall  find  the  damages  for  the  plaintiff  under 
the  value  of  4U«., — unless  the  judge  shall  in  open  court  certify  on  the  back  of  the  record  that 
the  freehold  or  title  to  the  plaintiff's  land  principally  came  in  question,  or  that  an  act  of  bank- 
ruptcy principally  came  in  question  at  such  trial, — then  and  in  such  case  no  costs  shall  bo 
awarded  to  the  plaint  ill'  in  such  action,  but  the  defendant  or  defendants  shall  be  entitled  to, 
ind  recover,  double  costs  of  suit" 
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which  refers  to  and  incorporates  the  previous  allegation  that  Bedford  Row 
is  in  the  county  of  Middlesex.  [Maule,  J.  Does  the  statement  amount 
to  an  allegation  that  the  whole  of  Bedford  Row  is  in  the  county  of  Middle- 
sex ?  Besides,  it  is  not  very  clear  that  the  word  "  aforesaid"  has  reference 
to  Holborn,  rather  than  to  Middlesex ;  and,  if  to  the  former,  it  is  matter 
of  notoriety  that  Holborn  is  not  wholly  situate  within  the  county  of  Mid- 
dlesex.] The  court  in  question  being  held  in  Kingsgate  Street  under  the 
authority  of  an  act  of  parliament,  the  court  will  take  judicial  notice  of  its 
locality.  If  it  was  not  held  in  the  county,  the  plaintiff"  might  have  shown 
that  fact.(a)  [Wilde,  C.  J.  The  defendant  must  make  out  a  case  to 
entitle  him  to  enter  a  suggestion,  as  prayed ;  otherwise  there  is  nothing 
for  the  plaint i AT  to  answer.] 

*f  641  *Wilde,  C.  J.  It  appears  to  me  that  the  defendant  in  this  case 
has  failed  to  bring  himself  within  the  terras  of  the  act  of  parlia- 
ment. At  all  events,  the  affidavit  upon  which  the  motion  is  founded 
should  show,  with  a  reasonable  degree  of  certainty,  that  the  applicant  is 
a  person  entitled  to  the  relief  he  seeks.  Now,  it  is  perfectly  consistent 
with  what  is  sworn  here,  that,  though  the  defendant  was  resident  in  Bed- 
ford Row  in  the  county  of  Middlesex,  at  the  time  the  affidavit  was  made, 
he  might  have  resided,  at  the  time  the  action  was  commenced,  in  another 
part  of  Bedford  Row,  which  may  be  in  the  city  of  London.  He  has, 
therefore,  failed  to  show  with  due  certainty  that  he  was  resident  in  the 
county  of  Middlesex  at  the  time  of  the  suit. 

He  has  also,  I  think,  failed  to  show  that  he  was  resident  within  the 
jurisdiction  of  the  court  of  requests  for  the  county  of  Middlesex:  for,  we 
cannot  take  judicial  notice  that  the  court  in  Kingsgate  Street  is  the  court 
of  requests  for  that  county. 

I  therefore  think  that  the  rule  must  be  discharged. 

Coltman,  J.  In  Rex  v.  Burridge,  3  P.  Wras.  439,  496,  which  was  an 
indictment  for  aiding  and  assisting  a  felon  to  escape,  the  court  said:  "It 
is  not  laid  that  this  fact,  of  aiding  and  assisting,  was  done  with  force,  nor 
that  Burridge  was  present  at  the  escape;  and  therefore  the  aid  and  assist- 
ance might  be  afforded  in  a  different  county;  and  we  cannot  take  notice 
that  the  whole  township  or  vill  of  Ivelchester  is  in  the  county  of  Somerset." 
Neither  can  we  take  notice  judicially  that  Bedford  Row  is  in  the  county 
of  Middlesex. 

The  other  point  I  also  think  is  equally  fatal. 
"6651       *Maule,  J.   I  am  of  the  same  opinion.   We  must  not  by  infe- 
rence and  implication  supply  facts  which  ought  to  be  distinctly 
and  positively  alleged  in  affidavits. 

V.  Williams,  J.,  concurred.  Rule  discharged.(o) 

(a)  Seo  Bishop  v.  Marth,  0  N.  C.  1'J,  8  Scott,  1QS;  Thorn  v.  Chinnock,  1  M.  &  G.  216,  1  Scott, 
N.  R.  138. 

(A)  The  authority  to  enter  n  suggestion  under  this  act,  it  seems,  still  exists,  notwithstanding 
tho  jurisdiction  of  the  court  is  transferred  to  tint  new  county  courts  established  under  the 
9  &  10  Vict  c.  95.    Per  Piatt,  R,  in  Turn  v.  Smith,  M.  T.  1847. 
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GILES  and  Another  ».  TOOTH. 
SAME  v.  Ten  other  Persons,  severally.    Nov.  14. 

The  plaintiffs  having  brought  eleven  actions,  against  as  many  directors  of  a  railway  company, 
for  the  recovery  of  the  same  demand — the  court  refused  to  stay  proceeding*  in  ail  the 
actions  but  one.    Vide  post,  677,  0U9. 

The  plaintiffs  having  brought  eleven  actions,  against  as  many  different 
individuals,  charging  them  as  members  of  the  provisional  committee  of  a 
projected  railway  company, 

Bramwell,  on  a  former  day  in  this  term,  on  behalf  of  the  several  de- 
fendants, obtained  a  rule  calling  upon  the  plaintiffs  to  show  cause  why  the 
proceedings  in  each  of  the  actions  should  not  be  stayed,  until  the  court 
should  otherwise  order,  except  in  such  one  of  the  actions  as  the  plaintiffs 
should  elect  to  proceed  with.  The  motion  was  founded  upon  an  affidavit 
which  stated,  that  the  actions  were  brought  to  recover  1560/.  alleged  to 
be  due  to  the  plaintiffs  for  certain  services  performed  by  them  in  connec- 
tion with  a  proposed  railway,  to  be  called  "The  Tunbridge-and-Rye- 
H arbour  Railway;"  that  the  several  writs  in  the  eleven  actions  bore  date 
respectively  the  8th  of  June,  1846,  the  debt  endorsed  on  each  writ  being 
*1650/. ;  that  declarations  were  delivered  in  all  the  actions  on  the  t*qqq 
20th  of  June,  the  declarations  and  particulars  of  demand  being 
the  same  in  each  action,  except  in  the  names  of  the  defendants,  and  being 
in  a  lithographed  form,  in  which  the  plaintiffs'  names  were  printed, — 
whence  the  deponent  inferred  that  a  number  of  other  actions  had  been 
brought  by  the  plaintiffs  against  several  other  parties  in  respect  of  the 
same  cause  of  action ;  that  the  debt  sought  to  be  recovered  in  these  actions 
was  one  debt  only,  and  that,  if  it,  or  any  part  of  it,  was  due  from  the 
defendants,  it  was  due  from  them  jointly,  and  not  severally  from  each  of 
them,  and  that,  if  the  plaintiffs  should  obtain  judgment  against  any  one 
of  the  defendants,  they  would  have  no  legal  right  to  proceed  further 
against  any  other;  that  it  was  impossible  for  any  of  the  defendants  to  plead 
in  abatement  the  nonjoinder  of  co-contractors,  owing  to  the  great  number 
of  persons  whose  names  appeared  as  being  connected  with  the  proposed  rail- 
way ;  and  that  no  proceedings  beyond  the  declaration,  particulars  of  de- 
mand, and  orders  for  time  to  plead,  had  taken  place  in  any  of  the  actions. 

Channel!,  Serjt.,  and  Piggott,  showed  cause.  This  is  not  the  ordinary 
application  to  consolidate  the  actions,  but  simply  an  application  to  stay 
the  proceedings  in  several  actions  rightfully  brought  against  several  per- 
sons individually  liable  for  the  same  debt,  leaving  the  plaintiffs  to  proceed 
in  one  only.  The  rule  prayed  is  one  which  the  court  has  no  power  to 
make :  and,  even  if  it  had  such  power,  it  would  not  be  a  fit  case  for  its 
exercise.  The  defendants  do  not  propose  to  be  bound  by  the  result  of 
the  case  to  be  proceeded  with:  and,  even  if  they  did,  the  court  has  no 
power  to  compel  the  plaintiffs  to  become  parties  to  such  a  bargain.    It  is 

vol.  iii.  52  2  M 
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not  probable  that  the  whole  of  the  defendants  became  connected  with  the 

*6671  comPany  at  tne  same  t'me  >  and  therefore  all  'cannot  be  liable  to 
precisely  the  same  extent,  each  being  responsible  only  for  con- 
tracts entered  into  by  the  company  since  he  joined  it.  In  Doyle  v.  Ander- 
son, 1  Ad.  &  E.  635,  it  was  held,  that,  where  a  plaintiff  brings  several 
actions  upon  the  same  policy  of  assurance,  against  several  underwriters, 
the  court  will  not,  without  the  consent  of  the  plaintiff,  make  a  consolida- 
tion rule,  upon  the  terms  of  both  plaintiff  and  defendant  being  bound  in 
all  the  actions  by  the  event  of  one.  This  is  not  like  the  case  of  Sharpe  v. 
Lethbridge,  4  M.  &G.  37,  4  Scott,  N.  R.  722,  where,  five  separate  actions 
having  been  brought  against  five  different  individuals  upon  five  several 
guarantees  given  to  secure  distinct  portions  of  the  same  debt,  and  a  judge 
at  chambers  having  made  an  order  for  consolidating  them,  this  court  re- 
fused to  rescind  the  order:  though,  if  it  were  necessary  for  the  purpose  of 
this  argument,  good  reasons  might  be  urged  against  the  soundness  of  that 
decision.  [Wilde,  C.  J.  I  have  known  rules  of  this  sort  repeatedly 
granted  in  the  case  of  actions  upon  bail-bonds.]  In  Bartlett  v.  Bartlett, 
4M.&  G.  269,  4  Scott,  N.  R.  779,  the  assignee  of  a  replevin-bond  having 
brought  actions  severally  against  the  principal  and  his  two  sureties,  the 
court  made  a  rule  that  the  proceedings  in  all  the  actions  should  be  stayed, 
upon  payment  of  the  rent  due,  and  costs ;  and  that,  upon  such  payment 
not  being  made,  the  first  action  should  be  proceeded  with,  the  defendants 
in  the  other  two  actions  agreeing  to  be  bound  by  the  event  of  the  first. 
In  Pechell  v.  Layton,  2  T.  R.  512,  the  court  refused  (before  trial)  to  stay 
proceedings  in  an  action  against  a  sheriff's  officer  for  a  penalty  on  the 
statute  32  G.  2,  c.  28,  s.  12,  though  a  similar  action  had  been  commenced 
against  the  sheriff  for  the  same  offence.  But,  after  verdicts  in  both  actions, 
•6681    *^e^  proceedings  in  both,  on  payment  of  one  penalty, 

and  the  costs  of  one  action:  Pechell  v.  Martin,  2  T.  R.  712. 
According  to  the  case  of  King  v.  Hoare,  13  M.  &  W.  494,(a)  if  this  were  a 
demand  for  which  the  defendants  were  jointly  liable,  a  judgment,  without 
satisfaction,  recovered  against  one  would  be  a  bar  to  the  actions  against 
the  others ;  or,  possibly,  the  defendants  might  have  a  remedy  by  audita 
querela,  to  prevent  the  plaintiffs  from  obtaining  satisfaction  more  than 
once:  Bac.  Abr.  Audita  Querela,  (P.)  The  case  of  Came  v.  Legh,  6  B. 
&  C.  124,  9  D.  &  R.  126,  will  probably  be  relied  on  for  the  defendants. 
There,  the  plaintiff  having  brought  two  actions  against  two  joint-contractors, 
for  the  same  debt,  the  court  set  aside  the  proceedings,  without  costs,  in 
one  action,  the  debt  and  costs  in  the  other  having  been  paid.  That  would 
be  an  authority  in  point,  if  this  had  been  the  case  of  a  joint  contract ;  but 
it  has  no  application  to  a  case  of  several  liability.  Abbott,  C.  J.,  there 
says :  «  This  is  not  at  all  analogous  to  the  case  of  several  actions  brought 
against  the  different  parties  to  a  bill  of  exchange ;  for,  there,  the  parties 
are  all  severally  liable ;  here,  the  partners  in  the  company  are  only  jointly 

(a)  And  we  Henry  v.  GoWn*y,  4D.4LG. 
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liable,  and,  if  sued  separately,  might  plead  in  abatement."  [Wilde,  C.  J. 
The  defendants'  affidavit,  which  states  that  it  was  impossible  for  any  of 
the  defendants  to  plead  in  abatement  the  non-joinder  of  co-contractors, 
owing  to  their  number,  shows  that  the  plaintiffs  could  not  have  sued  them 
jointly.]  Precisely  so.  Anderson  v.  Towgood,  1  Q.  B.  245,  which  may 
also  be  relied  on  for  the  defendants,  was  the  case  of  a  joint  and  several 
bond  upon  which  three  actions  had  been  brought ;  and  there  was  no 
opportunity  to  plead  in  abatement. 

*Bramwell,  in  support  of  the  rule.  There  are  many  cases  in  r*££9 
which  the  court  has,  in  the  exercise  of  its  equitable  jurisdiction, 
interposed  summarily  to  relieve  a  defendant  from  the  expense  and  incon- 
venience of  circuitously  availing  himself  of  a  defence  to  which  he  is  by 
law  entitled.  Thus,  in  Humphreys  v.  Knight,  6  Bingh.  572,  4  M.& 
P.  375,  a  bankrupt,  who  had  obtained  his  certificate  after  issue  joined  and 
before  judgment,  but  had  omitted  to  plead  it  puis  darrein  continuance, 
having  been  rendered  in  discharge  of  his  bail  after  judgment,  was  dis- 
charged on  motion:  and  in  Sadler  v.  Cleaver,  7  Bingh.  769,  5  M.& 
P.  706,  it  was  held,  that,  under  the  statute  6  G.  4,  c.  16,  s.  120,  which 
authorizes  the  discharge  of  a  certificated  bankrupt  taken  in  execution  for 
a  debt  provable  under  his  commission,  the  court  has,  incidentally,  the 
power  of  staying,  before  judgment,  proceedings  against  such  bankrupt  for 
such  debt.  In  Everett  v.  Youells,  3  B.  &  Ad.  349,  1  N.&M.  530,  where 
the  jury  had,  by  consent,  been  discharged  from  giving  a  verdict,  and  the 
plaintiff,  instead  of  proceeding  in  that  action — which  he  might  have  done, 
notwithstanding  the  discharge  of  the  jury — brought  a  new  action,  for  a 
cause  admitted  to  be  the  same,  the  court  stayed  the  proceedings,  but 
refused  to  allow  the  defendant  his  costs  of  the  latter  suit.  [Wilde,  C.  J. 
There  the  proceeding  was  against  good  faith.]  So,  in  Miles  v.  The  Inhabit- 
ants of  Bristol,  3  B.  &  Ad.  945,  a  plaintiff  having  brought  an  action  in 
the  court  of  King's  Bench  against  the  hundred,  pursuant  to  the  7  &  8 
G.  4,  c.  31,  (which  requires  juch  actions  to  be  brought  within  three 
months,)  afterwards  commenced  another  action  in  the  Exchequer  for  the 
same  cause — the  court  of  King's  Bench,  on  motion  compelled  him  to 
make  his  election  in  which  suit  he  would  proceed.  *[Maule,  J.  r«g70 
Do  you  contend  that  the  court  will  interfere  where  the  defendant  *■ 
may  have  relief  on  the  record,  or  in  some  other  way  ?]  It  clearly  is  no 
answer  to  say  that  the  defendants  might  be  relieved  by  the  obscure,  and 
almost  obsolete,  process  of  an  audita  querela.  Wherever  the  legal  relief 
is  difficult  of  access,  or  vexatiously  expensive,  the  courts  appear  to  have 
interfered  equitably.  [Maule,  J.  You  should  add,  "and  where  the 
defendant  has  an  equitable  case."]  In  Jefferies  v.  Sheppard,  3  B.  & 
A.  696,  in  an  action  against  die  sheriff  to  recover  money  levied  under  a 
Ji.fa.,  without  any  previous  demand,  the  court  of  King's  Bench  stayed 
the  proceedings  upon  payment  of  the  sum  levied,  without  costs.  In 
Pechell  v.  Layton  and  Pechell  v.  Martin,  the  court  evidently  proceeded 


Digitized  by  Google 


670 


Giles  v.  Tooth.  M.  T.  184C. 


upon  the  ground  that  one  of  the  actions  was  improperly  brought.  Here, 
it  is  sworn,  and  not  denied,  that  the  defendants,  if  liable  at  all,  are  liable 
jointly  ;  but  they  are  deprived  of  the  opportunity  of  pleading  in  abate- 
ment the  non-joinder  of  co-contractors,  by  the  difficulty  in  complying  with 
the  3  &  4  VV.  4,  c.  42,  s.  8.(a)  There  is  no  analogy  between  this  case 
and  the  case  of  several  actions  upon  a  policy  of  assurance.  Compelling 
a  plaintitr  to  deliver  particulars  of  bis  demand,  is  another  instance  of  an 
equitable  interference,  on  the  part  of  the  court,  with  the  common-law 
rights  of  a  plaintiff.  So,  the  staying  proceedings  until  security  is  given 
for  costs,  in  the  case  of  a  plaintiff  residing  abroad — which  can  only  be 
•671 1  just^et^  on  the  'ground  of  the  inequity  of  allowing  a  party  to  pro- 
ceed without  placing  him  sell',  in  respect  of  costs,  on  the  same 
footing  as  his  opponent.  At  all  events,  some  arrangement  might  be  sug- 
gested, to  relieve  the  defendants  from  the  unnecessary  accumulation  of 
costs :  for  instance,  the  whole  of  the  eleven  defendants  might  be  included 
in  one  action,  the  plaintiffs  only  taking  a  verdict  against  so  many  of  them 
as  he  may  show  to  be  liable.  [Maule,  J.  The  defendants  must,  in  that 
case,  agree  that  each  shall  be  liable  for  as  much  as  any  one  of  them  may 
be  liable  for.]  That  would  hardly  be  reasonable.  [Maule,  J.  Your 
affidavit  admits,  that,  if  any  debt  is  due  to  the  plaintiffs  at  all,  it  is  due 
from  all  the  defendants  jointly.  Channel^  Serjt.,  objected  that  trying 
eleven  actions  in  one  would  be  imposing  a  considerable  practical  difficulty 
upon  the  plaintiffs.  Maule,  J.  And  probably  without  making  any  sub- 
stantial difference  in  the  expense.] 

Wilde,  C.  J.  This  rule  calls  upon  the  plaintiffs  to  show  cause  why 
the  proceedings  in  each  of  these  eleven  actions  should  not  be  stayed  until 
the  court  should  otherwise  order,  except  in  such  one  of  the  said  actions  as  the 
plaintiffs  should  elect  to  proceed  with.  The  ground  of  the  motion  is,  that 
the  defendants  will,  by  allowing  the  actions  to  go  on,  be  placed  in  a  situa- 
tion of  peculiar  hardship,  from  which  they  can  only  be  relieved  in  a  cir- 
cuitous and  expensive  manner.  The  mere  circumstance  of  the  defend- 
ants being  placed  in  a  situation  of  hardship,  is  no  ground  for  depriving 
the  plaintiffs  of  any  rights  which  ordinarily  belong  to  suitors,  unless  the 
court  can  see  that  they  have  been  guilty  of  improper  or  oppressive  con- 
duct, or  that  some  equivalent  can  be  given  to  the  plaintiffs  for  the  measure 
of  relief  afforded  to  the  defendants.  Let  us  see,  in  the  first  place,  how 
the  defendants  make  out  that  they  are  entitled  to  the  circuitous  relief  sug- 

•6721    £estetK    I*  *s  sa*d  tnat  tney  are  unable  to  plead  *in  abatement  the 
non-joinder  of  co-contractors,  owing  to  the  great  number  of  per- 
sons whose  names  appeared  as  being  connected  with  the  proposed  rail- 

(a)  Whifli  enacts  4<  that  no  plea  in  abatement  for  the  non-joinder  of  any  person  ns  a  co- 
defendant  !*1iall  he  allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in  such 
plea  that  such  person  is  resident  within  the  jurisdiction  of  die  court,  and  unless  die  place  of 
residence  of  such  person  shall  bo  stated,  with  convenient  certainty,  in  an  affidavit  verifying 
*uch  plea." 

Sets  Taylor  v.  Harris,  i  B.  &  A.  93 ;  Newton  v.  Verbeke,  1  Y.  &  J.  257 ;  Lambe  r.  Smytht, 
15  M.  &  W.  433;  3  D.  &  L.  7 12 ;  Aeirton  v.  Stewart,  4  D.  &  L.  89 
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way ;  the  statute  3  &  4  W.  4,  c.  42,  s.  8,  requiring  an  affidavit  verifying 
the  statement  in  the  plea,  that  such  co-contractors  are  resident  within  the 
jurisdiction  of  the  court,  and  also  giving  the  places  of  residence  of  such 
co-contractors.  But  that  very  circumstance  shows  that  the  plaintiffs  could 
not  safely  have  sued  any  given  number  of  the  directors  jointly.  It  is  per- 
fectly competent  to  the  plaintiffs  to  proceed  against  any  one  of  the  parties 
separately,  unless  the  defendant,  so  sued,  can  give  them  the  benefit  of  a 
better  writ  against  the  whole  of  the  joint-contractors.  And,  if  any  diffi- 
culty presents  itself,  it  is  one  that  is  occasioned  solely  by  the  fact  of  the 
defendants'  having  entered  into  so  inconvenient  a  partnership.  The  legis- 
lature having  thought  that  pleas  in  abatement  of  this  sort  were  attended 
with  consequences  that  sometimes  operated  injustice  to  plaintiffs,  and  hav- 
ing encumbered  it  with  some  formalities  and  safeguards  that  were  deemed 
necessary  to  counteract  those  unjust  consequences,  why  are  we  to  give  to 
these  defendants  the  same  sort  of  relief  that  they  would  have  had  by  a 
plea  in  abatement  ?  I  can  discover  no  reason  whatever  for  it.  I  think  the 
defendants  have  failed  to  show  that  they  are  entitled  to  relief  by  any  circui- 
tous mode.  Have  they,  then,  shown  any  thing  amounting  to  misconduct 
on  the  part  of  the  plaintiffs,  to  call  for  the  equitable  interference  of  the 
court  to  deprive  the  plaintiffs  of  their  acknowledged  legal  right  ?  The 
plaintiffs  had  no  other  mode  of  enforcing  their  remedy.  There  has  been 
no  abuse  of  the  process  of  the  court,  no  oppressive  conduct  on  the  part 
of  the  plaintiffs.  What  ground,  then,  is  there  to  induce  the  court  to  inter- 
fere ?  I  do  not  feel  that  we  can  pronounce  any  rule  that  would  not  ope- 
rate injuriously  upon  the  plaintiffs,  or  give  rise  to  difficulties  in  the  way 
of  *their  prosecuting  the  suit.  If  there  be  any  great  inconve- 
nience  or  hardship  in  the  present  state  of  the  law,  resort  must  be 
had  to  the  legislature  to  provide  new  remedies  to  meet  new  combinations 
of  circumstances.  However  desirous  we  may  be  to  help  the  defendants, 
I  think  we  have  no  alternative,  but  must  discharge  this  rule. 

Coltman,  J.  It  appears  to  me  also  that  the  grounds  upon  which  this 
application  is  rested,  fail.  The  defendants  insist  that  they  are  entitled  to 
relief,  though  in  a  circuitous  and  inconvenient  manner  ;(a)  and,  further, 
that  the  bringing  of  several  actions  in  respect  of  the  same  demand  is 
oppressive  and  vexatious.  In  the  cases  cited,  in  which  the  court  has  inter- 
fered summarily  to  give  the  same  measure  of  relief  that  the  parties  might 
have  obtained  indirectly,  it  clearly  appeared  that  there  were  difficulties  in 
the  way  of  the  defendants'  obtaining  their  legal  rights.  None,  however, 
are  shown  here.  And  it  cannot  be  said  that  the  plaintiffs  have  acted 
vexatiously  or  oppressively  in  bringing  separate  actions,  inasmuch  as  the 
case  against  each  defendant  will,  in  all  probability,  be  very  dissimilar. 
It  would  operate  very  hardly  upon  the  plaintiffs,  to  compel  them  either  to 
join  all  the  defendants  in  one  action,  or  to  elect  against  which  to  proceed. 
I  think  they  had  reasonable  grounds  for  acting  as  they  have  done. 

(a)  Vide  post,  684,  n. 
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The  defendants  have  no  right  to  complain  of  hardship  ;  they  will  sus- 
tain no  inconvenience,  unless  it  shall  turn  out  that  they  are  resisting  a 
legal  demand.(a) 

Maule,  J.  I  also  am  of  opinion  that  this  rule  must  be  discharged. 
*6741  ^e  Pk^'flfc  are  asserting  a  claim  in  'respect  of  which  they  say 
eleven  persons  are  individually  liable  to  them.  They  might,  how- 
ever, find  a  difficulty  in  proving  that  all  the  eleven,  and  that  the  eleven 
only,  are  liable ;  and  therefore,  as  they  could  not  safely  join  them  in  one 
action,  they  are  fully  warranted  in  suing  them  separately.  The  defend- 
ants are  unable,  from  the  peculiar  nature  of  the  transaction  they  have  been 
engaged  in,  to  plead  in  abatement.  The  justice  of  the  case  is,  that  the 
plaintiffs  should  proceed  against  each  and  every  of  the  defendants,  and 
take  from  each  his  proportion  of  the  damages  they  may  recover.  The 
defendants  ask  the  court  to  interfere  summarily,  and  stay  the  plaintiffs' 
proceedings  unconditionally.  The  result  of  the  abortive  attempts  to  come 
to  some  arrangement,  which  have  been  made  in  the  course  of  the  argument, 
only  shows  how  much  better  it  is  to  leave  the  matter  to  be  settled  by 
known  legal  means.  The  cases  that  have  been  supposed  to  favour  the 
application  are  very  remote  from  the  real  point,  which  is,  whether  it  is 
just  and  right  that  the  court  should  interpose  under  circumstances  such 
as  the  present.  The  plaintiffs  had  a  legal  right  to  do  as  they  have  done, 
and  they  could  not  have  adopted  any  other  course  for  the  legal  and  proper 
enforcement  of  their  demand.  We  could  not  grant  the  defendants  what 
they  ask,  without  depriving  the  plaintiffs  of  a  right  given  to  them  by  law. 

V.  Williams,  J.,  concurred. 

Wilde,  C.  J.  The  plaintiffs  must  have  the  costs  of  this  motion.  The 
defendants  are  not  to  be  blamed  for  making  it,  but  there  can  be  no  reason 
why  they  should  not  pay  costs.  Rule  discharged  with  costs.(6) 

(a)  Perhaps  the  court  would  not  have  discharged  die  rule  simply  on  the  ground  that,  if 
there  was  a  logal  defence,  die  defendants  would  succeed  in  all  the  action*,  and  would  not 
be  legally  damnified ;  as  diat  answer  might  be  given  to  every  application  to  consolidate. 

(b)  See  the  next  case. 


•675]  'NEWTON  v.  BLUNT.    Nov.  25. 

Two  separate  actions  having  been  brought  against  two  joini-amtrartort,  in  respect  of  the  same 
demand,  and  the  debt  and  costs  in  one  action  having  been  paid,  a  judge  at  chambers  made 
an  order  stuying  the  proceedings  in  the  other  action,  without  co$U: — The  court  refused  to 
rescind  or  vary  the  order. 

This  was  an  action  brought  by  an  allottee,  against  a  provisional  direc- 
tor, of  a  projected  company,  called  "The  Direct-Birmingham-Oxford- 
Reading-and-Brighton- Railway  Company,"  to  recover  the  sum  of  78/. 
15$.,  the  amount  of  a  deposit  paid  by  the  plaintiff  on  thirty  shares  in  the 
company,  with  interest  thereon, — the  project  having  been  abandoned. 

The  writ  of  summons  was  sued  out  on  the  4th  of  July  last,  and  a  decla- 
ration  delivered  on  the  20th.    The  defendant  on  the  1st  of  August  pleaded 
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not)  assumpsit ;  and  on  the  10th  the  issue  was  made  up  and  dtlivered, 
and  notice  of  trial  given  for  the  sittings  in  the  present  lerm. 

On  the  4th  instant,  an  order  was  made  by  Crksswell,  J.,  at  the  instance 
of  the  defendant,  staying  all  further  proceedings  in  the  cause,  "the  debt 
having  been  paid  by  a  joint-contractor." 

The  affidavit  upon  which  this  order  was  made,  stated,  that  « the  plain- 
tiff had  commenced  as  well  this  action  as  a  certain  other  action  against 
one  Spottiswoode,  for  the  same  identical  cause  of  action  ;  that  the  defend- 
ant did,  on  the  31  st  of  October  last,  pay  to  a  clerk  of  Mr.  Elderton,  who 
is  as  well  the  attorney  for  the  plaintiff  in  this  action  as  in  the  said  action 
against  Spottiswoode,  the  sum  of  90/.  13*.  9d.,  being  the  before-mentioned 
sum  of  78/.  15s.,  with  the  interest  thereon,  and  the  costs  of  the  action 
against  Spottiswoode,  pursuant  to  an  order  to  stay  proceedings  in  the  said 
action,  dated  the  28th  of  October,  1846." 

JYewton,  in  person,  on  a  former  day  in  this  term,  obtained  a  rule  call- 
ing upon  the  defendant  to  show  cause  *why  the  order  of  Cress-  r*£7f; 
well,  J.,  should  not  be  rescinded  or  why  the  same  should  not  be 
varied  in  such  manner  as  the  court  mi«rht  direct. 

Peacock  showed  cause,  upon  an  affidavit  alleging  that  this  action  was 
brought  against  the  defendant,  as  one  of  the  provisional  directors  of  a  rail- 
way company,  called  "The  Direct-Birmingham-Oxford-Reading-and- 
Brighton-Railway  Company,"  for  the  recovery  by  the  plaintiff  from  the 
defendant  of  the  sum  78/.  15s.,  being  the  deposit  upon  thirty  shares  in  the 
said  railway  company,  allotted  to  the  plaintiff,  together  with  interest  there- 
on ;  and  that  the  plaintiff  had  also  commenced  another  action  against  one 
Andrew  Spottiswoode,  as  a  provisional  director  of  the  said  railway  com- 
pany, for  the  purpose  of  recovering  the  same  identical  sum  and  interest 
from  Spottiswoode,  and  for  the  payment  of  which  said  sum  and  interest 
Spottiswoode  and  the  defendant  in  this  action  were,  if  at  all,  only  jointly 
liable.  The  order  was  perfectly  warranted  by  the  circumstances.  The 
defendant  was  liable,  if  at  all,  only  jointly  with  Spottiswoode,  against 
whom  another  action  has  been  brought,  and  who  has  paid  the  debt  and 
the  costs  of  that  action.  If  a  party  has  chosen  to  bring  two  actions, 
where  by  law  he  was  only  entitled  to  bring  one,  he  cannot  complain  if 
he  obtains  costs  in  one  only.  Came  v.  Legh,  6  B.  &  C.  124,  9  D.  & 
R.  126,  is  precisely  in  point.  There,  the  plaintiffs  having  brought  two 
actions  against  two  joint-contractors,  for  the  same  debt,  the  court  set 
aside  the  proceedings,  without  costs,  in  one  action,  the  debt  and  costs  in 
the  other  having  been  paid  ;  observing — "  This  being  a  joint  debt,  the 
plaintiffs  were  at  liberty  to  sue  all  the  debtors  together,  or  any  one  sepa- 
rately, leaving  him  to  plead  in  abatement ;  but  they  had  no  right  to  sue 
all  the  parties  'separately  for  the  same  demand."  This  is  not  r*Q^*j 
like  the  case  of  an  application  to  stay  the  proceedings  in  one  of 
several  actions,  where  the  debt  has  not  been  paid :(«)  nor  is  it  like  the  case 

(a)  As  in  Gila  v.  Tooth,  ant*,  p.  005. 
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of  two  Concurrent  actions  against  the  drawer  and  the  acceptor  of  a  bill 
of  exchange,  where  the  two  claims  are  in  respect  of  two  different  and  dis- 
tinct contracts.(a)  But  this  is  the  case  of  a  plurality  of  actions  for  the 
recovery  of  a  joint  debt,  where  both  the  contractors  might  have  been  sued 
in  one  action,  and  where  one  of  them  has  paid  the  debt  and  costs.  In 
Pechell  v.  Layton,  2  T.  R.  512,  the  court  refused  (before  trial)  to  stay  the 
proceedings  in  an  action  against  a  sheriff's  officer  for  a  penalty  on  the 
statute  32  G.  2,  c.  28,  s.  12,  though  a  similar  action  had  been  commenced 
against  the  sheriff  for  the  same  offence :  but,  after  the  plaintiff  had  obtained 
verdicts  in  both  actions,  the  proceedings  in  both  were  stayed,  on  payment 
of  one  penalty,  and  the  costs  of  one  action :  Pechell  v.  Martin,  2  T. 
R.  712.  On  that  occasion,  Lord  Kenyon  said  :  "  The  words  of  the  act 
are  to  be  taken  reddendo  singula  singulis.  So,  by  analogy,  in  the  game 
laws,  where  several  persons  offend  by  going  out  and  killing  a  hare,  it  has 
been  determined  that  only  one  penalty  can  be  recovered  ;  though  the  plain- 
tiff has  his  election  to  sue  either."  [Maule,  J.  That  was  not  a  case  in 
which  the  plaintiff  could  have  sued  the  sheriff  and  the  officer  jointly.] 
That  makes  it  a  still  stronger  authority  for  the  defendant  here.  [  WrLDE,  C.  J. 
I  think  I  have  known  instances  of  applications  successfully  made  to  stay 
the  proceedings  in  three  actions  upon  a  bail-bond, — against  the  principal 
and  the  two  sureties, — on  payment  of  the  debt  and  costs  in  one.]  That 
*6781    course  was  pursued,  in  the  case  of  a  *  replevin-bond,  in  Bartlctt  v. 

J  Bartlett,  4  M.  &  G.  269,  4  Scott,  N.  R.  779.(6)  The  defendant  in 
one  action  could  not  plead  the  pendency  of  the  other :  Henry  v.  Goldney, 
15  M.  &  W.  494,  4  D.  &  L.  6.  [Wilde,  C.  J.  If  the  plaintiff  had  gone 
on  to  judgment  in  the  one  action,  the  defendant  in  the  other  action  might, 
it  seems,  have  pleaded  such  judgment  in  bar:  King  v.  Hoare,  13  M.  &. 
W.  494 ;  Henry  v.  Goldney.  In  Mile*  v.  The  Inhabitants  of  Bristol,  3  B.  & 
Ad.  945,  a  plaintiff  having  brought  an  action  in  the  court  of  King's  Bench 
against  the  hundred,  pursuant  to  the  7  &  8  G.  4,  c.  31,  (which  requires  such 
actions  to  be  brought  within  three  months,)  afterwards  commenced  another 
action  in  the  Exchequer  for  the  same  cause ;  and  the  court  of  King's 
Bench,  on  motion,  compelled  him  to  make  his  election  in  which  suit  he 
would  proceed.  Lord  Tenterden  there  says :  <«  This  court  cannot  inter- 
fere absolutely  to  prevent  the  plaintiff's  proceeding  in  an  action  which 
was  properly  brought  here ;  nor  have  we  any  control  over  the  action  in 
the  Exchequer.  But  we  have  authority  to  say,  in  the  action  depending 
in  our  court,  that  he  shall  not  proceed  further  in  that,  unless  he  abandon 
the  one  in  the  Exchequer.  He  must,  therefore,  make  his  election." 
There  would  be  no  hardship  on  the  plaintiff,  for,  if  he  were  to  go  on,  and 
the  defendant  were  to  avail  himself  of  the  defence  that  is  now  open  to 
him,  by  a  plea  puis  darrein  continuance,  not  only  would  the  plaintiff  obtain 
no  costs,  but  he  would  have  to  pay  the  defendant  costs  from  the  time  of 

(a)  Per  Abbott,  C.  J.,  in  Ccamt  v.  Legh,  C  B.  &  C.  124,  9D.&R  126. 

(b)  And  see  Tubby  v.  Hart,  post,  M  T.  1847. 
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pleading  such  plea:  Lyttleton  v.  Cross,  4  B.  &  C.  117,  6  D.  &  R.  81. 
[Wilde,  C.  J.  The  debt  having  been  paid,  the  plaintiff  can  never  be 
entitled  to  costs.  Maule,  J.  It  is  quite  evident  that  the  proceedings 
ought  to  be  stayed  upon  some  terms :  the  only  question  is  as  to  the  costs 
already  incurred.]  *Those  costs  have  been  improperly  incurred.  r*£7g 
The  defendant  is  clearly  entitled  to  the  equitable  interference  of 
the  court,  to  prevent  his  being  harassed  and  put  to  expense  that  can  have 
no  beneficial  result  even  to  the  plaintiff. 

Newton,  in  support  of  his  rule.  The  order  in  question  is  quite  unpre- 
cedented, and  operates  gross  injustice.  The  same  thing  was  attempted, 
but  without  success,  in  Giles  v.  Tooth,  ante,  p.  665.  [Wilde,  C.  J. 
That  was  a  totally  different  case :  there,  the  defendants  could  not  with 
safety  have  been  sued  jointly,  inasmuch  as  the  liability  of  each  might  have 
been  different  in  degree.(a)]  There  have  been  numerous  applications,  in 
cases  of  this  description,  for  rules  in  the  nature  of  consolidation  rules ; 
but  the  courts  have  invariably  refused  to  entertain  them,  unless  the  defend- 
ants would  all  consent  to  abide  the  result  of  an  action  against  one.  Even 
the  recovery  of  a  judgment  against  one  of  these  parties  would  be  no 
answer  to  the  action  against  the  other,  without  satisfaction.  [Wilde,  C.  J. 
The  case  of  King  v.  Hoare  decides  that  it  would.]  That  is,  where  the 
demand  is  a  joint  one ;  not  where  it  is  joint  and  several,  as  here.  If  this 
had  been  the  case  of  a  joint  contract  only,  the  defendant  had  a  perfect 
remedy  by  plea  in  abatement.  That  this  is  a  case  of  joint  and  several 
liability,  is  quite  clear,  since  the  case  of  Walstab  v.  Spottiswoode,  15  M. 
&  W.  501  ;  ReyneU  v.  Lewis,  and  Wyld  v.  Hopkins,  Ibid.  517,  which 
decide  that  no  partnership  is  created  amongst  the  provisional  committee- 
men of  railway  projects.  It  has  been  suggested,  that,  in  the  event  of 
judgment  being  obtained  against  one  of  several  defendants  sued  under 
circumstances  like  the  present,  the  plaintiff  would,  on  a  plea  puis  darrein 
•continuance,  be  entitled  to  no  costs.  That,  however,  is  not  cor-  r*$$Q 
rect :  he  would,  at  all  events,  under  the  new  rules,(6)  be  entitled 
to  the  costs  of  the  other  issues.  In  Came  v.  Legh,  it  distinctly  appeared 
that  the  defendants,  partners  in  a  mining  association,  were  liable  jointly, 
and  not  severally.  Pechell  v.  Layton  and  Peshall  v.  Martin  are  also  dis- 
tinguishable, on  the  ground  that  only  one  penalty  was  recoverable,  and  in 
reality  to  be  ultimately  paid  by  the  officer.  In  Miles  v.  The  Inhabitants 
of  Bristol,  the  two  actions  were  brought  for  the  same  cause,  and  substan- 
tially against  the  same  party.  It  is  true,  it  is  sworn,  on  behalf  of  the 
defendant,  that  this  was  a  case  of  joint  liability  ;(a)  but  that  is  a  mere 
averment  of  a  conclusion  of  law,  and  it  is  one  which  the  plaintiff  has  no 
opportunity  of  answering. 

It  may  be  conceded  that  the  court  has  power,  by  virtue  of  its  equi- 
table jurisdiction,  to  interfere  to  stay  the  plaintiff's  proceedings ;  but  the 
application  for  that  purpose  should  have  been  made  at  an  earlier  stage ; 

(•)  Vide  post,  684  (6).  (6)  Reg.  Gen.  H.  T.  2  W.  4,  r.  74. 
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and  at  least  the  defendant  should  be  compelled  to  relieve  the  plaintiff  from 
the  expense  he  has  been  wantonly  put  to. 

Wilde,  C.  J.  The  question  in  this  case  lies  in  a  very  narrow  compass : 
it  is,  whether  the  order  of  my  brother  Cresswell  for  staying  the  plaintifFs 
proceedings  in  this  action,  without  costs, — on  the  ground  that  the  debt  and 
costs  have  been  paid  by  another  defendant, — was  properly  made.  The 
application  to  the  judge  was  grounded  on  the  fact  of  the  debt  and  costs 
having  been  paid  by  a  joint-contractor.  The  summons  distinctly  points 
to  that ;  and  no  doubt  the  order  was  made  on  that  ground.  If  the  plain- 
tiff had  intended  to  resist  the  application,  on  the  ground  that  the  case  was 
one  of  separate  liability,  that  ground  should  have  been  distinctly  taken 
•6811  before  *tne  ju(lge'  No  such  course,  however,  was  adopted.  From 
J  the  materials  before  the  court,  we  must  intend  that  the  judge  treated 
the  case  as  one  of  joint  liability,  and  that  his  order  proceeded  upon  that 
ground ;  especially  as  the  plaintiff  does  not  now  show  that  my  brother 
Cresswell's  decision  had  any  other  foundation.  The  materials  upon 
which  the  summons  was  heard,  and  those  now  before  us,  all  tend  to  the 
conclusion  that  this  was  a  case  of  joint  liability  only :  and,  that  being  so, 
it  is  unnecessary  to  give  any  opinion  as  to  whether  or  not  there  is  any 
difference  in  this  respect  between  a  case  of  joint  and  a  case  of  separate 
liability. 

Taking  this,  then,  to  be  a  case  in  which  the  plaintiff  has  brought  two 
actions,  one  against  each  defendant,  in  respect  of  a  demand  to  which  both 
were  jointly  liable,  and  one  has  satisfied  the  plaintiff's  demand,  together 
with  the  costs  of  the  action  against  him,  the  question  is  whether  the  plain- 
tiff has  a  right  to  proceed  in  the  action  against  the  other.  It  is  said  that 
the  plaintiff  had  an  undoubted  right  to  bring  two  actions.  In  one  sense 
he  certainly  had.  But  what  consequences  does  the  bringing  of  two  actions 
in  respect  of  the  same  demand  induce  ?  Suppose  the  plaintiff  had  pro- 
ceeded to  judgment  in  one  of  them,  the  case  of  King  v.  Hoare,  13  M.  & 
W.  494,  is  a  distinct  authority  to  show  that  the  judgment  might  have  been 
pleaded  in  bar  of  the  second  action.  What  would  have  been  the  plain- 
tiff's situation,  as  regards  costs,  if  the  defendant  in  the  second  action  had 
pleaded  puis  darrein  continuance  the  judgment,  with  satisfaction,  in  the 
first  action  ?  It  has  been  assumed  that  in  such  a  case  the  plaintiff  would 
be  entitled,  at  all  events,  to  the  costs  of  the  other  issues.  That,  however, 
is  not  so.    The  effect  of  a  plea  pleaded  puis  darrein  continuance,  is,  to 

•6821  remove  au" tne  otner  P*eas  from  tne  record.  A  'plaintiff  recover- 
ing no  damages,  is  in  no  case  entitled  to  costs.  The  demand  in 
the  present  case  having  been  satisfied,  with  costs,  by  one  of  the  defend- 
ants, the  plaintiff  cannot  recover  damages,  and  consequently  cannot  be 
entitled  to  any  costs,  from  the  other  defendant.  All,  therefore,  that  my 
brother  Cresswell's  order  has  done,  is,  that  which  the  courts  in  nume- 
rous cases  have  done,  viz.  by  a  short  and  convenient  course  to  attain  a 
result  that  would  have  been  attained  without  it,  in  a  more  circuitous,  ex- 
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pensive,  and  inconvenient  manner.  It  can  be  no  advantage  to  a  plaintiff 
to  permit  him  to  proceed  in  an  action  under  such  circumstances:  seeing 
that  he  could  recover  neither  damages  nor  costs,  it  is  mercy  to  him,  as 
well  as  justice  to  the  defendant,  to  restrain  him  ;  and  therefore,  in  inter- 
fering in  this  stage  of  the  proceedings,  the  court  is  not  withholding  from 
the  plaintiff  any  legal  right.  Is  the  court,  in  so  doing,  acting  under  the 
sanction  of  any  authority  ?  Undoubtedly  it  is.  In  the  case  cited,  of  two 
penal  actions — the  one  against  the  sheriff,  the  other  against  the  officer  (a) — 
though  the  court  declined  to  stay  the  proceedings  before  verdict,  yet,  after 
verdict,  they  did  so,  on  payment  of  one  penalty,  and  the  costs  of  one 
action.  Many  cases  have  occurred  within  my  experience,  in  which  the 
proceedings  have  been  stayed  on  the  ground  that  their  prosecution  was 
vexatious,  and  must  in  the  result  prove  fruitless.  Here,  the  plaintiff  having 
brought  two  separate  actions  against  two  persons  who  are  jointly  liable, 
one  of  the  defendants  has  paid  the  whole  debt  and  the  costs  in  the  action 
against  him.  The  debt  having  been  satisfied,  if  the  plaintiff  were  allowed 
to  proceed  with  his  action  against  the  other  defendant,  he  clearly  could  not 
recover  any  damages,  and  consequently  could  not  be  'entitled  to  r»gg3 
any  costs.  Suppose  the  plaintiff  had  proceeded  to  judgment  in 
one  action,  the  other  defendant  might,  it  seems,  have  pleaded  such  judg- 
ment in  bar  of  the  action  against  himself.  Or,  suppose  money  had  been 
paid  into  court  in  the  one  action,  and  taken  out  in  satisfaction  of  the  entire 
demand  in  that  action,  might  not  the  defendant  in  the  other  action  have 
availed  himself  of  that  payment,  by  plea  ?(&)  It  being,  therefore,  quite 
clear  that  the  plaintiff  could  in  no  event  be  entitled  to  any  costs  in  the 
second  action,  my  brother  Cresswell  thought,  and,  in  my  judgment,  pro- 
perly, that  the  defendant  ought  not  to  be  harassed  by  proceedings  from 
which  the  plaintiff  could  derive  no  possible  advantage.  It  is  now  said 
that  there  may  have  been  a  several  as  well  as  a  joint  liability  here,  and, 
consequently,  that  the  plaintiff  was  warranted  in  bringing  two  actions. 
It  is  enough,  however,  to  say,  that,  when  before  the  judge,  the  case  pre- 
sented on  both  sides  was  solely  one  of  joint  liability.  It  therefore  seems 
to  me  that  no  injustice  has  been  done  to  the  plaintiff  in  staying  proceed- 
ings that  could  only  be  productive  of  useless  vexation  and  annoyance ; 
and  that  this  rule  must  be  discharged,  with  losts. 

Maule,  J.  I  am  of  the  same  opinion.  The  question  is,  whether  the 
learned  judge  was,  under  the  circumstances,  warranted  in  ordering  the 
proceedings  in  this  action  to  be  stayed  without  costs.  For  the  reasons 
given  by  the  lord  chief  justice, — which  are  perfectly  satisfactory  to  my 
mind, — I  think  we  must  assume  this  to  be  a  case  of  joint,  and  not  of 
several  liability ;  though,  in  my  apprehension,  that  would  make  but  little 
difference  in  principle,  for,  even  in  a  case  of  several  liability,  where  r»gg4 
two  or  more  actions  have  been  brought  to  recover  *the  same  de- 

a)  PtrheU  v.  Layton,  2  T.  R.  512,  and  Ptshall  v.  Martin,  lb.  712. 

b)  Vide  BeamnofU  v.  Grtathtad,  ante,  Vol.  1L,  p.  494. 
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mand,  and  the  debt  and  costs  in  one  have  been  paid  and  received,  I  do 
not  say  that  a  judge  would  not  be  justified  in  staying  the  proceedings  in 
the  other  actions  upon  payment  of  less  than  full  costs ;  and,  if  he  might, 
where  is  the  limit?  It  is  unnecessary,  however,  to  discuss  the  question. 
It  is  perfectly  clear,  that,  if  this  plaintiff — still  assuming  the  case  to  be 
that  of  two  jotnl-contractors — had  gone  on  to  judgment  in  both  actions, 
he  would  only  have  been  permitted  to  receive  costs  in  one  of  them.  The 
moment  he  received  the  debt  and  costs  in  one  action,  his  demand  would 
be  extinguished  ;  and,  that  being  so,  he  clearly  could  not  recover  dama- 
ges in  another  action  in  respect  of  the  same  demand.  That,  I  apprehend, 
is  quite  clear.  The  statute  of  Gloucester  (a)  gives  costs  only  where  the 
party  is  entitled  to  recover  damages.  That  which  has  taken  place  in  this 
case  would  undoubtedly,  if  it  had  been  pleaded  puis  darrein  continuance, 
have  disentitled  the  plaintiff  to  costs ;  and,  if  so,  it  ought  to  have  the  same 
effect  now.  The  damages  having  been  satisfied  and  extinguished,  I  am 
of  opinion  that  whether  the  liability  of  the  defendants  was  joint  or  several, 
the  plaintiff  could  in  no  event  be  entitled  to  more  costs  than  he  has  already 
received  ;  and  that  the  judge  did  no  more  than  he  was  bound  to  do. 
V.  Williams,  J.,  concurred.  Rule  discharged,  with  costs.(o) 

(a)  6  Edw.  1,  c.  I,  a.  2.    And  see  2  Inst.  288. 

(6)  It  does  not  appear  to  have  been  suggested  to  the  teamed  jndge  at  the  hearing  of  the 
summons,  or  to  have  been  urged  in  the  argument  of  the  rule,  diat  although  Blunt  and  Spot- 
tiswoode  were  jointly  liable,  die  acts  to  be  given  in  evidence  to  fix  them  as  directors  might 
be  different  j  as  was  pointed  out  in  Giles  v.  Tooth,  ante,  p.  673. 


•685]      *  WRIGHT  v.  BURROUGHES,  BERKLEY  and  LEADER. 

Jfov.  11. 

Tho  grantee  of  part  of  the  grantor's  reversionary  inter  ;st  in  the  whole  of  the  property  in 
which  a  particular  estate— as  a  term  of  years — has  been  created,  is  an  assignee  of  the  re- 
version within  the  32  H.  8,  c.  34 ;  but  the  grantee  of  die  whole  reversionary  interest  in 
part  of  the  property  is  not  such  an  assignee. 

A^  in  February,  1840,  demised  to  B.  for  twenty-one  years  as  from  Christinas  then  last;B. 
in  January,  1841,  demised  to  D.  for  diroe  years,  and,  in  April,  1842,  demised  to  E.  for 
the  whole  of  BVs  term,  less  one  day  :— 

Held,  that  E.  was  an  assignee  of  tho  reversion  of  the  premises  demised,  within  the  statute. 

A  declaration  in  treses  alleged  U»at  the  defendant  wtih  forte  and  arms  broke  and  entered 
the  plaintiff's  dwelling-house. 

Plea — that  A,  being  seised  in  fee  of  die  dwelling-house,  demised  it  to  B.  for  twenty-one  years ; 
duit  B.  demised  to  the  defendant  for  all  the  residue  of  his  term,  wanting  one  day ;  and 
that  the  plaintiff,  claiming  title  under  colour  of  a  charter  of  demise,  pretended  to  have  been 
thereof  made  to  him  by  A.,  for  life,  before  the  making  of  the  demise  by  A.  to  B^— whereas 
nothing  ever  passed  by  virtue  of  that  charter,— during  the  continuation  of  the  several 
terms,  entered  into  the  dwelling-house,  and  was  diereof  possessed ;  whereupon  the  de- 
fendant entered,  ice. 

Replication — that,  before  the  making  of  die  demise  from  B.  to  the  defendant,  and  whilst  B. 

was  possessed  of  the  term,  B.  demised  the  premises  to  D.  for  three  years ;  and  that  D. 

assigned  his  term  to  the  plaintiff,  who  thereupon  became  possessed,  and  remained  so 

until  the  committing  of  die  trespasses. 
Rejoinder— that  die  demise  to  D.  was  subject  to  a  condition ;  that  the  condition  was  broken, 

and  tlint  the  defendant  entered  for  the  breach : — 
//<■/<*— first,  that  the  defendant,  being  an  assignee  of  the  reversion  within  the  32  H.  8,  c.  34» 
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oould  avail  himself  of  the  breach  of  condition — secondly,  that  the  allegation  of  a  mere 
prtUnded  charter  of  demise  did  not  show  title  in  the  plaintiiF — thirdly,  that  the  allegation 
that  the  trespass  had  been  committed  with  force  and  arvu,  did  not  import  a  forcible  entry— 
fourthly,  that  the  replication  was  not  bad  for  departure. 

Trespass.  The  declaration  staled  that  the  defendants,  on  the  6th  of 
February,  1844,  and  on  divers  other  days,  &c.,  with  force  and  arms,  broke 
and  entered  a  certain  dwelling-house  of  the  plaintiff,  situate  in  the  parish 
of  St.  Mary,  Lambeth,  in  the  county  of  Surrey,  and  then  made  a  great 
noise  and  disturbance  therein,  and  stayed  and  continued  therein  making 
such  noise  and  disturbance  for  a  long  space  of  time,  to  wit,  &c. ;  and  then 
forced  and  broke  open  the  door  of  the  plaintiff  of  'and  belonging  reggg 
to  the  said  dwelling-house,  and  damaged  and  spoiled  the  lock  be-  L 
longing  to  the  said  door,  wherewith  the  same  was  then  fastened,  of  great 
value,  to  wit,  of  the  value  of  5/. ;  and  also,  during  the  time  aforesaid,  to 
wit,  on  the  said  6th  of  February,  1844,  with  force  and  arms,  seised  and  took 
divers  goods  and  chattels  of  the  plaintiff,  to  wit,  &c.  &c,  of  the  value,  &c, 
and  divers  other  articles  of  the  plaintiff  then  being  in  the  said  dwelling- 
house,  being  of  great  value  to  wit,  &c.,  and  carried  away  and  retained 
the  same :  that  by  means  of  the  several  premises  the  plaintiff  and  his 
family,  during  all  the  time  aforesaid,  not  only  were  greatly  disturbed  and 
annoyed  in  the  peaceable  possession  of  the  said  dwelling-house  of  the 
plaintiff,  but  also  the  plaintiff  was  during  all  that  time  hindered  from  car- 
rying  on  his  lawful  business  therein,  and  during  all  that  time  lost  and  was 
deprived  of  the  use  and  benefit  of  the  said  dwelling-house,  and  of  the  said 
goods  and  chattels ;  and  by  means  thereof  the  plaintiff,  for  and  during 
the  time  aforesaid,  lost  and  was  deprived  of  the  profits,  benefits,  and  ad- 
vantages which  might,  and  otherwise  would,  have  arisen  and  accrued  to 
him  from  the  possession,  use,  occupation,  and  enjoyment  of  his  said 
messuage  ;  and  other  wrongs,  &c. 

The  defendants  Burroughes  and  Berkeley  pleaded  jointly,  and  the  de- 
fendant Leader  severally — first,  not  guilty — secondly,  that  the  plaintiff  was 
not,  at  either  of  the  said  times  when,  &c.,  possessed  of  the  dwelling-house 
in  the  declaration  mentioned,  in  manner  and  form  as  was  therein  alleged ; 
concluding  to  the  country — thirdly,  that  the  said  goods  and  chattels  were 
not,  at  the  said  time  when,  &c.,  nor  were  nor  was  any  of  them,  the  goods 
and  chattels  of  the  plaintiff;  concluding  to  the  country. 

Upon  each  of  these  pleas  issue  was  joined. 

•Burroughes  and  Berkeley  further  pleaded — fourthly,  as  to  all  rvftor 
the  trespasses  except  retaining  the  goods,  that  before  any  of  the 
times  when,  &c.,  to  wit,  on  the  6th  of  February,  1840,  one  William  Morton, 
being  seised  in  fee  of  the  dwelling-house  in  which,  &c,  by  indenture  then 
made  between  the  said  W.  Morton  of  the  one  part,  and  one  Charles  Leader 
of  the  other  part,  (profert,)  the  said  W.  Morton  demised  unto  C.  Leader 
the  dwelling-house  in  which,  &c,  to  hold  the  same  unto  the  said  C. 
Leader,  his  executors,  &c.,  from  thence  for  and  during  and  until  the  ex- 
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piration  of  a  certain  term  not  yet  expired,  to  wit,  until  the  full  end  and 
term  of  twenty-one  years  from  the  25th  of  December  then  last ;  as  by  the 
said  indenture  would  appear  ;  by  virtue  whereof  Leader  then  entered  into 
and  became  and  was  possessed  of  the  demised  premises  for  the  said  term ; 
and  that,  being  so  possessed,  Leader  afterwards,  and  before  any  of  the 
said  times  when,  &c,  to  wit,  on  the  23d  of  April,  1842,  did  by  indenture 
then  made  between  Leader  of  the  one  part,  and  the  defendant  Burroughes 
of  the  other  part  (profert,)  demise  the  premises  to  the  defendant  Bur- 
roughes, to  hold  the  same  unto,  &c,  for  and  during  all  the  residue  of  the 
said  term  so  to  him,  Leader,  granted  as  aforesaid,  wanting  one  day,  as  by 
the  last-mentioned  indenture  would  appear;  that,  the  defendant  Bur- 
roughes being  so  possessed,  the  plaintilf,  claiming  title  to  the  said  dwell- 
ing-house in  which,  &c,  under  colour  of  a  certain  charter  of  demise  pre- 
tended  (a)  to  be  thereof  made  to  him  by  Morton,  for  the  term  of  his  natural 
life,  before  the  making  of  the  demise  by  Morton  to  Leader  as  aforesaid, 
whereas  nothing  of  or  in  the  said  dwelling-house  in  which,  &c,  ever 
•6881  Passet^  virtue  of  that  charter,  afterwards,  and  before  any  of  *the 
said  times  when,  &.c,  and  during  the  continuance  of  the  aforesaid 
several  times,  to  wit,  on  the  first  of  the  said  days  in  the  declaration  men- 
tioned, entered  into  the  said  dwelling-house,  and  was  thereof  possessed: 
that  thereupon  Burroughes,  in  his  own  right,  and  Berkeley  as  his  servant, 
and  by  his  command,  at  the  said  several  times  when,  &c,  entered  into  and 
upon  the  said  dwelling-house  in  the  declaration  mentioned,  and  in  which, 
&c,  in  and  upon  the  plaintiffs  possession  thereof,  as  being  the  dwelling- 
house  of  the  defendant  Burroughes  :  that,  because  Ihc  said  goods  and 
chattels  in  the  declaration  mentioned,  before  the  said  time  when,  &c,  had 
been  wrongfully  and  injuriously  put  and  placed,  and  were  then  wrong- 
fully in  the  said  dwelling-house,  encumbering  the  same,  and  doing  damage 
there  to  the  defendant  Burroughes,  lie,  Burroughes,  and  Berkeley  as  his 
servant,  and  by  his  command,  at  the  said  time  when,  &c,  seized  and  took 
the  said  goods  and  chattels,  so  being  in  the  said  dwelling-house,  and  so 
encumbering  the  same  as  aforesaid,  and  removed  and  carried  away  the 
same  to  a  small  and  convenient  distance,  to  wit,  in  the  parish  aforesaid, 
and  there  left  the  same  for  the  use  of  the  plaintiff,  doing  no  unnecessary 
damage  to  the  same  on  the  occasion  aforesaid,  as  they  lawfully  might  for 
the  cause  aforesaid  ;  and  that  such  were  the  same  supposed  trespasses  in 
the  introductory  part  of  the  plea  mentioned,  and  whereof  the  plaintifThad 
above  complained — verification. 

*  To  this  fourth  plea  the  plaintiff  replied,  that,  before  the  said  times 
when,  &c,  and  belbre  the  making  of  the  said  indenture  between  Leader 
and  Burroughes  as  in  the  said  fourth  plea  mentioned,  and  while  Leader 
was  possessed  of  the  said  term  as  in  that  plea  mentioned,  to  wit,  on  the 
19th  of  January,  1841,  Leader,  being  possessed  as  aforesaid,  demised  the 

(a)  Quare,  whether  this  charter  does  not  vitiate  the  noa-assertion  of  an  actual  colour  and 
make  the  pit  a  bad. 
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said  dwelling-house  in  which,  &c,  with  the  appurtenances,  to  r»6go, 
one  H.  Finnis,  from  'thenceforth  for  a  certain  term,  to  wit,  for 
the  term  of  three  years,  then  next  following,  and  fully  to  be  complete  and 
ended ;  by  virtue  whereof  Finnis  entered  into  and  upon  the  said  dwelling- 
house  in  which,  &c,  with  the  appurtenances,  anil  was  thereof  possessed 
for  the  last-mentioned  term  ;  that  Finnis, — being  so  possessed  as  afore- 
said, and  during  the  continuance  of  the  said  last-mentioned  term,  and  be- 
fore the  said  times  when,  &c,  to  wit,  on  ihe  11th  of  August,  1343,  by  a 
certain  assignment  in  writing,  signed  by  Finnis,— bargained,  sold,  as- 
signed, transferred  and  set  over  unto  the  plaintiif  the  last-mentioned  term, 
and  all  the  right,  title,  and  interest  of  Finnis  therein  then  to  come  and 
unexpired  ;  that  by  virtue  of  that  assignment,  the  plaintiff  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  entered  into  the  said  dwelling- 
house,  and  became  and  was  possessed  thereof,  and  continued  so  thereof 
possessed  from  thence  until  the  defendants  Burroughes  and  Berkeley  after- 
wards, and  during  the  continuance  of  the  said  assignment,  to  wit,  at  the 
said  time  when,  &,c,  of  their  own  wrong,  broke  and  entered  the  said 
dwelling-house,  and  committed  the  said  several  trespasses  in  the  intro- 
ductory part  of  the  said  fourth  plea  mentioned,  and  to  which  the  said 
fourth  plea  was  pleaded,  in  manner  and  form  as  the  plaintiff  had  above 
thereof  complained — verification. 

Rejoinder — that  the  demise  in  the  said  replication  mentioned  was  made 
by  Leader,  and  accepted  by  Finnis,  upon  certain  terms  and  agreements, 
and  subject  to  certain  conditions,  that  is  to  say,  upon  the  terms  and  con- 
ditions (amongst  others)  that  Finnis,  his  heirs,  executors,  administrators, 
and  assigns,  should  and  would, — and  Finnis  did,  upon  the  making  and 
acceptance  of  the  said  demise,  for  himself,  his  executors,  administrators, 
and  assigns,  promise  and  agree  with  and  to  Leader,  his  executors,  admi- 
nistrators, and  assigns,  that  he,  Finnis,  his  executors,  administrators,  and 
assigns,  should  and  would/ — during  the  said  term,  keep  the  said  r»^go 
premises  in  tenantable  repair,  and  paint,  in  a  proper  and  work- 
manlike manner,  the  wood  and  iron  work  of  the  said  premises,  where 
necessary  to  be  done  for  the  preservation  thereof,  and  that,  if  he,  Finnis, 
his  executors,  administrators,  and  assigns,  should  not  properly  keep  and 
perform  the  said  agreement,  it  should  be  lawful  for  Leader,  his  executors, 
administrators,  or  assigns,  to  re-enter  into  the  demised  premises,  and  to 
re-possess  and  enjoy  the  same  as  in  his  or  their  first  and  former  estate  ; 
that  Leader  did  noi,  nor  would,  nor  did  nor  would  the  plaintitf,  nor  did 
nor  would  any  other  person,  keep  the  said  premises  in  tenantable  repair 
during  the  said  term,  but,  on  the  contrary  thereof,  Leader,  afier  the  making 
of  the  indenture  in  the  said  defendant's  said  fourth  plea  lastly  mentioned, 
and  before  the  making  of  the  said  assignment  in  the  replication  mentioned, 
and  the  plaintiff  after  the  making  of  the  said  assignment,  wrongfully  suf- 
fered and  permitted  the  same  premises  to  be,  and  the  same  were  at  the 
time  of  the  making  of  the  said  indenture,  and  from  thence  continually 
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until  and  at  the  said  times  when,  &c.,  ruinous,  prostrate,  and  in  great 
decay,  and  in  bad  and  untenantable  condition  for  want  of  needful  and 
necessary  reparations,  contrary  to  the  form  and  effect,  true  intent  and 
meaning  of  the  said  agreement — wherefore  the  defendants  entered,  as  in 

the  said  plea  is  alleged,  for  breach  of  the  said  condition,  and  in  order  that 
Burroughes  might  re- possess  and  enjoy  the  same  premises — verification. 

To  this  rejoinder  the  plaintiff  demurred  specially,  assigning  for  causes 
— that  ihe  rejoinder  neither  traversed  nor  confessed  and  avoided  the  repli- 
cation to  which  it  was  pleaded — that  it  afforded  no  answer  to  the  replica- 
tion, in  this,  that  it  set  forth  an  agreement  by  and  between  Leader,  his 
executors,  administrators,  and  assigns,  and  Finnis,  his  executors,  admi- 
nistrators, and  assigns,  and  the  defendants  Burroughes  and  Berkeley  then 
•fiQl  1  endeavoured  to  take  advantage,  in  the  rejoinder,  of  the  said  'agree- 
ment ;  whereas  it  appeared,  by  the  plea  of  the  defendants  Bur- 
roughes and  Berkeley  by  them  fourthly  above  pleaded,  that  Burroughes 
was  not  an  assignee  of  Leader,  but  an  under-lessee — that  the  agreement 
set  forth  in  the  rejoinder  gave  only  to  Leader,  his  executors,  administrators, 
and  assigns,  an  authority  to  re-enter — that,  whereas  the  defendants  Bur- 
roughes and  Berkeley,  in  their  fourth  plea,  alleged  that  they  entered  in 
right  of  the  defendant  Burroughes,  and  in  the  rejoinder  alleged  that  they 
entered,  in  order  that  the  defendant  Burroughes  might  re-possess  and  re- 
enjoy  the  premises  in  the  rejoinder  mentioned,  that  the  said  two  defend- 
ants did  not  show  by  the  said  rejoinder  any  authority  whatever  in  them, 
or  in  either  of  them,  to  enter  on  the  premises  in  the  rejoinder  mentioned, 
for  breach  of  the  said  condition  or  otherwise — that  no  authority  was  shown, 
in  the  said  rejoinder,  for  any  one  to  re-enter  except  by  the  enforcement 
of  their  legal  remedy,  if  any,  by  ejectment  (a) — that  it  was  not  shown,  in 
or  by  the  rejoinder,  that  the  premises  were  out  of  repair,  inasmuch  as  it 
was  therein  alleged  that  Leader  and  the  plaintiff  suffered  the  premises  to 
be  out  of  repair,  but  not  that  Finnis  suffered  them  to  be  out  of  repair,  and, 
for  any  thing  that  appeared  in  the  rejoinder,  Finnis  may  have  put  and  kept 
the  premises  in  repair  and  tenantable  condition — and  that  the  plaintiff 
could  not  take  any  material  issue  on  the  said  rejoinder,  or  on  any  part 
thereof.    Joinder  in  demurrer. 

Pearson,  in  support  of  the  demurrer.  The  main  question  here  is, 
whether  the  defendant  Burroughes  was  an  assignee  within  the  meaning 
of  the  32  H.  8,  c.  34 ;  the  first  section  of  which  enacts,  « that,  as  well 
all  and  every  person  and  persons,  and  bodies  politic,  their  heirs,  success- 
*692]  ors'  anc'  ass'gnsj  which  have  or  shall  have  'any  gift  or  grant  of 
our  sovereign  lord,  by  his  letters-patent,  of  any  lordships,  manors, 
lands,  tenements,  rents,  parsonages,  tithes,  portions,  or  any  other  heredi- 
taments, or  of  any  reversion  or  reversions  of  the  same,  which  did  belong 
or  appertain  to  any  of  the  said  monasteries  and  other  religious  or  eccle- 


A" 


o)  Ho  who  cannot  enter,  cannot,  by  Jus  demise,  empower  Jolin  Doe  to  enter. 
220,  n.  # 
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siastical  houses,  dissolved,  suppressed,  relinquished,  forfeited,  or  by  any 
other  means  come  to  the  king's  hands  since  the  4th  of  February,  27  H.  8, 
or  which  at  any  time  heretofore  did  belong  or  appertain  to  any  other  per- 
son or  persons,  and  after  came  to  the  hands  of  our  said  sovereign  lord,  as 
also  all  other  persons  being  grantees  or  assignees  to  or  by  our  said  sovereign 
lord  the  king,  or  to  or  by  any  other  person  or  persons  than  the  king's  high- 
ness, and  the  heirs,  executors,  successors,  and  assigns  of  every  of  them, 
shall  and  may  have  and  enjoy  like  advantages  against  the  lessees,  their 
executors,  administrators,  and  assigns,  by  entry  lor  non-payment  of  the 
rent,  or  for  doing  of  waste,  or  other  forfeiture  ;  and  also  shall  and  may 
have  and  enjoy  all  and  every  such  like  and  the  same  advantage,  benefit, 
and  remedies  bv  action  only,  for  not  performing  of  other  conditions,  cove- 
nants, and  agreements  contained  and  expressed  in  the  indentures  of  their 
said  leases,  demises,  or  grants,  against  all  and  every  the  said  lessees  and 
farmers  and  grantees,  their  executors,  administrators,  and  assigns,  as  the 
said  lessors  or  grantors  themselves,  or  their  heirs  or  successors,  ought, 
should,  or  might  have  had  and  enjoyed  at  any  time  or  times,  in  like  man- 
ner and  form  as  if  the  reversion  of  such  lands,  tenements,  or  heredita- 
ments, had  not  come  to  the  hands  of  our  said  sovereign  lord,  or  as  our 
said  sovereign  lord,  his  heirs  and  successors,  should  or  might  have  had 
and  enjoyed  in  certain  cases,  by  virtue  of  the  act  made  at  the  first  session 
of  this  present  parliament,  if  no  such  grant  by  letters-patent  had  been 
made  by  his  highness."  Whit  ton  v.  *  Peacock,  2  N.  C.  41 1,  2  Scott,  rvaq'3 
630,  (a)  is  a  distinct  authority  to  show  that  Burroughes  was  not 
such  an  assignee  of  the  reversion  as  that  statute  contemplated.  The 
marginal  note  in  that  case  is  as  follows: — In  1762,  a  lessor  having  only 
an  equitable  estate  in  a  certain  field,  demised  a  portion  of  the  field  to  a 
lessee  for  ninety-nine  years.  In  1773,  the  lessor,  having  acquired  the 
legal  estate  in  the  field,  demised  the  residue  of  the  field  to  the  lessee,  for 
the  same  term,  by  an  indenture  which  recited  the  former  lease,  and  sti- 
pulated for  its  continuance  in  force,  but  provided  that  no  more  rent  should 
be  paid  for  the  entire  field  than  was  paid  for  the  first  portion,  and  that  the 
rent  to  be  paid  for  the  entire  field  was  meant  to  be  the  same  as  that  reserved 
for  the  first  portion.  Held,  that  the  assignee  of  the  reversion  could  not 
sue  the  assignee  of  the  lessee,  upon  the  covenants  contained  in  the  lease 
of  1762.(6)  Here,  as  in  that  case,  there  is  no  privity  of  contract  that  can 
be  assigned  over  in  this  way.  It  was  upon  this  principle  that  it  was  held, 
in  Holford  v.  Hatch,  1  Dougl.  183,  that  a  landlord  cannot  maintain  an 
action  of  covenant  for  rent,  against  an  under-tenant.  Lord  Mansfif.ld 
there  said  :  "  For  some  time,  we  had  great  doubts  ;  we  have  bestowed  a 
great  deal  of  consideration  on  the  subject,  and  looked  fully  into  the  books ; 
and  it  is  clearly  settled,  (and  is  agreeable  to  the  text  of  Littleton,)  that  the 
action  cannot  be  maintained,  unless  against  an  assignee  of  the  whole  term." 
So,  in  Drewerw.  Hilly  2  Anstr.  413,  lessee  of  tithes  agreed  with  the  owner 

(a)  But  see  0  N.  &  M.  675,  n.  (6)  But  «■*  11  M.  &  W.  343. 
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of  lands,  for  certain  collateral  considerations,  not  to  take  tithes  in  kind 
from  the  tenants  of  the  land  for  twelve  years,  but  to  accept  a  reasonable 
composition,  not  exceeding  3s.  6d.  per  acre,  and  thereto  bound  himself 
and  his  assigns ;  and  it  was  held  that  an  under-lessee  was  not  an  assignee 
•f?941  w^*n  *ne  meaning  of  the  'covenant.  To  the  like  effect  is  Cha- 
vjorth  v.  Phillips . (a) — "  Fuit  resolve,  que  si  un  lease  soit  fait  sur 
condition  destre  void  si  10/.  ne  soit  pay  al  un  certaine  jour,  le  grantee  del 
revercon  n'entrera  pur  tiel  condition,  quia  est  collateral.  Resolve  auxi, 
que  si  un  lessee  pur  20  ans  fait  lease  pur  10  ans  sur  ascu  condicon,  et 
puis  ie  lessee  pur  '20  ans  surrender  al  cestuy  en  revercon,  que  cestuy  en 
reversion  ne  prendra  benefit  del  condition,  quia  il  est  eins  d'un  auter  estate 
paramount."  In  Co.  Litt.  215  a,  it  is  laid  down,  "  that  a  grantee  of 
part  of  the  reversion  shall  not  take  advantage  of  the  condition  ;  as,  if  lease 
be  of  three  acres,  reserving  rent  upon  condition,  and  the  reversion  is 
granted  of  two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the  parties, 
but  the  condition  is  destroyed,  for  that  it  is  entire,  and  against  common 
right."  [Maulk,  J.,  referred  to  hherwood  v.  Old  know,  3  M.  &  S.  382. 
There,  a  devise  was,  to  the  use  of  H.  J.  for  life,  without  impeachment  of 
waste,  &c. ;  remainder  to  the  use  of  the  plaintiff  for  life,  with  power  tn 
make  leases  for  two  or  three  lives,  &c,  or  for  the  term  of  twenty-one 
years,  so  as  there  were  reserved  the  best  rent,  without  taking  any  sum  or 
sums  of  money  or  other  thing  for,  or  in  lieu  of,  a  fine.  II.  J.,  by  inden- 
ture of  the  15th  of  October,  leased  for  fourteen  years,  to  be  computed, 
as  to  the  meadow  land,  from  the  13th  of  February  then  last,  the  pasture 
land  from  the  25th  of  March  last,  and  the  messuage  from  the  25th  of  May 
last,  under  a  yearly  rent,  payable  to  the  lessor  and  such  other  person  as 
should  be  entitled  to  the  freehold  and  inheritance,  half-yearly,  on  the  11th 
of  November  and  25th  of  March,  the  first  payment  to  be  made  on  the  11th 
of  November  next  ensuing;  and  the  lessee  covenanted  with  the  lessor,  his 
heirs  and  assigns,  for  payment  to  the  lessor  and  such  other  person,  &c, 

*rQ"l  °^  *nG  rer^  at  lUe  ^a>s  *an(^  times,  &.c. :  and  it  was  held  that  the 
plaintiff  after  the  death  of  H.  J.,  was  an  assignee  within  the 
statute  32  H.  8,  c.  31,  ami  might  maintain  covenant  against  the  lessor  for 
rent  arrear  after  the  death  of  H.  J.,  and  during  the  continuance  of  the 
term.]  In  that  case,  the  remainder-man  had  the  same  quantity  of  estate 
that  the  tenant  for  life  had.  [Maulk,  J.  The  case  has  always  been  con- 
sidered as  having  much  extended  the  rights  of  assigns  of  reversions. (&)] 

The  defendants  plead  in  the  usual  form,  giving  colour  by  a  charter  of 
demise  for  life,  without  any  allegation  of  livery  of  seisin:  LeyfieWs  Case, 

(«)  Jmt  F.  Moore,  fcwiV  .  ' 

(6)  In  tliat  r:iM',  it  u:ir  In  M  thai  rm  anion  i>f  rovciuuit  Iny  tor  tin*  ru-ri^uor  of  the  land. 
wIh  t.  jm  tlm  >t:i:utr  tfivr-  i'  only  u,  tin-  ii^j^u.r  of  til-  urifnnutfi.  Tl:<  rourl.  ;i»iiniiug  it  to 
bo  suftirictit  if  1 1  a « -  pluinuil  r.iulrl  l>.-  flumn  to  \>r  ;is-i^neo  of  tl  i  o  lam!,  hrM,  I  hat  the  term 
bejny  irrtntivl  under  \\  jnnar,  teok  <-|]i  <  t  ;ls  a  jiartwuittr  rstal<-  cre.'Un],  I j r ■  t  by  thr  doiu*o,  bill 
by  thr  donor  of  tin'  |n'U  ci,  ih.U  tic  ra.-c  thi-ri'f  >tv  cI-xh!  if  the  donor,  !iu\ing  pruned 
a  lease,  had  nfWwurd*  dcvist-d  tn  I>limvoo<l.  lor  life;  under  wlm h  device  Ltherwoud  woukl 
have  taken,  not  u  lit'u-ei»Ute  m  rtmaindtr,  but  u  life-eotate  carved  out  of  die  rtvarsion. 
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10  Co.  Rep.  88.  In  Doctrina  Placitandi,  73,  it  is  said,  «  that,  in  an  assise, 
it  is  no  plea  to  say  that  J.  enfeoffed  him,  and  that  the  plaintiff,  claiming 
by  colour  of  a  feoffment,  whereby  nothing  passed,  &c,  entered  ;  for,  the 
law  intends  that  that  is  not  a  feoffment  without  livery."  Consequently, 
the  charter  of  demise  alleged  by  the  defendants,  shows  a  good  title  in  the 
plaintiff;  for,  since  the  8  &  9  Vict.  c.  106,  ss.  2,  3,  estates  may  be  con- 
veyed without  livery  of  seisin.  [Maule,  J.  The  plea  does  not  state  that 
a  charter  of  demise  was  executed,  but  that  the  plaintiff  entered,  "  claim- 
ing title  to  the  dwelling-house  in  which,  &c,  under  colour  of  a  certain 
charter  of  demise  pretended  to  have  been  thereof  made  by  Morton." 
There  is,  therefore,  no  allegation  that  any  thing  passed  by  that  instru- 
ment.^) 

*The  declaration  charges  an  entry  vi  et  armis.  Newton  v.  Har-  r*fiqfj 
land,  1  M.  &  G.  644, 1  Scott,  N.  R.  474,  and  the  authorities  cited  *- 
in  that  case,  show  that  a  landlord  is  not  justified  in  a  forcible  expulsion 
of  a  tenant  who  holds  over  after  the  expiration  of  his  term.  [Coltman,  J. 
The  averment  that  the  alleged  trespass  was  committed  vi  et  armis,  it  seems, 
is  mere  form,  importing  nothing  more  than  that  the  act  was  done  with  a 
sufficient  degree  of  force  to  enable  the  defendants  to  obtain  possession : 
Harvey  v.  Brydges,  14  M.  &  W.  437,  3  D.  &  L.  55.  [Wilde,  C  J. 
The  landlord  may  enter,  provided  he  does  it  peaceably ;  Taunton  v.  Costar, 
7  T.  R.  431.]    That  is  expressly  negatived  here. 

The  fourth  plea  sets  up  a  title  under  a  lease  alleged  to  have  been  granted 
by  Morton  to  Leader,  and  in  the  rejoinder,  the  defendants  Burroughes  and 
Berkeley  seek  to  excuse  the  trespass  by  reason  of  a  condition  broken. 
The  rejoinder,  therefore,  is  bad  on  the  ground  of  departure.  The  test  of 
an  objection  of  this  sort  is  thus  given  by  Tindal,  C.  J.,  in  Smith  v.  JStcolU, 
5  N.  C.  208,  7  Scott,  147 :  <<  That  which  is  a  departure  in  pleading,  is  a 
variance  in  evidence ;  and,  if  the  evidence  in  support  of  the  replication 
would  sustain  the  allegation  in  the  declaration,  there  is  no  departure." 

Dowling,  Serjt.,  contrti.  Burroughes  is  an  assignee  of  the  reversion 
within  the  32  H.  8,  c.  34.  In  Co.  Litt.  215  a,  it  is  said,  "that,  where 
the  statute  speaks  of  grantees  and  assigns  of  the  reversion,  an  assignee 
of  part  of  the  state  of  the  reversion  may  take  advantage  of  the  condition  : 
as,  if  lessee  for  life,  &c.,  and  the  reversion  is  granted  for  life,  &c. :  so,  if 
lessee  for  years,  &c.,  be,  and  the  reversion  is  granted  for  years,  the  gran- 
tee for  years  shall  take  benefit  of  the  condition  in  respect  of  "this  r*f;Q7 
word  [executors]  in  the  act."  In  Palmer  v.  Thorpe,  Cro.  Eliz. 
152,  A.  lets  the  manor  of  D.  to  E.  for  thirty  years,  and  the  next  day 
lets  it  to  another  for  forty  years,  to  commence  at  Michaelmas  next  after 
the  date :  the  tenant  doth  attorn  ;  the  question  was,  if  it  be  a  good  grant 
of  the  reversion,  being  to  commence  at  a  day  to  come.  Gawdy  :  <<  A 
reversion  for  years  cannot  commence  at  a  day  to  come ;  for,  then  the 
grantor  shall  have  a  lesser  estate  in  himself."   Wray  :  "  The  reversion 

(a)Videsupri,688. 
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being  for  years,  is  a  chattel  which  may  well  expect ;  and,  if  I  have  a  rent 
in  fee,  I  may  grant  it  for  years  to  commence  at  Michaelmas ;  for,  an  estate 
doth  not  pass,  but  an  interest."  Coke:  "It  hath  been  adjudged,  if  a 
man  grant  his  term  from  Michaelmas,  it  is  good,  for,  it  is  as  a  lease  from 

Michaelmas."  So,  in  Bacon's  Abridgment,  tit.  Leases  and  Terms  for 
years,  (Nj,  it  is  said,  that,  «  If  one,  having  made  a  lease  for  life  or  years 
to  A.  of  lands,  after  make  another  lease  for  years  to  B.  of  the  same  lands, 
or  of  the  reversion  of  those  lands,  habendum  the  said  lands,  or  the  reversion 
of  those  lands,  to  the  said  B.,  cum  post  sive  per  mortem,  resignationem, 
siirsum  rcdditionem,  vel  aliquo  alio  modo,  vacare  contigerit ;  in  this  case 
B.  hath  election  to  take  such  lease  either  as  a  reversion  or  a  reversionary 
interest,  if  he  can  prevail  for  an  attornment  of  A.,  the  tenant  in  posses- 
sion ;  or,  if  not,  yet,  as  a  future  interesse  termini,  such  lease  will  be  good 
to  take  effect  in  possession,  upon  the  determination  of  the  first  lease,  be  it 
by  death,  surrender,  forfeiture,  effluxion  of  time,  or  any  other  way." 
Attornment  not  being  now  necessary,  the  effect  of  these  authorities,  as  also 
of  Smith  v.  Stapldon,  Piowd.  426,  433,  and  Fitch  v.  Vaughan,  Noy,  153, 
is,  to  show  that  Burroughes  is  an  assignee  of  the  reversion  within  the  sta- 
tute. He  clearly  was  so  during  the  subsistence  of  the  underlease  to  Fin- 
♦fQSI  *[MAULE>  J-    You  insist  that  an  assignee  of  part  of  the 

reversion,  is  an  assignee  of  the  reversion  within  the  meaning  of 
the  statute.]  That  is  the  contention.  Treating  of  this  statute,  it  is  said  in 
Selwyn's  Nisi  Prius,  9th  edit.  p.  4S5,  n.  (27) :  "In  respect  of  this  word 
[executors,]  it  hath  been  holden  that  an  assignee  of  the  part  of  rever- 
sion,— as,  an  assignee  of  the  reversion  for  years  of  all  the  state  demised, — 
may  enter  for  condition  broken. (a)  So,  the  grantee  for  life  of  a  reversion, 
is  an  assignee  within  this  statute,  and  may  enter  for  condition  broken.(o) 
But  the  grantee  of  the  whole  estate  in  reversion  in  part  of  the  thing  demised, 
is  not  within  the  meaning  of  the  statute ;  as,  if  the  reversioner  in  fee  of 
four  acres  grants  two  acres  in  fee,  the  grantee  cannot  enter,  because  con- 
dilions  cannot  be  apportioned  by  act  of  the  party. (c)  But  covenants  may  ; 
see  Twynam  v.  Pic/card,  2  B.  &  Aid.  105,  where  it  was  adjudged  that 
covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the  demised 
premises,  against  the  lease,  for  not  repairing  such  part. 

Pearson,  in  reply.  None  of  the  authorities  cited  for  the  defendant  meet 
this  case.  The  lessor  retains  a  day  :  the  grantee,  therefore,  has  not  the 
same  estate  that  he  had  pending  the  underlease, — as  in  Whitton  v.  Peacock. 

Wilde,  C.  J.  The  principal  question  in  this  case  is,  whether  the  de- 
fendant Burroughes  was  assignee  of  the  reversion  expectant  on  the  deter- 
mination of  the  lease  granted  by  Leader  to  Finnis,  and  by  Finnis  assigned 
to  the  plaintiff.  Upon  the  authorities,  I  think  it  is  quite  clear  that  he  was 
such  assignee  within  the  statute  32  H.  8,  c.  34.    It  appears  that  Morton, 

(a)  Citing  Matures  v.  IVcstuwd,  Cru.  F.liz.  5i?9,  GOO,  C17;  Sir  F.  Moore,  527 ;  I  Inst  (Co. 
(6)  Citing  Kidwelly  v.  Brand,  Plowd.  71.  (c)  Citing  4  Leon.  27. 
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the  owner  of  *the  fee,  by  indentures  of  the  6th  of  February,  .,699 

1840,  demised  the  premises  to  Leader  for  twenty-one  years  from  *• 

the  25th  of  December  then  last;  that  Leader,  on  the  19th  of  January, 

1841,  demised  them  to  Finnis  for  three  years;  and  that  Leader,  on  the 
23d  of  April,  1842,  demised  to  Burroughes  for  the  whole  of  his,  Leader's, 
term,  except  one  day.  That  the  demise  of  the  reversion  expectant  on  the 
determination  of  the  lease  under  which  the  plaintiff  claimed,  was  an  assign- 
ment of  the  reversion  within  the  statute,  none  of  the  authorities  cited 
induce  me  to  doubt.  Most  of  them  are  applicable  to  assignments  of  the 
reversion  of  part  of  the  property.  It  is  clear  that  an  assignee  of  part  of 
the  reversion,  in  that  sense,  cannot  take  advantage  of  a  condition  broken. 
But  here,  the  whole  reversion  came  to  the  defendant.  It  seems  to  me, 
therefore,  that  the  demurrer  assigning  for  cause  that  the  plea  does  not  show 
the  defendant  possessed  of  the  reversion,  fails.  This  also  disposes  of  the 
objection  as  to  absence  of  privity  of  contract. 

It  is  said  that  the  defendant  Burroughes  had  no  right  to  enter ;  and  that 
the  allegation  in  the  declaration,  that  that  which  is  complained  of  was 
done  with  force  and  arms,  distinguishes  this  case  from  JYewton  v.  Harland, 
and  that  class  of  cases.  The  words  with  force  and  arms,  however,  clearly 
have  not,  as  is  shown  by  the  case  of  Harvey  v.  Brydges,  the  effect  imputed 
to  them.  Formerly  a  doubt  was  entertained  whether  a  landlord  was 
justified  in  entering  and  expelling  the  tenant  on  the  expiration  of  his  term. 
But  that  doubt  has  been  set  at  rest  ever  since  the  case  of  Taunton  v.  Costar, 
subject,  of  course,  to  any  question  of  excess.  Upon  the  whole,  therefore, 
it  seems  to  me,  that,  when  the  defendant  says  he  was  assignee  of  the  rever- 
sion, and  entered  in  respect  of  that  reversion  for  condition  broken,  he 
gives  a  substantial  answer  to  the  action. 

The  objection  that  the  rejoinder  is  a  departure  from  *the  plea,  fjQQ 
is  altogether  unfounded :  the  plea  sets  out  the  lease  under  which 
Burroughes  claims,  and  the  rejoinder, — which  merely  shows  that  his  title 
under  .that  lease  is  not  repelled  by  that  which  is  alleged  in  the  replica- 
tion,— is  clearly  in  maintenance  of  the  plea. 

Coltman,  J.  I  think  this  is  an  extremely  clear  case.  The  doctrine 
laid  down  in  Co.  Litt.  215  a,  "that,  where  the  statute  speaks  of  grantees 
and  assignees  of  the  reversion,  an  assignee  of  part  of  the  state  of  the  rever- 
sion may  take  advantage  of  the  condition" — has  never  been  departed 
from.  Lord  Coke  explains  the  meaning  of  the  passage  by  the  following 
instances:  "As,  if  lessee  for  life  be,  &c.,  and  the  reversion  is  granted  for 
life,  &c. :  so,  (which  is  exactly  this  case,)  if  lessee  for  years,  &c.,  be,  and 
the  reversion  is  granted  for  years,  the  grantee  for  years  shall  take  benefit 
of  the  condition.1 '  In  the  next  resolution,  the  distinction  adverted  to  by 
the  lord  chief  justice  is  pointed  out,  viz.  "that  a  grantee  of  part  of  the 
reversion  shall  not  take  advantage  of  the  condition :  as,  if  lease  be  of  three 
acres,  reserving  a  rent  upon  condition,  and  the  reversion  is  granted  cf  two 
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acres,  the  rent  shall  be  apportioned  by  the  act  of  the  parties,  but  the  con- 
dition  is  destroyed,  for  that  it  is  entire,  and  against  common  right." 

The  other  points  are  already  sufficiently  answered. 

Maule,  J.  The  main  point  attempted  to  be  discussed  in  this  case  has 
already  been  expressly  decided  by  Matures  v.  Westwood,  Chaworth  v. 
Phillips j  and  the  passages  cited  from  Co.  Litt.  215  a.  They  establish 
that  the  grantee  of  part  of  the  reversion  is  an  assignee  within  the  statute 
32  H.  8,  c.  34 ;  but  that  the  grantee  of  the  whole  reversion  in  part  of  the 
thing  demised y  is  not.  The  words  of  the  statute  themselves  seem  to  me 
*7011  *°  ^e  perfectly  clear  and  unambiguous ;  and  I  'should  have  enter- 
tained no  doubt,  if  there  had  been  no  case  upon  the  subject:  but, 
seeing  that  the  point  was  settled  nearly  two  hundred  years  ago,  it  would 
be  idle  further  to  argue  it.  I  will  not  unnecessarily  lengthen  the  case  by 
adverting  to  the  other  grounds  of  demurrer,  which  also  appear  to  me  to 
have  been  well  disposed  of. 

V.  Williams,  J.,  concurred.  Judgment  for  the  defendants. 

Pearson  asked  leave  to  amend ;  but  the  court  refused  to  grant  it. 


TURNER  t>.  FITT.   Nov.  17. 

A  count  on  a  bill  of  exchange— by  endorsee  against  ncceptor — alleged  that  "one  I.  B.  Doe," 
on,  ice.,  made  his  bill  of  exchange,  &t\— The  court  refused  to  set  aside  as  frivolous  a  de- 
murrer assigning  for  cause  tlmt  the  drawer  was  described  in  U»e  count  by  the  initials  of  his 
Christian  name  only,  without  alleging  any  excuse  lor  the  omission  of  his  Christian  name, 
or  showing  that  he  was  so  designated  in  the  bill. 

Semblt,  that  the  omission  hi  fatal  on  special  demurrer. 

Assumpsit  by  endorsee  against  acceptor  of  a  bill  of  exchange. 

The  first  count  of  the  declaration  was  as  follows: — 

"For  that  whereas  one  I.  B.  Doe,  on  the  1st  of  July,  1842,  made  his 
bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  order  of  the  said  I.  B.  Doe, 
46/.  8*.  for  value  received,  four  months  after  the  date  thereof  (which  pe- 
riod had  elapsed  before  the  commencement  of  this  suit ;)  and  the  defend- 
ant then  accepted  the  said  bill ;  and  the  said  I.  B.  Doe  then  endorsed  the 
same  to  the  plaintiff;  and  the  defendant  then  promised  the  plaintiff  to  pay 
him  the  said  bill,  according  to  the  tenor  and  effect  thereof,  and  of  the  said 
acceptance  and  endorsement. " 

•7021  *To  count  the  defendant  demurred  specially,  assigning  for 
causes— « that  the  said  first  count  was  uncertain,  in  that  it  did  not 
set  forth  the  Christian  or  first  name  of  the  drawer,  and  first  endorser  of  the 
bill  of  exchange  therein  mentioned,  and  the  allegation  that  one  I.  B.  Doe, 
on,  &c,  made  bis  bill,  and  that  the  said  I.  B.  Doe  endorsed  the  same  to 
the  plaintiff,  were  respectively  uncertain;  that  the  said  I.  B.  Doe  was 
described  in  the  said  first  count  by  the  initials  of  his  Christian  or  first 
name,  and  not  by  his  Christian  or  first  name,  and  no  excuse  was  alleged 
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for  the  omission  to  set  forth  the  Christian  or  first  name  of  the  said  I.  B.  Doe, 
and  it  did  not  appear  that  he  was  so  designated  in  the  bill." 

Hawkins,  on  a  former,  day  in  this  term,  obtained  a  rule  nisi  to  set  aside 

the  demurrer  as  frivolous,  or  to  amend  the  declaration.  He  riled  Brait/t- 
waiie  v.  Harrison,  1  1).  &  L.  210,  where,  in  an  action  upon  a  bill  of 
exchange,  by  endorsee  against  acceptor,  the  declaration  alleged  that  «one 
J.  Bankes"  made  his  bill,  &c,  and  the  defendant  demurred  thereto,  on 
the  ground  that  the  Christian  name  of  Bankes  ought  to  have  been  set  out 
in  full,  or  that  it  should  have  been  alleged  that  he  was  designated  by  the 
initial  letter  only  in  the  original  instrument;  and  Wightman,  J.,  set  aside 
the  demurrer  as  frivolous. 

Pearson  showed  cause.  It  has  repeatedly  been  decided  this  objection  is 
properly  the  subject  of  a  demurrer.  Thus,  in  A 'pel mans  v.  Blanche,  14  M. 
&  \V.  151,  it  was  held  that  the  omission  of  the  Christian  name  of  the  ac- 
ceptor of  a  bill  of  exchange,  (in  an  action  not  upon  the  bill,)  unless  it  be 
excused  by  averment,  is  ground  of  special  demurrer :  and  Parke,  B.,  ad- 
dressing the  plaintiff's  counsel,  said  :  *«If  ynu  had  declared  upon  it  r*7Q'j 
as  a  written  engagement,  and  had  described  the  party  as  a  'certain 

person  mentioned  in  the  said  writing  as  Man-hand,'  it  might  have 

been  sufficient ;  but,  as  it  is,  the  declaration  is  defective,  unless  you  can  in 
every  case  leave  out  the  Christian  names  of  the  persons  mentioned  in  the 
pleading.    There  is  a  special  proviso  in  the  3  &  4  YV.  4,  c.  42,  as  to  bills 
of  exchange,  but  that  applies  only  to  the  names  of  the  parties  to  the  suit. 
You  must  amend."    Again,  in  Esda'de  v.  Maclean,  15  M.  &W.  277,  in 
an  action  by  an  endorsee  against  the  drawer  of  a  bill  of  exchange,  the  bill 
was  stated  to  have  been  drawn  upon  "one  YV.  Watson,"  and  the  count  was 
held  bad  on  special  demurrer,  Parke,  B.,  observing — «  You  cannot  depart 
from  the  rule  of  the  common  law,  without  showing  that  such  is  the  designa- 
tion of  the  party  in  the  bill;  otherwise  you  may,  in  every  case,  describe  a 
party  by  his  initials.    You  have  no  right  under  the  statute  to  designate  a 
party  by  his  initials,  unless  he  is  so  designated  in  the  instrument ;  then  you 
ought  to  show  that  he  was  so  designated."  So,  in  Lecxj  v.  Webb,  15  Law  J., 
N.  S.,  Q.  B.  407,  a  declaration  on  a  bill  of  exchange,  by  endorsee  against  ac- 
ceptor, averred  that  »  one  J.  C.  Pawl.:"  made  his  bill  of  exchange,  which 
the  defendant  accepted,  and  that  J.  C.  Pawle  endorsed  it  to  the  plaintiff: 
and  it  was  held  ill  on  special  demurrer.    Lord  Dknmax  there  said,  p.  410  : 
"We  must  presume  that  every  person  has  a  Christian  name,  and  it  ought  there- 
fore to  have  been  inserted,  unless  some  sufficient  reason  is  assigned  for 
the  omission."    And  in  Langdule  v.  Maclean,  10  Jurist,  p.  (342,  Bail  Court, 
a  demurrer  to  a  count  on  a  bill  of  exchange,  by  endorsee  against  drawer, 
on  the  ground  that  the  initials  only  of  the  Christian  name  of  the  acceptor 
(W.  \V.  Watson)  were  *set  out,  without  any  allegation  that  the  |-*704 
party  was  so  designated  in  the  bill, — was  allowed,  (a)    The  case 

(a)  i.  e.  the  count  held  to  l>e  bud.  The  alluicaucc  of  u  demurrer  is  a  term  applicable 
to  the  proceedings  in  u  court  of  equity.    Vide  1  JLit  G.202,  u. 
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of  Esdaile  v.  Maclean  being  cited,  Wightman,  J.,  said :  "  The  court  of 
Exchequer  appear  to  have  thought  that  this  was  a  good  ground  of  demurrer ; 
and,  where  there  are  conflicting  decisions,  I  certainly  ought  not  to  take 
upon  myself  the  responsibility  of  setting  aside  a  demurrer  as  frivolous,  and 
thus  deprive  a  party  of  the  power  of  taking  the  opinion  of  a  higher  tribunal.'9 
It  is  laid  down  broadly  in  Stephen  on  Pleading,  (4th  edit.  331 ;  5th  edit. 
333,)  that  the  Christian  names  of  all  persons,  whether  parties  to  the  suit  or 
not,  should  be  stated  in  full  in  pleading,  or  the  omission  excused. 

If  the  court  should  decide  this  question  against  the  defendant,  upon 
motion,  they  would  deprive  him  of  the  opportunity  of  testing  the  pro- 
priety of  the  decision  by  writ  of  error. 

Hawkins  appeared  in  support  of  the  rule :  but,  upon  the  court  suggest- 
ing that  he  had  better  amend  the  declaration, — giving  him  the  option  of 
arguing  the  demurrer  on  the  following  day,  but  with  an  intimation  that 
he  must  not,  after  argument,  ask  leave  to  amend, — he  elected  to  amend 
at  once,  on  payment  of  costs.  Rule  accordingly. 


•705]  •FULLER  v.  FENWICK.   JVot>.  24. 

The  court  will  not  set  aside,  or  refer  beck,  an  award  for  an  objection  in  point  of  law  not 
apparent  on  the  face  of  it:  as,  upon  a  suggestion  that  the  nrbitrntor  improperly  treated  as 
a  penalty  that  wliich  was,  by  the  express  contract  of  the  parties,  stipulated  and  ascertained 
damages. 

So,  whether  it  is  the  award  of  a  professional,  or  of  a  lay  arbitrator. 

Covenant  by  lessor  against  lessee.  The  declaration  stated,  that,  on 
the  19th  of  April,  1841,  by  a  certain  indenture  then  made  between  the 
plaintiff*  of  the  one  part  and  the  defendant  on  the  other  part,  the  plaintiff 
did  demise,  &c,  unto  the  defendant  a  certain  messuage  or  tenement, 
buildings,  and  pieces  and  parcels  of  land,  particularly  mentioned  and 
described  in  the  said  indenture,  &c,  habendum  to  the  defendant  his  exe- 
cutors, &c. :  that  the  defendant  did,  in  and  by  the  said  indenture,  covenant 
with  the  plaintiff,  that  he  the  defendant  would,  during  the  term  in  the  said 
indenture  mentioned,  manage,  farm,  crop,  and  cultivate  the  lands  thereby 
letten,  according  to  the  four-course  system  of  husbandry,  (peas  and  beans, 
twice  well  hoed,  not  to  be  deemed  crops,)  and  would  not  sow  any  part 
thereof  with  colewort-seed,  (unless  fed  off,)  or  sow  any  part  thereof  with 
hemp-seed,  carra way- seed,  coriander-seed,  or  teazle-seed;  and  would 
make  yearly,  during  the  said  term,  one-fourth  part  of  the  arable  lands  by 
the  said  indenture  letten,  a  good  fallow,  (the  tenant  being  allowed  to  sow 
sheep-feed  among  the  wheat  stubbles,)  or  otherwise  pay  unto  the  plaintiff 
20/.  an  acre  per  annum  for  every  acre  of  the  said  arable  lands  which 
should  be  used,  farmed,  or  tilled  contrary  to  the  true  intent  and  meaning 
of  the  said  covenant,  and  so  in  proportion  for  any  greater  or  less  quantity 
than  an  acre,  over  and  above  the  rent  reserved  by  the  said  indenture,  and 
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to  be  paid  therewith,  or  to  be  recovered  by  the  plaintiff  as  ascertained  and 
liquidated  damages,  &c.  &c.  That,  by  virtue  of  the  demise,  the  defend- 
ant entered,  and  became  possessed,  &c.    Breach,— first,  that,  after  the 

making  of  the  indenture,  and  during  (lie  term  *  aforesaid,  and  w  hilst  r*-jQ$ 
the  defendant  was  so  possessed  of  the  said  demised  lands  and 
premises,  with  the  appurtenances,  and  every  part  thereof  respectively,  to 
wit,  on  the  day  of  the  commencement  of  the  tenancy,  and  on  divers  other 
days  and  times  between  that  time  and  the  said  determination  thereof,  he 
the  defendant  did  not  manage,  farm,  crop,  ami  cultivate  the  lands  thereby 
letten,  according  to  the  said  four-course  sy>tem  of  husbandry,  and  did  not 
make  one-fourth  part  of  the  said  arable  lands  in  any  year  of  the  said  term 
a  good  fallow,  or  pay  unto  the  plaintiff  20/.  an  acre  pir  annum  for  every 
acre  of  the  said  arable  lands  which  were  used,  farmed,  or  tilled  contrary 
to  the  true  intent  and  meaning  of  the  said  covenant  in  that  behalf,  nor 
any  sum  of  money  in#proporli»n,  for  any  greater  or  less  quantity  than  an 
acre,  over  and  above  the  rent  reserved  by  the  said  indenture  ;  but,  on  the 
contrary  thereof,  after  the  making  of  the  said  indenture,  and  during  the 
whole  of  the  said  term,  that  is  to  say,  for  four  years  from  the  making  of 
the  said  indenture,  wlm  b  had  elapsed  Ik- fore,  the  commencement  of  the 
suit,  managed.  u.M-d,  tilled,  tanned,  cropped,  and  cultivated  a  large  part, 
to  wit,  one  hundred  acres  of  the  said  arable  lands,  in  each  and  every  year 
of  the  said  term,  contrary  to,  and  on  o<her  and  very  different  and  less 
beneficial  systems  of  husbandry  than,  the  said  four-course  system  of  hus- 
bandry, and  on  very  pernicious  sv*tems  of  husbandry,  and  contrary  to  the 
true  intent  and  meaning  of  the  said  covenant  in  that  behalf;  and  had  not 
at  any  time  paid  iinio  the  plaintiff  "30/.  ;?r  annum  in  respect  of  each  of 
the  last- mentioned  aeres  of  the  said  arable  lands  so  used,  farmed,  and 
tilled  eon'r.try  to  the  true  intent  and  meaning  of  the  said  covenant  in  that 
behalf,  although  a  large  sum  of  money,  to  wit,  S,00U/.,  for  and  in  respect 
of  each  of  the  same  acres,  and  over  and  above  the  rent  reserved  by  the 
said  indenture,  had,  betore  the  commencement  *of  the  suit,  and  r»7Q7 
afier  the  expiration  of  the  said  term  become,  and  was,  ami  con- 
tinued to  be  due  and  owing  from  the  defendant  to  the  plaintiff,  for  and  in 
respect  of  such  last-mentioned  acres,  at  the  said  rate  of  201.  an  acre  of  t 
such  acres  per  annum,  during  such  years  as  last  aforesaid:  and  that, 
although,  after  the  making  of  the  said  indenture,  and  during  the  said 
term,  the  defendant  made  in  each  year  of  the  said  term  a  fallow  of  a  cer- 
tain part  of  the  said  arable  lands,  to  wit,  one  hundred  acres  thereof,  yet 
that  every  part  thereof  so  made  a  fallow  as  aforesaid  was  not  made  a  good 
fallow,  but,  on  the  contrary  thereof,  was,  during  all  the  time  aforesaid, 
made  a  bad  fallow,  contrary  to  the  said  covenant  in  that  behalf.  The 
declaration  assigned  three  other  breaches,  and  concluded  with  averring, 
that,  by  means  of  the  premises,  and  of  the  said  several  breaches  of  cove- 
nant by  the  defendant,  the  plaintiff  had  been  put  to  great  costs  and  expenses 
of  his  moneys,  to  wit,  to  the  amount  of  100/.,  in  repairing  and  reinstating 
vol.  in.  05  2  0 
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the  said  farm  and  premises ;  and  had  been,  by  reason  of  the  premises, 
and  not  otherwise,  forced  and  obliged  to  re-let  the  same  at  a  much  less 
and  lower  rent,  to  wit,  at  a  rent  of  100/.  per  annum  lower  than  he  other- 
wise, and, — but  for  the  breaches  of  covenant  above  assigned,  and  the 
impoverished  and  bad  state  and  condition  consequent  upon,  and  incidental 
thereto, — he  could,  and  might,  and  would  have  done;  and  bad  been  and 
was  otherwise  injured,  &c. 

After  setting  out  the  indenture  upon  oyer,  the  defendant  pleaded,  amongst 
other  pleas,  to  the  first  breach,  that  he  did,  from  time  to  time,  and  at  all 
times,  after  the  making  of  the  said  indenture,  and  during  the  said  term 
thereby  granted,  manage,  farm,  crop,  and  cultivate  the  lands  thereby 
letten,  according  to  the  said  four-course  system  of  husbandry,  and  did 
make  one-fourth  part  of  the  said  arable  lands  in  each  year  of  the  said 

•7081  *erm  a  £ooc*  ^a^ow»  'according  to  the  true  intent  and  meaning  of 
the  said  indenture ;  and,  to  the  second  breach,  that  he  did,  from 
time  to  time,  and  at  all  times  after  the  making  of  the  said  indenture,  and 
during  the  said  term  thereby  granted,  make,  in  each  year  of  the  said  term, 
the  said  acres  of  the  said  arable  land  in  the  said  supposed  breach  of  cove- 
nant secondly  assigned,  a  good  fallow,  according  to  the  true  intent  and 
meaning  of  the  said  indenture — concluding  to  the  country. 

By  a  judge's  order,  made  by  consent,  on  the  21st  of  August,  1846, 
the  cause  was  referred  to  the  award  of  a  barrister,  in  whose  discretion 
were  to  be  the  costs  of  the  cause  and  of  the  reference  and  award.  The 
order  of  reference  contained  a  clause,  that,  "in  the  event  of  either  of  the 
said  parties  disputing  the  validity  of  the  said  award  so  to  be  made  and 
published  as  aforesaid,  or  moving  the  court  to  set  the  same  aside,  the 
court  should  have  power  to  remit  the  matters  thereby  referred,  or  any  or 
either  of  them,  to  the  reconsideration  of  the  said  arbitrator." 

The  arbitrator  made  his  award  on  the  31st  of  October,  1846,  as  follows : — 
«  Whereas,  &c,  &c,  now,  I,  the  said  arbitrator,  having  taken  on  my- 
self the  said  reference,  and  having  heard  the  evidence  adduced  before  me 
on  behalf  of  the  said  parties  by  their  respective  counsel  and  attorneys, 
and  having  duly  and  maturely  weighed  and  considered  the  same,  do,  in 
pursuance  of  the  said  partly-recited  order,  award,  order,  and  adjudge, 
that,  as  to  the  first  issue  joined  between  the  parties  in  the  said  action,  the 
defendant  did  not,  from  time  to  time,  and  at  all  times,  after  the  making 
of  the  indenture  in  the  defendant's  plea  set  out,  and  during  the  term 
thereby  demised,  manage,  farm,  crop,  and  cultivate  the  lands  thereby 
letten,  according  to  the  four-course  system,  in  manner  and  form  as  he  in 
•7091  *"s  plea  to  tne  firs*  breach  in  the  declaration  in  *the  said  cause 
assigned,  hath  alleged  ;  and  I  assess  the  damages  due  to  the 
plaintiff  for  the  said  breach  of  covenant,  at  1/.  15s.  [A  second,  third, 
and  fourth  issue  were  determined  in  favour  of  the  plaintiff.]  And,  as  to 
the  last  issue,  I  find  the  same  in  favour  of  the  plaintiff,  in  whose  favour  I 
also  determine  the  said  cause.    And  I  do  further  order  and  award,  that 
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[each  of  theru]  the  said  plaintiff  and  defendant  shall  respectively  bear  and 
pay  his  own  costs  of  the  said  cause,  and  that  the  plaintiff  shall  pay  to  the 
defendant  the  costs  incurred  by  him  in  this  reference,  and  shall  bear  and 
pay  his  own  costs  of  the  said  reference,  and  shall  further  pay  th%  costs 
of  this  my  award." 

Worlledge,  for  the  plaintiff,  moved  to  set  aside  the  above  award,  on  the 
ground  of  an  alleged  "perverse  mistake  of  law"  on  the  part  of  the  arbi- 
trator, in  treating  the  20/.  an  acre  as  a  penalty,  instead  of  liquidated  da- 
mages, or  ascertained  rent.  The  affidavits  upon  which  the  motion  was 
founded,  stated,  that  evidence  was  given  by  the  plaintiff  before  the  arbi- 
trator, of  a  distinct  breach  of  covenant  on  the  part  of  the  defendant,  in 
cropping  a  portion  of  the  demised  land,  consisting  of  seven  acres,  con- 
trary to  the  four-course  system  of  husbandry  ;  that  no  evidence  was  offered 
in  answer,  nor  was  there  any  attempt,  by  cross-examination,  to  rebut  the 
plaintiff's  case  in  this  respect ;  and  that  it  was  distinctly  submitted  to  the 
arbitrator  by  the  plaintiff's  counsel,  that  the  20/.  mentioned  in  the  cove- 
nant of  the  lease,  and  thereby  covenanted  to  be  paid  by  the  defendant 
for  every  acre  of  the  arable  land  which  should  be  used,  farmed,  or  tilled 
contrary  to  the  covenant,  was  not  in  the  nature  of  a  penalty,  but  of  liqui- 
dated and  ascertained  damages ;  and  the  arbitrator  was  requested  to  look 
into  the  authorities  upon  the  subject ;  but  that  the  arbitrator  had  either  made 
bis  award  in  haste,  and  without  duly  considering  the  *point,  or  r«7iQ 
had  mistaken  the  law.  It  also  appeared  from  the  affidavits,  that 
a  considerable  body  of  evidence  was  given  as  to  the  other  issues,  that  the 
case  was  closed  (at  Bury  St.  Edmunds)  at  seven  o'clock  in  the  evening 
of  the  28th  of  October,  and  that  notice  of  the  award  being  ready  was 
delivered  in  London  on  the  31st. 

Since  the  cases  of  Rolfe  v.  Peterson,  2  Bro.  P.  C.  436 ;  Loxoe  v.  Peers, 
4  Burr.  2229,— in  which  latter  case  Lord  Mansfield  clearly  pointed  out 
the  difference  between  a  penalty  and  liquidated  damages, — and  Jones  v. 
Green,  3  Y.  &  J.  298,  it  has  been  considered  as  firmly  settled  law  that  a 
clause  of  this  sort  does  not  constitute  a  penalty,  but  that  the  acreage  is 
recoverable,  upon  a  breach  of  the  covenant,  as  stipulated  damages.  When 
a  jury  acts  perversely  in  such  a  case  as  this,  by  omitting  to  give  damages 
for  the  actual  injury  sustained,  the  court  will  direct  a  new  trial — Farrant 
v.  Olmius,  3  B.  &  Aid.  692 :  and  there  can  be  no  reason  why  the  same 
relief  should  not  be  afforded  where  a  legal  arbitrator  has  perversely  mis- 
taken a  matter  of  law.  That  the  court  will  take  notice  of  legal  misconduct 
in  an  arbitrator,  is  quite  clear ;  see  the  judgment  of  this  court  in  Hall  and 
Hinds  in  re,  2  M.  &  G.  847,  3  Scott,  N.  R.  250.  [Wilde,  C.  J.  There 
are  numerous  decisions  showing  that  the  court  will  not  withdraw  the 
matter  from  the  judge  whom  the  parties  have  themselves  selected.(a)  It 

(a)  Sco  Wade  v.  Huntley,  2  Tidd  Pr,  t*tli  edit.  841 ;  Chase  v.  Westmore,  13  East,  357;  Bow 
tiher  v.  Thick,  1  D.  &  R.  366;  Sharman  v.  Belt,  5  M.  &  S.  504;  Badger  in  n,2R  &  Aid.  691; 
Richardson  v.  Nowrse,  3E  &  Aid.  237,  1  Cliitt.  R.  074;  Delver  v.  Barnes,  1  Tnunt  48;  Craven 
v.  Craven,  7  Taunt  644,  1  J.  B.  Moore,  403;  Cramp  v.  Symons,  1  Bingh.  104,  7  J.  B.  Moore, 
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•7111  *s  a'ways  comPetent  to  reserve  "points  of  law  for  the  opinion  of 
J  the  court,  if  the  parties  choose  so  to  stipulate,  rather  than  confide 
in  the  judgment  and  discretion  of  the  arbitrator.  Formerly,  the  courts 
were  m  the  habit  of  setting  aside  awards  for  misreception,  or  improper 
rejection,  of  evidence  by  the  arbitrator ;  but  of  late  it  has  been  clearly 
settled  that  the  decision  of  the  arbitrator  in  this  respect  is  final.]  This  is 
not  like  the  case  of  Pinlcerton  v.  Caslon,  2  B.  &  Aid.  704,  where  the  atten- 
tion of  the  arbitrator  was  not  called  to  the  particular  claim :  here,  it  is 
distinctly  sworn  that  the  point  was  made,  and  the  arbitrator  was  requested 
to  consider  it. 

This  being  a  case  in  which  the  arbitrator  has  clearly  and  palpably  mis- 
taken a  firmly  settled  rule  of  law,  the  court  will,  at  the  least,  exercise  the 
power  reserved  to  it  by  the  order,  and  remit  the  matter  to  him  for  recon- 
sideration. 

Wilde,  C.  J  The  question  as  to  how  far  the  court  will  interfere  to 
correct  the  mistake  of  an  arbitrator  in  fact  or  in  law,  has  been  presented  in 
every  possible  shape.  In  some  of  the  cases  the  discussion  has  proceeded 
upon  a  supposed  difference,— where  a  matter  of  law  was  in  question, — 
between  a  lay  and  a  professional  arbitrator.  Lord  Ellenborough  first, (a) 
and,  subsequently,  all  the  judges,  repudiated  any  such  distinction,  holding, 
that,  where  the  parties  have  thought  fit  to  withdraw  from  the  decision  of 
the  ordinary  tribunals,  and  have  selected  their  own  judge,  they  must  be 
content  to  abide  his  judgment.  The  question  has  also  been  discussed  in 
cases  where  some  point  of  law  has  suddenly  arisen  in  the  course  of  the 
«7121  inquiry,  and  where,  though  *the  matter  was  present  to  the  mind 
of  the  arbitrator,  but  little  time  was  afforded  for  consideration ; 
and  the  courts  have  said,  that  whether  the  arbitrator  was  a  professional 
man  or  a  layman,  they  would  not  inquire  whether  his  conclusion  was  right 
or  not,  unless  they  could,  upon  the  face  of  the  award,  distinctly  see  that 
the  arbitrator,  professing  and  intending  to  decide  in  accordance  with  law, 
had  unintentionally  and  mistakenly  decided  contrary  to  law.  The  ques- 
tion, therefore,  is,  whether  we  can,  from  what  appears  on  the  face  of  this 
award,  come  to  the  conclusion  that  the  arbitrator  has  decided  this  case  in 
violation  of  some  known  principle  of  law.  I  am  unable  to  trace  the  course 
of  reasoning  by  which  the  arbitrator  came  to  the  conclusion  he  did.  There 
is  nothing  on  the  face  of  the  award  to  show  that  he  has  done  wrong. 
Without,  therefore,  intending  to  cast  any  doubt  upon  the  general  doctrine 
laid  down  in  the  cases  cited,  as  to  the  proper  construction  of  the  covenant 
in  question,  it  is  enough  to  say  that  we  are  precluded,  by  the  frame  of  the  * 
award,  from  interfering. 

It  is  to  be  observed  that  these  rules  tend  to  create  great  delay  and 

431;  Goruham  v.  Germain,  11  J.  B.  Moore,  7;  Perryman  v.  Slrggall,  3  M.  &  Sc.  93,  2  Dowl. 
P.  C.  72fl;  Jupp  v.  Grayton,  3  Dowl.  P.  C.  199,  I  C  ,  M.  &  R.  5j3;  Jtkton  v.  PoyiUer,  3  Dowl. 
P.  C.  201,  (overruling  Perryman  v.  Sttggall,)  Hardy  v.  Jtingrote,  1  H.  it  W.  185; 
▼.  Marshall,  4  Dowl.  P.  C.  SIKJ ;  Syme$  v.  GoodftUow,  lb.  042. 
(a)  In  Skarman  v.  Bell,  504.  « 
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expense,  and  to  defeat,  in  many  cases,  the  object  of  the  parties ;  having 
obtained  the  derision  of  the  tribunal  which  they  themselves  have  chosen, 
they  have  but  little  ground  of  complaint  if  its  judgment  should  happen 
to  be  erroneous. 

Coltman,  J.  It  is  not  necessary  on  this  occasion  to  express  any  opinion 
as  to  whether  the  plaintiff  was  entitled  to  receive  20/.  per  acre  for  the 
breach  of  the  defendant's  covenant,  or  whether  that  was  a  matter  to  be 
compensated  in  damages.  If  that  were  the  point  to  be  determined  here, 
it  might  require  more  consideration.  But  I  agree  with  the  lord  chief  justice, 
that  the  award  does  not,  upon  the  face  of  it,  show  that  the  arbitrator  lias 
made  any  mistake  in  point  of  law ;  and  we  cannot  'assume  it  r«7i3 
from  what  is  presented  to  us  in  the  affidavits.  I  therefore  think 
there  should  be  no  rule. 

Maule,  J.  I  also  think  that  no  rule  should  be  granted  in  this  case. 
If  the  case  had  been  left  to  follow  the  ordinary  course,  it  would  have  been 
decided,  as  to  the  facts,  by  a  jury,  and  as  to  the  law,  by  the  judge,  with 
an  ultimate  appeal  to  a  court  of  error.  The  parties,  for  some  reason, 
thought  fit  to  withdraw  the  case  from  that  mode  of  trial,  and  to  refer  the 
whole  to  an  arbitrator,  thinking,  probably,  that  the  facts  would  be  more 
conveniently  ascertained,  and  theUaw  more  conveniently  determined  by 
one  from  whose  judgment  there  was  no  appeal,  and  that  an  arbitrator 
would,  in  the  particular  case,  be  a  better  judge  of  the  facts  than  a  jury,  and 
of  the  law  than  the  court.  It  is  quite  true  that  it  is  sometimes  advantage- 
ous to  have  a  matter  decided  by  a  person  possessing  the  smallest  possible 
knowledge  of  law.  These  considerations  have,  in  modern  times,  induced 
the  courts  to  deal  much  more  liberally  with  awards  than  was  formerly 
their  practice,  and,  generally  speaking,  to  hold  them  to  be  final,  unless 
6ome  substantial  objection  appears  upon  the  face  of  them.  There  is  no- 
thing upon  the  face  of  this  award  to  show  that  the  conclusion  the  arbitrator 
has  come  to  is  not  a  perfectly  just  and  right  one.  I  cannot  say  that 
the  arbitrator  may  not  have  been  quite  right  in  assessing  the  damages 
for  the  breach  of  covenant  at  the  sum  he  has  awarded,  instead  of  assess- 
ing them  at  the  rate  of  20/.  per  acre.  This  is  not  like  the  case  of  Farrant 
v.  Olmius.  There  the  covenant  was  simply  a  covenant  to  pay  an  addi- 
tional rent  of  50/.  for  every  acre  that  should  be  ploughed  up ;  whereas, 
here,  the  complaint  is,  not  simply  that  the  defendant  did  not  pay  the 
additional  rent,  but,  in  the  alternative,  that  he  did  not  cultivate  the  land 
according  to  a  given  system,  or  pay  the  20/.  *an  acre.  In  such  r*7j4 
a  case,  it  may  or  may  not  be  imperative  on  a  jury  to  assess  the 
damages  at  the  20/.  an  acre,  and  an  arbitrator  may  be  forgiven  if  he  de- 
cide according  to  what  occurred  to  him  to  be  the  justice  of  the  case. 

V.  Williams,  J.,  concurred.  Rule  refused. 
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KENT  v.  The  GREAT  WESTERN  RAILWAY  Company.    Xov.  23. 

By  a  railway  act  it  was  enacted,  that  no  action  should  lie  brought  for  any  thing  done  or 
omitted  to  bo  done  in  pursuance  of  the  art,  or  in  the  execution  of  the  j>owcrs  or  authori- 
ties given  by  the  act,  unless  twenty  days'  previous  notice  in  wriling  should  be  given.  The 
company  having,  contrary  to  the  provisions  of  the  act,  made  excessive  charges  for  the 
carriage  of  goods,  and  claimed  and  received  tho  amount  of  such  charges  from  the  plain- 
tiff:— Held,  that  in  an  action  for  money  had  and  received,  brought  to  recover  back  the  sum* 
so  extorted,  the  company  were  entitled  to  a  notice  of  action. 

The  sum  endorsed  on  the  writ  for  costs  was  21.  0*.  only.  On  taxation,  the  master  allowed 
133/.  12j.  '2d.  costs  in  respect  of  the  notice  of  action;  the  only  objection  urged  before  biro 
being,  that  the  plaintiff  was  not  entitled  to  any  costs  incurred  prior  to  the  issuing  of  the 
writ,  no  exception  being  taken  as  to  their  amount.  The  allowance  of  costs  for  the  notice 
of  action  was  held  to  bo  proper;  and  the  court  refused  to  enter  upon  the  question  of 
amount. 

This  was  an  action  of  assumpsit  for  money  had  and  received,  brought 
to  recover  -6507.  for  alleged  overcharges  demanded  and  taken  by  the 
Great  Western  Railway  Company  from  the  plaintiff,  a  carrier  between 
London  and  Abingdon. 

Before  the  commencement  of  the  action,  the  plaintiff  caused  the  de- 
fendants to  be  served  with  a  notice  of  action  under  the  223d  section  of 
the  5  &  6  VV.  4,  c.  cvii.  The  notice  referred  to  nine  several  books  of 
account  delivered  therewith,  containing  minute  details  of  the  alleged  over- 
charges. 

The  writ  of  summons,  which  was  sued  out  on  the  25th  of  June,  1845, 
was  endorsed  for  650/.  debt,  and  21.  bs.  costs. 

•7151  *The  decIaration  was  delivered  on  the  12th  of  July,  1845,  and 
with  it  particulars  of  demand,  as  follows : — 

"  This  action  is  brought  to  recover  of  the  said  company  the  following 
items  of  claim,  viz. : — 

"  To  amount  of  overcharges  made  by  the  company  to  the  plaintiff,  and 
paid  by  him  to  them,  for  the  carriage  of  goods  by  the  Great  Western  Rail- 
way Company,  between  the  1st  of  October,  1842,  and  April  the  30th, 
1844,  the  full  particulars  of  which,  with  the  dates  and  items,  have  already 
been  delivered  to  the  company,  in  the  plaintiff1  s  notice  of  action,  and  in 
four  books  of  account  therein  referred  to,  and  respectively  marked  0.  No.  1, 
O.  No.  2,  O.  No.  3,  and  O.  No.  4.  The  plaintiff  claims  for  these  over- 
charges, 175/.  7*.  3d. 

"To  amount  of  further  overcharges  made  by  the  company  to  the  plain- 
tiff, and  paid  by  him  to  them  for  the  carriage  of  goods  on  the  lines  of 
railway  worked  by  the  company,  between  May  the  1st,  1844,  and  January 
the  31st,  1845,  the  full  particulars  of  which,  with  the  dates  and  items,  have 
already  been  delivered  to  t/ie  company,  in  the  plaintiff's  notice  of  action, 
and  in  five  books  of  account  therein  referred  to,  and  marked  respectively 
K.  No.  1,  K.  No.  2,  K.  No.  3,  K.  No.  4,  and  K.  No.  5.  The  plaintiff 
claims,  for  these  overcharges,  264/.  85.  Ad. 

"  To  an  allowance  or  discount  of  10  per  cent,  on  the  company's  charges, 
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to  the  plaintiff,  for  goods  carried  for  the  plaintiff  on  the  said  lines  of  rail- 
way, between  May  the  1st,  1844,  and  the  31st  of  January,  1845,  being 
the  same  allowance  of  10  per  cent,  mentioned  in  an  agreement  made  by 
the  company  with  the  plaintiff,  which  is  set  forth  in  the  first  count  of  the 
declaration  herein,  and  the  full  particulars  whereof  have  also  been  delivered 
to  the  company  in  the  said  notice  of  action,  and  the  said  last- mentioned 
five  books  of  account  therein  referred  to.  The  plaintiff  claims  for  this 
allowance  201/.  10*. 

»  The  plaintiff  also  seeks  to  recover  such  other  'damages  as  a  r*-.- 
jury  may  give  for  the  breach  of  the  agreement  set  forth  in  the 
said  first  count,  and  interest  at  5  per  cent,  on  the  said  several  sums  above- 
mentioned,  from  the  respective  times  at  which  the  same,  or  any  portions 
thereof,  were  paid,  until  final  judgment  in  this  action. 

On  the  21st  of  July,  the  defendants  took  out  a  summons  calling  on  the 
plaintiff  to  show  cause  why  he  should  not  deliver  «  a  further  and  better 
account  in  writing  of  the  particulars  of  the  plaintiff's  demand  for  which 
this  action  was  brought,  distinguishing  which  of  the  sums,  in  the  particu- 
lars delivered,  were  claimed  under  each  count;  and  why  each  count 
should  not  be  limited  to  different  and  distinct  causes  of  action.11  This 
summons  was  attended  on  the  23d,  when  Wightman,  J.,  declined  to 
make  any  order  for  further  particulars,  in  consequence  of  the  full  particu- 
lars which  had  been  furnished  to  the  company  by  the  notice  of  action  and 
the  books  of  account  therein  referred  to. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1846,  when  a  verdict  was  found  for  the  plaintiff  for 
181/.  4s.  lid.  over  and  above  a  set-off  claimed  and  proved  by  the  de- 
fendants. 

Upon  the  taxation  of  the  plaintiff's  costs,  the  master  allowed  the  follow- 
ing items  of  charges  preliminary  to  the  action: —  £  s.  d. 
« Letter  for  payment  -  -  -  0  3  6 
"  Instructions  for  very  special  notice  of  action 
"Drawing  same,  upwards  of  2500  folios 
«  Fee  to  counsel  to  settle 
«  Attending  him  - 
«  Service  of  notice  of  action,  &c. 

The  allowance  of  these  items  was  objected  to  before  the  master,  on  the 
ground,  that,  as  the  writ  was  the  'foundation  of  the  action,  and  r«7i7 
the  costs  endorsed  thereon  were  21.  5*.  only,  the  plaintiff  was 
concluded  thereby,  and  that  the  master  had  no  power  to  allow  the  plain- 
tiff any  charges  for  preliminary  proceedings. 

Application  was  afterwards  made  to  a  judge  at  chambers  for  a  reviewal 
of  the  taxation.  The  judge  thereupon  ordered,  that,  on  payment  of  the 
damages  and  the  undisputed  items  of  the  bill  of  costs,  the  disputed  items 
should  stand  over  until  Michaelmas  term. 

ChanneU,  Serjt.,  accordingly,  on  the  second  day  of  the  term,  obtained 
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a  rule  nisi  for  a  reviewal  of  the  taxation,  in  respect  of  these  last-men- 
tioned items.  He  submitted,  that,  although  a  notice  of  action  might  have 
been  necessary,  it  was  not  necessary  to  give  it  with  all  the  minuteness  of 
a  particular  of  demand,  which  the  defendants  might  call  for,  or  not,  at 
their  election.  % 

Tal/ourd,  Serjt.,  and  J.  Brown,  showed  cause.  The  cause  of  action 
here  was  similar  to  that  in  Parker  v.  The  Great  Western  Railway  Com- 
pany, 7  M.  &  G.  253,  7  Scott,  N.  R.  835,  in  which  case  a  similar  notice 
of  action  was  given,  the  costs  of  which  were  allowed  on  taxation.  The 
223d  section  of  the  company's  act  of  incorporation,  5  &  6  W.  4,  c.  cvii., 
enacts,  "  that  no  action,  suit,  or  information,  nor  any  other  proceeding  of 
what  nature  soever,  shall  be  brought,  commenced,  or  prosecuted  against 
any  person,  for  any  thing  done,  or  omitted  to  be  done,  in  pursuance  of  this 
act,  or  in  the  execution  of  the  powers  or  authorities,  or  any  of  the  orders 
made,  given,  or  directed,  in,  by,  or  under  this  act,  unless  twenty  days'  pre- 
vious notice  in  writing  shall  be  given  by  the  party  intending  to  commence 
and  prosecute  such  action,  suit,  information,  or  other  proceeding,  to  the 
•7181  mten(*e(*  defendant."  The  'question  is,  whether  that  which  is  the 
foundation  of  this  action  was  a  thing  done  in  pursuance  of  the 
act,  or  in  the  execution  of  the  powers  or  authorities  given  by  the  act. 
Though,  in  f>oint  of  form,  an  action  for  money  had  and  received,  this  is 
in  reality  an  action  to  recover  compensation  for  a  series  of  torts  committed 
by  the  company.  In  Parker  v.  The  Great  Western  Railway  Company,  it 
was  urged  on  behalf  of  the  company  that  they  could  be  sued  only  in  case : 
but  the  court  held  otherwise  :(a)  indeed,  it  would  be  absolutely  impracti- 
cable to  sue  in  that  form,  the  overcharges  being  more  than  fourteen  thou- 
sand in  number;  in  case,  each  would  require  a  separate  count. (b)  The 
act  of  parliament  is  framed  upon  the  supposition  that  the  company  were 
about  to  construct  a  new  line  of  road,  which  the  public  were  to  be  at 
liberty  to  use  with  their  own  carriages  and  locomotives.  It  contemplates 
the  possibility  of  the  company  themselves  becoming  carriers:  the  164th, 
165th,  166th,  and  167th  sections  empower  them  to  take  tolls;  and  the 
175th  section  provides  that  the  charges  shall  be  reasonable,  and  equal  to 
all  parties  using  the  line.  Willet  v.  Tidey,  1  Show.  214;  Greenway  v. 
Hard,  4  T.  R.  553 ;  and  Boyd  v.  The  Croydon  Railway  Company,  4  N. 
C.  669,  6  Scott,  461, 6  Dowl.  P.  C.  721,  show  that  the  right  of  the  defend- 
ants to  a  notice  of  action  does  not  depend  upon  the  form  of  the  action. 
In  Waterhouie  v.  Keen,  4  B.  &  C.  200,  by  a  turnpike  act,  it  was  enacted 
that  no  action  should  be  commenced  against  any  person  for  any  thing 
done  in  pursuance  of  the  act,  until  twenty-one  days'  notice  should  be 

•7191    S'ven  t0  tne  c*erk  °f  tne  trustet>8>  or  a^er  s,x  calendar  months 
next  after  the  fact  committed,  &c. ;  *and  it  was  held,  in  assump- 

(a)  And  see  Pickfard  r.  Th*  Great  Western  Railway  Company,  8  M.  &  W.  372,  10  M.  & 
W.  3«J«j,  where  ca*«  wu  brought  for  a  refubal  to  carry,  after  a  tender. 
(6)  Quart. 
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sit  against  a  toll-collector,  brought  to  recover  back  money  alleged  to  have 
been  exacted  by  him  improperly  as  toll,  that  twenty-one  days'  notice  of 
action  ought  to  have  been  given.    Bayley,  J.,  there  said  :  "  It  is  true  that 

many  of  the  expressions  in  that  clause  seem  to  point  to  actions  of  tort ; 
but  it  is  material  to  consider  the  substance,  rather  than  the  mere  form,  of 
the  action.  In  many  cases  the  subject-matter  of  the  action  is  substantially 
tort,  but  the  plaintitf  may  waive  that  tort,  and  bring  assumpsit.  If  an 
action  be  brought  in  consequence  of  a  thing  substantially  clone  in  pursu- 
ance of  the  act  of  parliament,  it  is  a  case  within  the  act."  And  Hol- 
royd,  J.,  said  :  "  The  demanding  and  taking  the  toll  was  an  act  done  in 
pursuance  of  the  act.  This  is  a  case,  therefore,  within  the  words  of  the 
act.  It  is  a  case  also  within  the  mischief  intended  to  be  avoided  by  the 
act  of  parliament.  The  duty  is  collected  by  the  lessee.  It  is  consistent, 
therefore,  with  the  object  of  this  enactment,  if  he  improperly  takes  any 
toll,  that  he  should  have  an  opportunity  of  tendering  amends.  The  same 
mischief  would  arise  from  the  neglect  to  give  the  notice  in  such  an  action 
as  this,  as  if  it  were  an  action  of  tort.1'  So,  in  Smith  v.  Sluiw,  10  B.  & 
C.  277,  5  M.  &.  K.  22"),  an  act  of  parliament  established  a  company  for 
making  and  maintaining  certain  docks  and  basins,  and  authorized  them 
to  appoint  a  dock-master,  who  was  to  have  power  to  direct  the  mooring, 
&c,  of  all  vessels  into,  or  being  in,  the  docks,  and  to  have  the  control 
over  the  space  of  one  hundred  yards  of  the  entrance  into  the  docks,  so 
far  as  related  to  the  transporting  of  vessels  coming  in  or  going  out ;  and 
the  company  was  to  be  sued  in  the  name  of  their  treasurer;  and,  if  any 
action  should  be  brought  against  any  person  for  any  thing  done  "in  r*n.}o 
pursuance  of  the.  act,  such  action  was  to  be  commenced  within 
six  calendar  months  after  the  fact  committed.  An  action  having  been 
brought  against  the  treasurer  for  an  injury  done  to  a  vessel  (within  one 
hundred  yards  of  the  entrance  of  the  docks)  by  reason  of  improper  direc- 
tions having  been  given  by  the  dock-master  in  transporting  her  into  the 
docks— it  was  held  that  the  giving  of  such  directions  was  a  thing  done  in 
pursuance  of  the  act  of  parliament,  and  that  the  action  ought  therefore  to 
have  been  brought  within  six  calendar  months  after  such  directions  were 
given.  [Wilde,  C.  J.,  referred  to  Sdlick  v.  Smith,  11  J.  B.  Moore,  459, 
2  C.  &  P.  284.]  The  point  was  also  much  discussed  in  the  recent  case 
of  Charrinton  v.  Johnson,  13  M.  &  W.  85G.  The  cases  of  Morgan  v.  Pal' 
mer,  2  B.  &  C.  729  ;  Palmer  v.  The  Grand  Junction  Railway  Company, 
4  M.  &,  W.  74'J  ;  and  Carpuc  v.  The  Brighton  Railway  Company,  5  Q. 
B.  647,  which  will  probably  be  relied  on  for  the  defendants,  are  plainly 
distinguishable.  In  the  first  of  these  cases,  the  matter  complained  of  could 
in  no  sense  be  said  to  be  an  act  clone  by  virtue  or  under  colour  of  the 
defendant's  office  of  justice  of  the  peace  :  in  the  last  two,  the  defendants 
were  acting  in  the  capacity  of  common  carriers,  and  were  therefore  altoge- 
ther out  of  the  protection  of  their  respective  acts.  Here,  however,  the 
company  were  clearly  acting  in  the  supposed  execution,  and  under  colour 
vol.  hi.  56 
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of,  the  act  of  parliament,  although  not  in  obedience  to  it :  and  no  prudent 
person  could,  under  the  circumstances,  have  advised  the  plaintiff  to  com- 
mence his  action  without  a  previous  notice.  The  principle  of  construc- 
tion applied  to  these  acts,  is,  that  if  there  be  any  ambiguity  in  the  clauses 
imposing  tolls  or  duties,  they  are  to  be  construed  most  strongly  against  the 
•7011  company,  and  in  favour  of  the  public  :(a)  Barrett  v.  *The  Stock- 
ton and  Darlington  Railway  Company,  2  M.  &  G.  134,  2  Scott, 
N.  R.  337.(6)  As  well,  therefore,  upon  authority  as  upon  principle,  this  is 
a  case  in  which  notice  of  action  was  necessary.  A  notice  of  action  which, 
had  not  supplied  the  information  here  given,  would  not  have  enabled  the 
defendants  to  tender  amends :  and,  if  the  notice  had  not  been  accompa- 
nied by  the  account  of  overcharges,  the  defendants  must  necessarily  have 
required  them  in  the  shape  of  particulars.  The  particulars  delivered  with 
the  declaration  do,  in  fact,  refer  to,  and  incorporate,  these  accounts. 
[Channell,  Serjt.,  intimated  that  he  should  insist,  that,  assuming  a  notice 
of  action  to  be  necessary,  the  master  was  not  justified  in  allowing  the 
charge  to  the  extent  he  did.]  It  does  not  appear  from  the  affidavits  that 
any  such  point  was  made  before  the  master :  and  it  is  not  competent  to 
a  party  to  ask  for  a  reviewal  of  taxation,  upon  grounds  for  the  first  time 
suggested  on  the  motion.  Clearly  the  plaintiff  is  not  precluded  by  the 
endorsement  of  the  writ  from  recovering  the  charges  in  question :  Bow- 
didge  v.  Slaney,  2  N.  C.  142,  2  Scott,  197  ;(c)  Jacquot  v.  Boura,  5  M.  & 
W.  155.(rf)  The  amount  to  be  allowed  was  purely  in  the  discretion  of 
the  master. 

Channell,  Serjt.,  and  Keafaig,  in  support  of  the  rule.  It  will  not  be 
contended,  on  the  part  of  the  defendants,  that  their  right  to  notice  is 
affected  by  the  form  of  the  action.  But  it  is  insisted,  upon  the  authority 
of  Palmer  v.  The  Grand  Junction  Railway  Company,  and  Carpue  v.  The 
Brighton  Railway  Company,  that  here  the  defendants  were  acting,  not>in 
pursuance  or  in  execution  of  the  powers  given  to  them  by  the  act,  but  as 
•7221  common  'carriers.  In  the  former  of  those  cases,  the  act  of  incor- 
poration, 3  W.  4,  c.  xxxiv.  s.  214,  provided  that  no  action,  &c, 
should  be  brought,  &c,  against  any  person,  for  any  thing  done,  or  omitted 
to  be  done,  in  pursuance  of  the  act,  or  in  the.  execution  of  the  powers  or 
authorities,  &c,  unless  fourteen  days'  previous  notice  in  writing  should 
be  given  by  the  parties  intending  to  commence  such  action,  &c.  In  an 
action  against  the  company,  (alleging  them  to  be  owners  and  proprietors 
of  the  railway,)  for  not  safely  carrying  and  conveying  certain  horses  in 
their  carriages  on  the  railway,  whereby  one  was  killed,  and  others  were 
injured :  it  was  held  that  the  company  were  not  entitled  to  notice  of  action, 

(a)  Such  a  construction  would  seem  rather  to  assist  those  who  contended  that  notice  oC 
action  whs  not  necessary. 

(6)  Affirmed  in  error  in  the  Exchequer  Chamlier,  3M.4C,  950,  3  Scott,  N.  R.  803,  and 
in  the  Houao  of  LoriU,  7  M.  &  G.  all),  8  Scott,  N.  R.  641. 

(e)  S.  C.  per  nam.  Bowhtch  v.  Slaney,  4  DowL  P.  C.  140. 

(d)  S.  C.  per  nam.  J  actual  v.  Bow  a,  7  Dow  I.  P.  C.  331. 
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as  for  a  thing  done,  or  omitted  to  be  done,  in  pursuance  of  the  act 
Parke,  B.,  in  delivering  the  judgment  of  the  court,  there  says:  "If  the 
action  was  brought  against  the  railway  company  for  the  omission  of  some 
duty  imposed  upon  them  by  the  act,  this  notice  would  be  required.  If, 
for  instance,  it  was  founded  on  a  neglect  in  not  duly  fencing  the  railway, 
on  account  of  which  the  travelling  on  it  was  dangerous  to  those  passing 
along  it,  assuming  that  such  an  obligation  resulted  from  the  180th  sec- 
tion, or  from  the  general  purview  of  the  act,  that  case  would  have  fallen 
within  the  21 1th  section.    Hut,  when  the  matter  is  looked  at  and  explained, 
it  appears  that  the  action  is  not  of  that  nature,  but  the  defendants  are  sued 
as  common  carriers,  who  have  received  nine  horses  for  the  purpose  of 
being  taken  to  their  journey's  end,  which  they  have  not  so  delivered,  but 
that,  on  the  contrary,  one  has  been  killed,  and  others  sewrcly  injured,  in 
consequence  of  an  accident  on  the  railroad  :  the  action  is  brought  against 
them,  therefore,  in  their  character  of  common  carriers  :  and  it  appears  to 
me  that  a  breach  of  their  dutv  in  that  character  is  not  a  thin  r  omitted  to 
be  done  in  pursuance  of  the  act,  or  in  the  execution  of  the  powers  or  autho- 
rities given  by  it.    The  act  does  not  compel  (hem  to  be  common  carriers  ; 
it  only  enables   them  to  be  .so,  so  far  as  they  shall  think  tit  ;  and,  r*723 
when  they  have  elected  to  become  so,  they  arc  liable  in  that  cha- 
racter in  the  same  way  that  other  common  carriers  are."    [Maulk,  J. 
What  the  company  did  in  that  ca>e,  they  could  have  done  without  the 
assistance  of  the  act :  it  is  not  so  here.]    It  maybe  that  the  plaintilPs 
remedy  arises  out  of  the  provisions  of  the  act,  and  yet  that  the  defendants 
derive  no  authority  or  protection  therefrom.     Carpw  v.  The  London  and 
Brighton  Railway  Company  is  precisely  in  point.    That  company,  by  their 
act,  7  \V.  1,  &  1  Vict.  c.  cxix.,  were  empowered  to  make  the  railway, 
which  all  persons  were  to  have  liberty  to  use  with  carriages,  &c,  on  pay- 
ment to  the  company  of  tolls  regulated  by  the  act  ;  the  company  were  also 
empowered  to  pro\ ide  locomotive  engines  on  t he  railway,  and  to  charge 
for  the  use  of  them,  and  to  use  locomotive  engines  and  carriages  for  the 
conveyance  of  passengers,  goods,  &c,  and  to  charge  for  such  conveyance, 
in  addition  to  the  toll,  within  a  limited  amount :  and  it  was  enacted  that 
no  action  or  proceeding  should  be  prosecuted  against  any  person  or  cor- 
poration for  arty  thing  do/if,  or  umitted  to  be  dour,  in  pursuance  of  the  act , 
or  in  the  execution  of  the  powers  or  authorities  given  by  it,  without  twenty 
days'  notice  in  writing.    A  declaration,  in  case,  against  the  company, 
charged  that  they  were  owners  of  the  railway,  and  of  carriages  used  by 
them  for  the  conveyance  of  passengers  along  it,  for  reward;  that,  they 
being  owners  of  the  railway  and  carriages,  the  plaintiiV,  at  their  request, 
became  a  passenger  in  one  of  the  carriages,  for  reward  to  them,  and  they 
received  him  as  such  passenger,  and  it  became  their  duty  to  use  due  care 
and  skill  in  conveying  him  :  breach,  that  they  did  not  use  due  care  and 
skill  in  conveying  him  ;  but  took  so  little  care,  and  so  negligently  and  unskil- 
fully conducted  themselves  in  carrying  him,  and  managing  the  carriage 
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•7241  *n  wh'ch  ne  was  a  "passenger,  the  train  to  which  it  was  attached, 
and  the  engine  whereby  it  was  drawn  upon  the  company's  rail- 
way, that  the  carriage  was  thrown  off  the  rails,  and  the  plaintiff  injured : 
it  was  held  that  no  notice  of  action  was  necessary,  the  company  being 
sued  in  their  capacity  of  carriers,  and  not  for  any  thing  done  or  omitted 
under  the  special  authority  of  the  act ;  although,  for  the  purpose  of 
showing  that  the  accident  occurred  from  a  speed  that  was  improper 
under  the  circumstances,  evidence  was  given  that  the  rails  were  defective 
at  the  spot. 

Assuming  this  case  to  be  governed  by  the  223d  section  of  the  act,  and 
that  a  notice  of  action  was  necessary,  the  master  was  not  justified  in  allow- 
ing so  large  a  sum  as  133/.  12*.  2d.  [Wilde,  C.  J.  This  point  was  not 
made  before  the  master.  Upon  a  motion  of  this  sort,  the  affidavits  ought 
distinctly  to  point  to  the  particular  objection,  and  to  show  that  the  atten- 
tion of  the  officer  was  called  to  it.]  The  rule  of  court  of  Hilary  term, 
2  W.  4,  §  ii.,  contemplates  that  the  defendant  shall  in  all  cases  have  the 
option  of  staying  the  proceedings  upon  payment  of  the  sum  endorsed  on 
the  writ  for  debt  and  costs.  The  plaintiff  clearly  could  not,  in  that  endorse- 
ment, claim  the  costs  of  such  a  notice  as  this. (a)  [Maule,  J.  The  only 
authority  for  giving  costs  at  all,  is  the  statute  of  Gloucester,  6  Edw.  1 ,  c.  1, 
which  gives  to  the  plaintiff  the  costs  of  his  «  writ  purchased :"  why  may 
not  the  costs  of  the  notice  be  included  in  the  endorsement  as  part  of  the 
costs  of  the  writ  purchased  ?]  The  language  of  the  rule  shows  what  costs 
were  intended. 

Coltman,  J. (b)  This  case  appears  to  me  to  be  distinguishable  from 
•72*S1    Palmer  v.  The  *  Grand  Junction  Railway  Company  and  Carpues. 

Tlie  London  and  Brighton  Railway  Company.  In  those  cases, 
the  companies  were  in  the  performance  of  the  ordinary  duties  of  common 
carriers.  Here,  however,  the  defendants  were  professing  to  act  solely  and 
entirely  under  the  authority  of  their  acts  of  parliament.  They  were,  there- 
fore, clearly  entitled  to  notice  of  action.  If  there  was  any  ground  for 
objecting  to  the  amount  of  the  charge  for  such  notice,  that  should  have 
been  urged  before  the  master.  That  was  not  done  ;  the  only  point  made 
being  that  the  plaintiff  was  not  entitled  to  recover  in  respect  of  any  costs 
incurred  prior  to  the  issuing  of  the  writ. 

Maule,  J.  I  am  of  the  same  opinion.  I  think  the  subject-matter  of 
charge  in  this  action  clearly  was  a  thing  done,  or  omitted  to  be  done,  in 
pursuance  of  the  act.  The  act  enables  the  company  to  carry  goods,  charg- 
ing a  sum  consisting  of  such  toll  as  they  choose  to  take,  plus  a  reasona- 
ble sum  for  the  carriage.  The  plaintiff  and  the  defendants  are  in  reality 
trying  in  an  action  of  assumpsit  (which  makes  no  difference)  whether, 
under  the  act,  the  defendants  were  entitled  to  charge  certain  prices.    It  is 

(a)  The  endorsement  is  to  state  the  amount  of  the  debt,  and  "the  amount  of  what  the  plain- 
ufT»  attorney  claims  for  the  cotU  of  tuck  writ  or  proven,  art  at,  or  copy  and  $ervitt,  and  < 
to  receive  debt  and  costf.'' 

(6)  Wilde,  C.  J.,  having  been  of  counsel  in  the  cause,  took  no  part  in 
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scarcely  possible  to  conceive  a  cas£  more  distinctly  within  the  purview  of 
the  act.  The  company  were  doing  what  they  considered  to  be  in  pursu- 
ance of  the  act:  and  therefore  the  case  is  clearly  one  in  which  a  notice 
of  action  was  necessary.  The  act  of  parliament  in  question  passed  after 
the  making  of  the  rule  requiring  the  endorsement  of  the  debt  and  costs 
on  the  writ ;  and  it,  in  effect,  provides  that  no  writ  shall  issue  against  the 
company  for  any  thing  done,  or  omitted  to  be  done,  in  pursuance  of  the 
act,  or  in  the  execution  of  the  powers  or  authorities  given  by  it,  unless 
twenty  days'  previous  notice  shall  have  been  given.  It  would  be  a  very 
unjust  thing  if  the  company  could  defeat  the  *action  if  no  notice  r«726 
were  given,  and  yet  have  the  option  of  avoiding  the  costs  of  such 
a  notice  by  paying  the  sum  demanded,  and  45*.  for  the  writ  and  service, 
within  the  four  days. 

I  think  the  amount  was  proper  for  the  master's  consideration.  It  does 
not  appear  to  have  been  suggested  before  him  that  the  sum  charged  was 
excessive ;  it  is  therefore  clearly  too  late  to  urge  that  objection  now. 

V.  Williams,  J.,  concurred.  Rule  discharged,  with  costs. 


BRADLEY  v.  GRAY.    jYov.  17. 

In  debt  on  a  judgment,  the  declaration  alleged  that  the  plaintiff  recovered  a  judgment  against 
the  defendant  "in  tlio  court  of  our  lady  the  queen,  of  her  Bench  here  at  WesUninster,  in 
the  county  of  Middlesex."  The  defendant  pleaded  "  that  there  was  not  any  record  of  the 
said  supposed  recovery  remaining  in  the  $aid  court  of  our  lady  the  queen,  before  the  queen 
herself  at  Westminster,  (nuincd  in  the  declaration  the  court  of  our  lady  the  queen  of  her 
Bench  at  Westminster.)  in  manner  and  form  as  in  the  declaration  alleged.'*  The  plaintiff 
replied,  "that  there  was  such  a  record  of  the  said  recovery  remaining  in  the  wiid  court  of 
our  lady  the  queen  of  her  Bench  here,  in  manner  and  form  as  the  plaintiff  had  in  the  said 
declaration  above  alleged 

Held,  that  the  plaintiff  proved  the  affirmative  of  the  issue,  by  the  production  of  a  record  of 
a  judgment  recovered  in  this  court 

Debt,  upon  a  judgment.  The  declaration  stated  that  the  plaintiff,  on, 
&c,  in  the  court  of  our  lady  the  queen  of  her  Bench  here,  at  Westmin- 
ster, in  the  county  of  Middlesex,  by  the  consideration  and  judgment  of 
the  said  court,  recovered  against  the  defendant,  as  well  a  certain  debt  of  18/., 
as  also  8/.  18*.,  which,  in  and  by  the  said  court  of  our  said  lady  the  queen 
of  the  Bench,  were  then  adjudged  to  the  plaintiff  for  his  damages  which 
he  had  sustained,  as  well  by  reason  of  the  detention  of  the  said  debt,  as 
for  his  costs  and  charges,  &c. 

To  this  the  defendant  pleaded,  that  there  is  not  any  record  of  the  said 
supposed  recovery  remaining  in  the  'said  court  of  our  lady  the  r»727 
queen,  before  the  queen  herself  at  Westminster,  (named  in  the 
declaration  the  court  of  our  lady  the  queen,  of  her  Bench  at  Westminster,) 
in  manner  and  form  as  in  the  declaration  above  alleged. 

The  plaintiff  replied,  that  there  is  such  a  record  of  the  said  recovery 
remaining  in  the  said  court  of  our  ladv  the  queen,  of  her  Bench  here,  in 

2  P 
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manner  and  form  as  the  plaintiff  hath  in  the  said  declaration  above 
alleged. 

Pearson,  for  the  plaintiff,  now  prayed  judgment,  upon  production  of  the 
record  of  a  judgment  of  this  court,  corresponding  with  that  mentioned  in 
the  declaration. 

Lush,  for  the  defendant,  objected,  that  the  record  produced  did  not  sus- 
tain the  issue,  the  declaration  in  effect  stating  a  judgment  recovered  in  the 
court  of  Queen's  Bench,  though  stating  it  informally  ;  and  that  the  plaintiff 
could  not  assert  that  the  plea  was  not  an  answer  to  the  action,  for,  in  that 
case,  no  issue  proper  being  joined,  he  could  have  no  judgment. 

Pearson,  for  the  plaintiff.  The  declaration  describes  with  a  sufficient 
degree  of  accuracy  a  judgment  of  this  court.  It  certainly  does  not  accu- 
rately describe  a  judgment  recovered  in  the  Queen's  Bench.  The  ordi- 
nary style  of  that  court  is — «  The  court  of  our  lady  the  queen  before  the 
queen  herself." 

If  there  is  in  this  respect  a  variance,  it  may,  according  to  the  opinion 
of  Aldehson,  B.,  in  Hopkins  v.  Francis,  13  M.  &  W.  668,  2  D.  &  L.  664, 
14  Law  J.,  Exch.  N.  S.  207,  be  amended  under  the  9  G.  4,  c.  15.  If  it 
be  possible  so  to  do,  the  court  will  read  the  plea  in  such  a  sense  as  to  make 
•7281  a  §>00^  answer,  in  point  of  *law  to  the  declaration  ;  and,  as  the 
declaration  substantially  alleges  a  judgment  recovered  in  this  court, 
according  to  the  language  of  the  judgment  upon  such  an  issue  as  here 
joined,(a) — "  it  sufficiently  appears  to  the  court  that  there  is  such  a  record 
of  recovery  against  him  the  said  defendant  at  the  suit  of  the  said  plaintiff, 
as  he  the  said  plaintiff  hath  above  in  that  behalf  alleged." 

Wilde,  C.  J.  There  has  been  considerable  want  of  care  and  caution 
in  this  case  on  both  sides.  But,  upon  the  whole,  I  am  inclined  to  think 
the  plaintiff  is  entitled  to  judgment.  The  declaration  states  that  the  plain- 
tiff recovered  a  judgment  against  the  defendant  «  in  the  court  of  our  lady 
the  queen,  of  her  Bench  here,  at  Westminster,  in  the  county  of  Middle- 
sex." That,  though  not  very  accurate,  is  still,  I  think,  a  sufficient  descrip- 
tion of  this  court :  at  all  events,  it  would  be  much  more  inaccurate  as 
applied  to  the  court  of  Queen's  Bench.  The  defendant  pleads,  that  there 
is  not  any  record  of  the  said  supposed  recovery  remaining  in  the  said  court 
of  our  lady  the  queen,  before  the  queen  herself  at  Westminster,  (named 
in  the  declaration  the  court  of  our  lady  the  queen,  of  her  Bench  at  West- 
minster,) in  manner  and  form  as  in  the  declaration  alleged :  thus  identify- 
ing the  court  as  the  court  before  mentioned,  but  choosing  to  give  it  an 
incorrect  description.  The  plea  must  be  read  as  intended  to  be  an  answer 
to  the  declaration.  The  answer  in  substance  is,  that  there  is  no  such  record 
as  alleged  in  the  declaration.  If  the  plea  had  merely  alleged  that  there 
was  not  any  record  of  the  said  supposed  recovery  remaining  in  the  said  court, 
*7291  *n  manner  an(l  f°rm  as  m  tne  declaration  alleged,  that  would  have 
been  sufficient:  and  the  effect  *of  the  plea  is  not  varied  by  giving 
(a)  See  Tidds  Forms,  8th  edit  250 ;  and  see  Impcy,  C  P.  339. 
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the  court  a  different  name,  yet  pointing  to  the  court  mentioned  in  th.» 
declaration,  and  showing  that  it  is  intended  to  traverse  the  al legation 
therein  in  manner  and  form.  Then  comes  the  replication,  re-asserting  iliat 
there  is  such  a  record  of  the  said  recovery,  remaining  in  the  said  court  of 
our  lady  the  queen,  of  her  Bench  here,  in  manner  and  form  as  the  plaintiff 
had  in  tie  declaration  above  alleged.  It  appears  to  me  that  that  sufficiently 
presents  an  issue — whether  or  not  there  is  such  a  record  as  is  mentioned 
in  the  declaration  and  in  the  replication  ;  and,  consequently,  that  the  plain- 
tiff, by  the  production  of  the  record  showing  a  judgment  recovered  in  this 
court,  sustains  his  issue  against  the  defendant.  It  will  be  open  to  the 
defendant,  if  so  advised,  to  question  this  decision  by  writ  of  error. 

Coltman,  J.  The  view  taken  by  the  Lord  Chief  Justice  is  probably 
the  correct  one ;  but  there  is,  as  it  seems  to  me,  another  view  that  would 
equally  justify  a  judgment  for  the  plaintiff,  assuming  that  the  declaration 
sufficiently  alleges  a  judgment  recovered  in  this  court.  The  defendant 
pleads  no  record  of  a  judgment  in  the  Queen's  Bench.  He  has,  there- 
fore, confessed  the  declaration,  and  has  suggested  nothing  that  amounts 
to  an  answer  to  it.  Whether  any  proper  issue  is  joined  or  not,  it  seems 
to  me  that  the  plaintiff  is  entitled  to  judgment  on  the  whole  record. 

Maule,  J.  I  also  think  the  plaintiff  is  entitled  to  judgment.  The  issue 
of  nul  tiel  record  involves  two  questions,  one  of  fact,  and  one  of  law.  The 
first  is,  whether  such  a  record,  as  is  alleged,  does  in  fact  exist;  the  second 
is,  what  judgment  is  to  be  pronounced  upon  the  fact  of  the  existence  of 
such  a  record  as  is  produced.  Issue  being  joined,  a  day  is  given  for  the 
production  of  the  record  mentioned  in  the  declaration,  which  is  the 
•record  about  which  the  inquiry  is  instituted.  Now,  the  declara-  1^730 
tion  in  this  case  professes  to  describe  a  record  of  a  judgment  re- 
covered in  this  court,  not  with  strict  technical  accuracy,  but  so  describing 
it  as  to  show  beyond  doubt  that  this  is  the  court  that  is  meant.  That 
being  so,  it  appears  that  the  record  upon  which  the  plaintiff  relies,  is  a 
record  of  this  court.  I  am  disposed  to  think  the  true  sense  of  the  plea 
is  to  be  taken  to  be,  a  denial  of  the  existence  of  such  a  record  as  is  men- 
tioned in  the  declaration,  with  an  unimportant  comment  upon  the  descrip- 
tion of  the  court  in  the  declaration.  But,  if  this  were  otherwise,  the  plea 
would  stand  upon  the  footing  of  one  introducing  new  matter  having  no- 
thing to  do  with  the  real  point  in  question  between  the  parties.  In  either 
view  the  plaintiff  is  entitled  to  judgment. 

If  we  are  wrong  in  the  sense  we  impute  to  the  plea,  the  defendant  will 
have  a  remedy  by  writ  of  error. 

V.  Williams,  J.,  concurred.  Judgment  for  the  plaintiff. 


Digitized  by 


730    Pilbrow  v.  Atmospheric  Railway  Co.  M.  T.  1846. 


PILBROW  v.  PILBROW's  ATMOSPHERIC  RAILWAY  AND  CANAL 

PROPULSION  Company..  Nov.  23. 

A  writ  of  summons  describing  a  public  company,  as  "  now  or  Into  carrying  on  business  jo 
King  William  street,  in  Uie  city  of  London,''  was  served  upon  a  director  at  Barnet,  in 
Middlesex: — Held,  that  both  writ  ami  service  were  irregular. (a) 

The  plaintiff  had  obtained  letters-patent  for  alleged  "  improvements  in 
the  machinery  for,  or  a  new  method  of,  propelling  carriages  on  railways," 
&c.  On  (he  11th  and  12th  of  June,  1845,  he  by  deed  granted  to  the 
•731 1  defendants, — a  company  that  had,  on  the  31st  of  *May  preceding, 
obtained  a  certificate  of  complete  registration  under  the  sixth  sec- 
tion of  the  7  &  8  Vict.  c.  110,  intituled  «« An  act  for  the  registration, 
incorporation,  and  regulation  of  joint-stock  companies," — the  sole  license 
and  authority  to  use  the  letters-patent,  for  certain  considerations  therein 
mentioned.  In  the  register  the  company  was  described  as  of  «  No.  6, 
King  William  Street,  in  the  city  of  London." 

An  action  having  been  commenced  against  the  company  to  enforce  the 
performance  of  these  contracts,  the  writ  described  them  as  «  Pilbrow *s 
Atmospheric  Railway  and  Canal  Propulsion  Company,  now  or  late  carry- 
ing on  business  in  King  William  street,  in  the  city  of  London."  For  the 
purpose  of  serving  the  writ  upon  the  secretary  of  the  company,  the  plain- 
tiff's attorney  caused  inquiry  to  be  made  at  No.  6,  King  William  street, 
and  ascertained  that  the  company  had  given  up  the  office,  and  that  neither 
the  secretary  nor  any  other  officer  then  attended  there.  The  plaintilf  there- 
upon sent  the  writ  of  summons,  and  a  copy,  to  the  solicitors  of  the  com- 
pany, who,  however,  declined  to  give  an  undertaking  to  appear  thereto. 
The  plaintiff  then  caused  a  copy  of  the  writ  to  be  served  upon  Francis 
John  Lambert,  one  of  the  directors  of  the  company,  «  who  had  acted  in 
the  concerns  of  the  said  company,  and  testified  by  his  signature  his  assent 
to  the  common  seal  of  the  said  company  being  affixed  to  the  contracts  or 
deeds  of  the  11th  and  12th  of  June  ;"  Lambert  being  the  only  director, 
except  two,  then  resident  in  England.  The  service  was  effected  at  Lam- 
bert's residence,  New  Lodge,  near  Barnet,  in  the  county  of  Middlesex, 
which,  it  was  sworn,  was  not  within  two  hundred  yards  of  the  border  of 
the  city  of  London. 

Bovilly  on  a  former  day  in  this  term, — upon  affidavits  disclosing  the 
••7001  above  facts,  and  also  alleging  that  *Lambert  had  not  been  served 
with  any  other  process  in  the  said  action  than  the  copy  annexed 
to  the  affidavit  as  before  described  ;  that  he  never  had  resided,  or  had  any 
place  of  business  or  abode,  or  carried  on  any  business,  at  King  William 
street,  in  the  city  of  London ;  that,  at  the  time  of  the  issuing  of  the  said 
writ,  the  company  had  not,  and  from  thence  hitherto  had  not  had,  any 
office,  place  of  business,  clerk,  secretary,  treasurer,  officer,  director,  agent, 
or  servant  at  King  William  street  aforesaid  ;  that  Lambert  was  not,  nor 

(a)  Vide  post,  735  (6). 
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ever  had  been,  a  head  officer,  clerk,  or  treasurer,  or  secretary  of  the  said 
company,  or  an  agent  or  officer  employed  by  the  said  company ;  that  the 
deponent  (Lambert)  verily  believed  that  he  was  intentionally  served  with 
the  said  copy  writ  of  summons,  as  a  member  of  the  said  company,  for 
the  purpose  of  founding  further  proceedings  upon  such  service  against 
the  said  company ;  and  that  the  said  company  had  not  been  incorporated 
by  any  act  of  parliament  passed  since  the  passing  of  the  company's 
clauses'  consolidation  act,  1845, — obtained  a  rule  nisi  to  set  aside  the 
writ  of  summons  and  copy,  and  the  service  thereof,  or  some  or  one  of 
them,  with  costs.  The  objections  were—to  the  writ,  that  it  contained  no 
sufficient  description  of  the  residence  of  the  company — and,  to  the  service, 
that  it  had  not  been  effected  in  the  manner  prescribed  by  the  company's 
clauses'  consolidation  act,  8  &  9  Vict.  c.  16,  s.  135;  (a)  that  Lambert  was 
not  so  connected  with  the  company  as  to  make  a  service  upon  him  bind- 
ing upon  *the  company ;  (b)  and  that  it  was  effected  in  a  foreign  r*733 
county. 

Talfourdf  Serjt.,  now  showed  cause.  This  is  not  a  writ  within  the 
terms  of  the  2  W.  4,  c.  39,  s.  1  :(c)  and  every  thing  has  been  done  that 
under  the  circumstances  could  be  done  to  comply  with  the  135th  section 
of  the  8  &  9  Vict.  c.  16.  In  HiU  v.  Harvey,  2  C,  M.  &  R.  407,  5  Tyrwh. 
971,  1  Gale,  185, 4  Dowl.  P.  C.  163,  it  was  held  sufficient  to  describe  a  de- 
fendant, in  a  writ  of  capias,  as  « late  of  Devonshire-Terrace,  New  Road,"  no 
other  residence  or  means  of  description  being  known  :  and  in  Welsh  v.  Long- 
ford, 2  Dowl.  P.  C.  498,  <<  Captain  Langford,  of  the  Hon.  East-India  Com- 
pany's ship  Kelly  Castle,  and  now  most  likely  to  be  found  at  the  Cast-India 
House,  in  the  city  of  London,"  was  held  sufficient, — being  a  place  at  which 
the  defendant  might  reasonably  be  expected  to  be  met  with.  With  respect 
to  the  service  on  Lambert,  the  writ  being  against  the  company  only  by 
their  corporate  name,  he  is  not  in  a  situation  to  appear  here  to  object  to 
the  writ  or  the  service,  without  identifying  himself  with  the  company. 
[Channell,  Serjt.,  referred  to  Stevenson  v.  Thome,  13  M.  &  W.  149,  2  D. 
&  L.  230,  where  it  was  held  that  a  party  so  served  was  at  liberty  to  appear 
and  urge  an  objection  to  the  writ,  without  admitting  himself  to  \*-joa 
be  the  company,  *or  a  member  of  the  company.]  That  case  dif- 
fers from  the  present,  inasmuch  as  here  the  parties  sued  are  a  corporation. 

(a)  Which  enacts  that  "any  summons  or  notice,  or  any  writ  or  other  proceeding,  at  law 
or  in  equity,  requiring  to  bo  served  upon  the  company,  may  be  served  by  the  same  being 
left  nt,  or  transmitted  through  the  post  directed  to,  the  principal  office  of  the  company,  or  one 
of  their  principal  offices,  where  there  shall  be  more  than  one,  or  being  given  personally  to 
the  secretary,  or,  in  case  there  be  no  secretary,  then  by  being  given  to  any  one  director  of  the 
company." 

(6)  The  seventh  section  of  the  7  W.  4,  &  1  Victc.  76,  enacts  that  u  every  writ  of  summons 
issued  against  a  corporation  aggregate,  may  be  served  on  the  mayor  or  other  head  officer,  or 
on  the  town-clerk,  clerk,  treasurer,  or  secretary  of  such  corporation." 

(c)  Which  prescribes  the  form  of  the  writ  of  summons,  and  enacts,  that, M  in  every  such 
writ,  and  copy  thereof  the  place  and  county  of  the  residence  or  supposed  residence  of  the 
party  defendant,  or  wherein  the  defendant  shall  be,  or  shall  be  supposed  to  be,  shall  be  men- 
tioned ;''  «  and  every  such  writ  may  be  served,  in  the  manner  heretofore  used,  in  t 
therein  mentioned,  or  within  200  yards  of  the  border  thereof,  and  not  elsewhere." 

vol.  in.  67  2  p  2 
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[Maule,  J.  You  seek  to  charge  the  company  by  means  of  a  service  that 
would  ultimately  found  an  application  for  leave  to  issue  a  scire facias  against 
Lambert:  if  he  cannot  now  object  to  the  writ  and  service,  when  may  he 
do  so  ?]  That  certainly  seems  to  be  an  answer  to  the  objection  to  his 
being  now  heard.  [Maule,  J.  Supposing  that  difficulty  could  be  got 
over,  how  can  you  justify  a  service  of  this  writ  in  the  county  of  Middle- 
sex ?  The  only  use  of  naming  a  county  at  all  in  the  writ  of  summons 
is,  to  point  out  where  the  plaintiff  chooses  to  serve  it.]  King- William 
street  being  the  only  place  of  which  the  company  could  be  described,  the 
writ  could  not  issue  in  any  other  form.  The  first  section  of  the  2  W.  4, 
c.  39,  does  not  apply  to  the  case  of  corporations,  whose  members  may  all 
reside  out  of  the  county  or  place  where  the  business  of  the  corporation  is 
carried  on.  [Coltman,  J.  Why  could  you  not  have  applied  for  a  dis- 
tringas?] There  would  be  great  difficulty  in  making  such  an  affidavit  as 
would  satisfy  the  court  or  a  judge,  that  sufficient  diligence  had  been  used 
to  serve  the  writ  of  summons.  [Coltman,  J.  It  does  not  occur  to  me 
that  there  could  be  much  difficulty  in  making  an  affidavit  that  would  sat- 
isfy the  requisitions  of  the  2  W.  4,  c.  39,  s.  3.]  It  may  well  be  doubted 
whether  a  distringas  could  issue  against  an  incorporated  company.  The 
court  would  require  the  affidavit  to  show  attempts  to  serve  the  writ  at  the 
dwelling-house.  [Maule,  J.  That  is  not  required  by  the  act  of  parlia- 
ment, but  is  merely  a  condition  imposed  by  the  practice  of  the  court.  It 
may  be  that  a  public  company  that  has  not  taken  the  proper  steps  to  effect 
*7351  dissolution,(a)  is  not  in  a  situation  to  say  it  "has  no  public  offi- 
cer.] In  Evans  v.  The  Dublin  and  Drogheda  Railway  Company, 
14  M.  &  W.  142,  2  D.  &  L.  865,  the  court  of  Exchequer  held  the  service 
of  a  writ  of  summons  on  a  director  of  the  company  in  this  country  to  be 
bad,  their  office  being  in  Dublin :  but,  there,  the  act  incorporating  the 
company  provided  a  particular  mode  of  service,  and  the  company  was 
not  directly  amenable  to  the  jurisdiction  of  the  English  courts. 

Channel!,  Serjt.,  and  BovM,  in  support  of  the  rule.  No  particular 
mode  of  service  being  prescribed,  the  plaintiff  was  bound  to  sue  out  his 
writ  in  conformity  to  the  directions  of  the  2  W.  4,  c.  39,  s.  1.  If  the  exist- 
ing place  of  business  of  the  company  were  unknown,  it  might  be  suffi- 
cient to  describe  them  as  "late  of  No.  6  King- William  street,  in  the  city 
of  London:"  Norman  v.  Winter,  5  N.  C.  279,  7  Scott,  261,  7  Dowl.  P. 
C.  304.  The  company  being  so  described  in  the  register,  they  might  be 
precluded  from  saying  that  they  bad  no  place  of  business  there.  The 
introduction  to  the  words  "  or  late"  creates  an  ambiguity  that  makes  the 
writ  bad.  The  2  W.  4,  c.  39,  s.  1,  expressly  requires  "the  place  and 
county  of  the  residence  or  supposed  residence  (b)  of  the  party  defendant" 

(a)  Under  the  9  &  10  Vict.  cap.  28. 

(6)  In  the  case  of  an  innrporaied  company — an  incorporeal  defendant — a  mere  tn$  rohonu, 
existing  only  in  contemplation  of  law,  whose  residence  is  mnubibus — a  different  mode  of  ser- 
vice is  provided ;  «npr&,  732  (a).  Qtmre,  whether  this  registered  company  is  not  placed  ti> 
the  same  position  as  an  incorporated  company;  vide  ante,  16,  730,  733  (6),  (c). 
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to  be  mentioned  in  the  writ,  and  the  service  to  be  «  in  the  county  therein 
mentioned,  or  within  two  hundred  yards  of  the  border  thereof,  and  not 
elsewhere."  A  service  in  one  county,  of  a  writ  directed  to  a  party  as 
resident  in  another,  clearly  cannot  be  sustained. 

•Wilde,  C.  J.  This  case  comes  before  the  court  upon  two  [+735 
distinct  objections — first,  that  the  writ  of  summons  is  irregular  on 
the  face  of  it,  for  not  correctly  describing  "the  residence  or  supposed 
residence  of  the  party  defendant" — secondly,  that  the  service  has  not 
been  in  compliance  with  the  statute  2  W.  4,  c.  39.  The  act  requires  the 
place  and  county  of  the  residence,  or  supposed  residence,  of  the  party 
defendant,  to  be  mentioned  in  the  writ.  Here,  the  writ  describes  the 
defendants  as  «  now  or  late  carrying  on  business  in  King- William  street, 
in  the  city  of  London."  This  is  very  ambiguous.  If  the  plaintiff  had 
meant  to  treat  Barnet  as  the  place  of  residence  of  this  company, — which 
possibly  he  might  have  done, — he  should  have  said  so  in  distinct  terms. 
Or,  it  might  be  that  the  company  would  be  bound  by  a  description  of  them 
as  of  the  place  of  which  they  are  described  in  the  register.  But,  upon 
the  face  of  it,  this  writ  does  not  conform  to  the  practice:  and  the  objec- 
tion is  one  that  cannot  be  cured. 

Then,  as  to  the  service.  The  place  of  residence  described  in  the  writ 
is,  in  the  city  of  London.  Lambert  was  served  at  Barnet,  in  the  county 
of  Middlesex.  The  first  section  of  the  2  W.  4,  c.  39,  requires  the  service 
to  be  at  the  place  of  residence  mentioned  in  the  writ.  Apart  from  any 
question  as  to  boundary,  a  service  out  of  the  county  mentioned  in  the  wrii, 
is  bad. 

Both  objections,  therefore,  must  prevail.  It  is  unnecessary  for  us  to  con- 
sider how  the  process  might  properly  have  been  served  :  it  is  enough  to  say 
that  the  mode  of  service  here  adopted  is  clearly  irregular. 

Coltman,  J.  In  the  case  of  a  writ  of  summons  sued  out  against  an 
individual,  it  would  not  suffice  to  describe  him  as  «  now  or  late  of,"  &c« 
And  I  see  no  reason  for  departing  from  the  proper  course  in  the  case  of 
process  against  an  incorporated  company. 

•With  regard  to  the  service,  the  statute  expressly  requires  the  [.737 
service  of  the  writ  to  be  in  the  county  therein  mentioned,  or  within 
two  hundred  yards  of  the  border. 

Both  writ  and  service,  therefore,  in  this  case,  are  clearly  bad,  and  must 
be  set  aside. 

Maule,  and  V.  Williams,  Js.,  concurred.  Rule  absolute. 
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Th«  defendant  having  obtained  judgment  upon  demurrers  to  two  pleas,  each  going  to  the  whole 
cause  of  action,  and  there  remaining  issue*  of  fact  untried — the  court  refused  to  compel  tho 
defendant  to  enter  a  general  judgment  of  nil  capiat  per  breve,  in  order  that  die  plaintiff  might 
bring  a  writ  of  error  without  going  down  to  trial  upon  die  issues  of  fac  t. 

Debt,  on  a  bond  given  by  the  defendant  and  others  under  the  statute 
1  &  2  Vict.  c.  110,  s.  8.  The  defendant  pleaded  eight  pleas,  each  of 
which  went  to  the  whole  cause  of  action. (a)  Upon  the  first  and  third, 
issues  in  fact  were  joined,  and  to  the  rest,  the  plaintiff  demurred.  The 
plaintiff  had  judgment  on  the  fourth,  sixth,  seventh,  and  eighth  pleas,  and 
the  defendant,  on  the  second  and  fifth. 

The  defendant  having  signed  judgment  on  the  second  and  fifth  pleas, 
and  the  issues  on  the  first  and  third  remaining  undisposed  of, 

Manning,  Serjt,  in  Trinity  term  last,  obtained  a  rule  calling  upon  the 
defendant  to  show  cause  why  he  should  not  enter  up  judgment  of  nil 
capiat  per  breve,  or  why,  in  default  thereof,  the  plaintiff*  should  not  be  at 
liberty  to  do  so  for  him.  He  submitted,  that,  inasmuch  as  the  defendant 
had  obtained  judgment  upon  pleas  which  went  to  the  whole  cause  of 
action,  and  therefore  the  issues  in  fact  had  become  immaterial,  and  the 
judge  at  nisi  prius  would,  as  to  them,  be  justified  in  discharging  the  jury, 
«-ogi  tne  court  ought  to  interpose,  to  prevent  the  *delay  and  expense 
of  going  down  to  an  inquiry  that,  so  long  as  the  present  judgment 
stands,  must  be  fruitless. 

Talfourd,  Serjt.,  and  Jones,  showed  cause.  The  defendant  has  already 
signed  judgment  on  the  two  issues  determined  in  his  favour.  The  court 
has  no  power  to  compel  him  to  do  more.  The  object  of  this  motion  is,  to 
enable  the  plaintiff  to  sue  out  a  writ  of  error,  which  he  cannot  do  in  the 
present  imperfect  state  of  the  record :  Tolson  v.  Kaye,  6  M.  &  G.  536, 
7  Scott,  N.  R.  222.  The  defendant,  notwithstanding  the  two  issues  of 
law  found  for  him,  has  an  undoubted  right  to  insist  upon  the  issues  in  fact 
being  also  disposed  of:  they  cannot  be  struck  out  without  his  consent : 
Beckham  v.  Knight,  7  Scott,  346,  7  Dowl.  P.  C.  409 ;  Carden  v.  The  Ge- 
neral Cemetery  Company,  7  Scott,  348,  7  Dowl.  P.  C.  425 ;  Tinkler  v. 
Rowland,  4  Ad.  &  E.  868,  6  N.  &  M.  848. 

Manning,  Serjt.,  in  support  of  his  rule.  Beckham  v.  Knight  and  Carden 
v.  The  General  Cemetery  Company  proceeded  upon  the  authority  of  Met- 
calfe's case,  11  Co.  Rep.  38  a,  which  was  before  the  statute  of  Anne, 
4  &  5  Ann.  c.  16.  And  even  the  rule  laid  down  in  Metcalfe1  s  case  was 
subject  to  several  exceptions.  The  law  upon  the  point  is  very  clearly 
propounded  in  a  note  to  Lawe  v.  King,  1  Wms.  Saund.  80,  n.  (1),  6th  edit., 
where  it  is  said :  «  Hence  it  seems  to  follow,  that,  where  the  defendant's 
plea  goes  to  bar  the  action,  if  the  plaintiff  demurs  to  it,  and  the  demurrer 
is  determined  in  favour  of  the  plea,  judgment  of  nil  capiat  shall  be  entered, 

(o)  Ante,  VoL  IL  p.  367. 
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notwithstanding  there  may  be  also  one  or  more  issues  in  fact ;  because, 
upon  the  whole,  it  appears  that  the  plaintiff  had  no  cause  of  action.  So, 
where  several  pleas  are  pleaded,  since  the  statute  4  &  5  Ann.  c.  16,  all  of 
them  going  to  destroy  the  action,  and  one  or  more  issues  are  joined  on 
some  of  the  pleas,  and  there  are  one  *or  more  demurrers  to  the  1^739 
rest,  if  the  court  determine  the  demurrers  in  favour  of  the  defend-  L 
ant  before  the  issues  are  tried,  they  shall  not  be  tried ;  and,  if  after  the 
trial,  it  will  make  no  difference ;  for,  in  each  case,  judgment  of  nil  capiat 
shall  be  given  against  the  plaintiff."  There  are  many  cases  in  which  the 
jury  have  been  discharged  from  finding  any  verdict  upon  issues  that  have 
become  immaterial,  in  consequence  of  the  decision  of  one  disposing  of  the 
whole  cause  of  action.  [Maule,  J.  Not  since  the  rule  of  H.  T.  2  Will.  4, 
reg.  74,  giving  to  each  party  the  costs  of  such  issues  as  they  may  re- 
spectively have  succeeded  upon.]  Such  a  construction  would  give  a  very 
mischievous  degree  of  activity  to  the  new  rules.  [Maule,  J.  In  Fry  v. 
Monckton,  2  M.  &  Rob.  303,  (a)  I  decided,  after  argument,  that  I  was 
bound  to  try  issues  joined  on  several  special  pleas  of  justification,  although 
it  was  admitted  by  the  plaintiff  that  the  defendant  was  entitled  to  a  verdict 
on  a  plea  that  went  to  the  whole  cause  of  action.]  There,  the  judge  was 
at  liberty  to  try  the  issues  if  he  pleased ;  and  there  was  no  opportunity  to 
review  his  decision  as  to  the  obligation  to  try.  [Coltman,  J.  Why  should 
we  deprive  the  defendant  of  his  right  to  try  the  other  two  issues  ?]  If  a 
judgment  of  nil  capiat  per  breve  is  entered,  the  defendant  will  not  want 
those  issues :  the  court  of  error  would  give  the  same  judgment  that  this 
court  ought  to  have  given,  upon  the  whole  record,  and  it  would  award  a 
venire  facias  to  try  the  issues,  if,  by  reason  of  the  reversal  of  the  judgment 
of  nil  capiat  upon  the  demurrers,  those  issues  became  material.  In  Tolson 
v.  Kaye,  the  court  of  Exchequer  Chamber  was  of  opinion  that  the  judgment 
of  nil  capiat  was  not  warranted  by  the  state  of  the  record,  and  was  erro- 
neous ;  and,  upon  the  ground  of  the  judgment  of  nil  capiat  (which  in 
that  case  was  actually  entered)  being  erroneous,  they  quashed  the  writ  of 
error.  Nor  would  this  court  be  bound  by  a  decision  of  the  Exchequer 
•Chamber,  when  not  acting  as  a  court  of  error,  but — in  giving  r*jAn 
judgment  quod  cassetur  breve — acting  as  a  court  of  original  juris- 
diction. Whichever  way  the  issues  on  the  first  and  third  pleas  may  be 
found,  the  defendant  will  be  entitled  to  a  judgment  of  nil  capiat  per  breve. 
[Coltman,  J.  Then  you  will  perhaps  consent  now  that  a  verdict  be  en- 
tered for  the  defendant  upon  those  issues.]  The  plaintiff,  of  course,  will 
not  forego  his  right  to  reverse  the  judgment  upon  the  demurrers,  by  con- 
senting to  an  untrue  entry.  [Coltman,  J.  How  would  the  judgment  now 
entered  in  the  masters'  book  be  expanded  upon  the  record  ?]  In  the  form 
now  proposed.  The  entry  is  correct  as  far  as  it  goes,  but  it  is  inadequate 
to  the  occasion.  [Coltman,  J.  Substantially,  you  are  calling  upon  us 
to  compel  the  defendant  to  do  just  that  which  he  has  already  done.]  The 

(a)  And  we  9  Dowl.  P.  C.  967. 
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trial  of  the  issues  of  fact  would  be  nugatory.  [Maule,  J.  Suppose  perjury 
committed  at  the  trial,  do  you  say  it  could  not  be  assigned  ?]  If  the  trial 
took  place,  however  vexatiously,  it  might  in  one  event,  possibly,  not  be 
altogether  immaterial. 

Coltman,  J.  (a)  It  may  be  that  the  defendant  is,  in  the  present  state 
of  this  record,  entitled,  if  he  thinks  fit,  (b)  to  enter  a  judgment  of  nil  capiat 
per  brevet  as  suggested  in  the  note  to  Lawe  v.  King.  However,  if  that  be 
so,  that  is  a  benefit  which  the  law  has  given  him  :  but  I  am  not  prepared 
to  say  that  he  is  bound  to  avail  himself  of  it  until  the  record  is  complete. 
Notwithstanding  the  judgment  of  this  court  in  his  favour,  the  defendant 
may  think  the  case  not  free  from  difficulty,  and  may  choose  to  take  his 
chance  of  establishing  a  better  defence  at  nisi  prius.  I  think  we  have  no 
right  to  deprive  him  of  the  opportunity  (c)  of  so  doing. 
•7411  *Maule,  J.  I  am  of  the  same  opinion.  The  defendant  in  this 
case,  pursuant  to  the  right  given  to  him  by  the  statute  of  Anne, 
and  the  decisions  of  the  courts  upon  its  construction,  has  pleaded  eight 
pleas.  Upon  two  of  them,  each  going  to  the  whole  cause  of  action,  he 
has  obtained  a  decision  in  his  favour  upon  demurrer:  replications'  have 
been  pleaded  to  other  two,  upon  which  the  defendant  has  joined  issue. 
The  proper  mode  of  disposing  of  those  issues  is,  by  a  trial  by  jury.  Pos- 
sibly the  defendant  may,  inasmuch  as  the  pleas  disposed  of  in  his  favour 
go  to  the  whole  cause  of  action,  be  entitled  to  enter  a  judgment  of  nil 
capiat  per  breve  upon  the  whole  record.  But  he  is  not  bound  to  do  so. 
If  we  could  see  that  it  could  not  in  any  possible  event  make  any  difference 
to  the  defendant  whether  the  issues  in  fact  were  disposed  of  in  the  ordi- 
nary way  or  not,  we  might  be  induced  to  interpose  our  authority  to  pre- 
vent a  wasteful  expenditure  of  time  and  money.  But  it  may  be  most 
material  to  the  defendant's  interest  that  the  issues  of  fact  should  be  tried. 
At  all  events,  we  cannot  see  that  it  is  so  clearly  immaterial  as  to  justify  our 
striking  out(rf)  those  issues  without  the  defendant's  consent.  I  therefore 
think  it  consistent  with  the  authorities  that  have  been  cited,  that  this  rule 
should  be  discharged.  The  cases  upon  the  subject  of  discharging  the  jury 
from  any  finding  on  particular  issues,  have  a  considerable  bearing  upon 
this  point.  It  is  not  simply  because  the  plaintiff  is  willing  to  allow  one 
plea  going  to  the  whole  cause  of  action  to  be  found  for  the  defendant,  that 
he  has  a  right  to  insist  upon  having  the  jury  discharged  from  any  finding 
upon  the  others.  The  defendant  is  entitled  to  have  all  the  issues  disposed 
of  by  the  verdict  of  a  jury ;  and  it  may  be  material  to  him  that  they  should  be. 

V.  Williams,  J.,  concurred. 
♦7421  *  Manning,  Serjt.,  urged,  that,  inasmuch  as  it  was  so  clearly 
stated  in  Saunders,  that,  under  such  circumstances  as  these,  the 

(a)  Wildc,  C.  J.,  having  been  of  counsel  in  the  cause,  took  no  part  in  the  discussion. 
(6S  The  judgment,  when  entered,  would  be  the  act  of  the  court.    In  no  other  state  of  the 
record  does  it  appear  to  be  optional  with  the  court  to  give  or  withhold  its  judgment 
(c)  Supra,  739. 

\d)  See  the  form  of  die  rule,  supra,  737. 
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issues  of  fact  could  not  be  tried,  the  rule  ought  not  to  be  discharged  with 
costs. 

Maule,  J.  The  plaintiff*  is  entitled  to  the  fullest  credit  for  the  very 
ingenious  experiment  he  has  tried,  but  not  to  an  exemption  from  costs.(a) 

Rule  discharged,  with  costs. 

(a)  Vide  TbUon  v.  Bishop  of  Carlisle,  ante  Vol.  IIL  P.  f>3. 

HAMBIDGE  v.  DE  LA  CROUfeE  and  FRANCOIS.   Nov.  25. 

One  partner  has  no  implied  authority  to  consent  to  an  order  for  a  judgment  in  an  action  against 

himself  and  his  co-partner. 
Though  the  court  will,  in  general,  where  a  defendant  is  prejudiced  by  the  uct  of  nn  attorney 

in  acting  for  him  without  authority,  leave  him  to  his  remedy  against  the  attorney,  if  solvent; 

that  rule  does  not  apply,  where  die  defendant  U  in  custody  by  reason  of  tho  unauthorized 

act,  or  where  the  plainud*  or  his  attorney  is  party  to  die  wrong. 

The  defendants  carried  on  business  in  partnership  as  merchants,  in  the 
city  of  London,  until  November,  1844,  when  such  partnership  was  dis- 
solved. 

On  the  6th  of  April,  1846,  the  plaintiff  sued  out,  and  caused  the  defend- 
ant De  la  Croude  to  be  served  with,  a  writ  of  summons  in  an  action  against 
the  two  defendants,  for  48/.  19*.  6d.,  alleged  to  be  due  from  them  to  him 
for  commission.  De  la  Crouee  immediately  called  at  the  office  of  the  plain- 
tiff's attorney,  and,  without  having  any  authority  from  Francois,  who  had 
not  been  served  with,  or  had  auy  notice  or  knowledge  that  such  writ  had 
issued,  signed  a  written  consent,  on  behalf  of  Francois  and  himself,  to  an 
order  for  staying  the  proceedings  on  payment  of  the  debt  and  costs  by 
instalments ;  the  attorney  who  entered  the  appearance  and  acted  in  the 
matter  being  introduced  to  De  la  Crouee  for  that  purpose  by  the  plaintiff's 
attorney.  On  the  17th  of  September,  Fran§ois  was  arrested  upon  a  tes- 
tatum ca.  sa.  at  the  suit  of  the  plaintiff,  for  57/.  5s.  and  interest. 

•Upon  affidavits  stating  the  above  facts,  and  also  suggesting  r*743 
that  the  plaintiff  and  De  la  Crouee  were  trading  together  in  part- 
nership, and  that  the  proceedings  were  collusive  and  designed  to  defraud 
Francois,  the  latter  obtained  from  Erle,  J. ,  the  following  order : — *<  That 
the  appearance  entered  for  the  defendant  Francois  jointly  with  De  la  Crou6e, 
at  the  suit  of  Hambidge,  and  all  subsequent  proceedings,  be  set  aside  for 
irregularity,  with  costs,  to  be  taxed  and  paid  by  Hambidge ;  that  the  de- 
fendant Francois  be  discharged  out  of  the  custody  of  the  sheriffs  of  London 
as  to  this  action,  if  within  four  days  the  sum  of  57/.  5s.  be  paid  into  court 
by  the  defendant  Francois ;  that  the  said  sum  shall  be  paid  to  the  plaintiff, 
in  case  the  court  shall  make  a  rule  absolute  for  setting  aside  this  order  as 
to  the  discharge  of  the  defendant  Frangois,  and  he  shall  not  be  rendered 
to  jail  within  four  days  after  such  decision  ;  and  that,  if  there  be  no  rule, 
or  the  rule  be  discharged,  or  the  defendant  be  rendered  as  above,  the  said 
sum  be  paid  out  to  the  defendant  Francois,  or  to  his  attorney." 
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Ball^  on  behalf  of  the  plaintiff,  on  a  former  day,  obtained  a  rule  nisi  to 
set  aside  the  above  order.  He  submitted,  upon  the  authority  of  Brutton  v. 
Burton,  1  Chitt.  R.  707, — where  it  was  held  that  a  warrant  of  attorney 
under  seal,  executed  by  one  person  for  himself  and  his  partner,  in  the 
absence  of  the  latter,  but  with  his  consent,  is  a  sufficient  authority  for  sign- 
ing judgment  against  both—that  De  la  Crou6e  might  lawfully  bind  his  part- 
ner by  a  consent  to  a  judge's  order ;  and,  of  an  Anonymous  Case  in  Sal- 
held,  1  Salk.  88,(a)  and  Stanhope  v.  Hrmin,  3  N.  C.  301 ,  4  Scott,  39,(6)  that 
•7441  ^e  *reme(ty  °f  Francois,  if  any,  was  against  the  party  who  alleged 
to  have  improperly  assumed  to  act  as  his  attorney  in  the  matter,  in 
the  absence  of  any  evidence  that  such  attorney  was  insolvent. 

Wise  showed  cause,  insisting  that  the  order  was  well  made ;  for,  that 
one  partner  had  no  authority  to  bind  the  other,  who  had  not  been  served 
with  process,  by  a  consent  to  a  judgment  against  both,  after  the  dissolu- 
tion of  the  firm.  [Wilde,  C.  J.  One  partner  clearly  has  no  right,  with- 
out the  express  consent  of  his  co-partner,  to  confess  judgment  against 
him.] 

Mien,  Serjt.,  and  Ball,  who  were  called  on  to  support  the  rule,  conced- 
ing, as  a  general  principle,  that  one  partner  could  not  bind  the  firm  by  his 
unauthorized  consent  to  a  judge's  order,  submitted  that  Frangois  should 
be  left  to  his  remedy  against  the  attorney  who  had  acted  in  the  improper 
manner  suggested. 

Wilde,  C.  J.  In  some  cases,  no  doubt,  where  a  party  is  aggrieved  by 
one  assuming,  without  authority,  to  appear  and  act  as  his  attorney,  he  is 
left  to  pursue  his  remedy  against  him.  Here,  however,  the  plaintiff  is  not 
entirely  free  from  blame ;  his  attorney  being  the  person  who  introduced 
De  la  Crouee  to  the  other  attorney,  for  the  express  purpose  of  getting  his 
late  partner  fixed  with  the  supposed  debt,  by  confessing  a  judgment  in  the 
action  against  both.  Besides,  the  party  being  in  custody,  the  case  differs 
materially  from  those  in  which  the  courts  have  thought  that  complete  jus- 
tice might  be  done  in  the  way  suggested. 

Coltman,  J.,  concurred. 
•74^1  Maule,  J.  One  of  two  partners  cannot  bind  the  'other  by  con- 
senting to  a  reference:  Stead  v.  Salt,  3  Bingh.  101,  10  J.  B. 
Moore,  389. (c)  He  may  release  debts,  because  he  has  authority  to  receive 
them.  Where  the  proceedings  are,  upon  the  face  of  them,  regular,  and 
the  attorney  who  has  acted,  has  acted  without  authority,  and  is  in  solvent 
circumstances,  the  courts  have  said  that  they  would  leave  the  party  to  his 
remedy  against  him.  So,  here,  if,  instead  of  a  ca.  sa.,  the  execution  had 
been  by  fi.fa.,  and  the  attorney  solvent,  Frangois  might  have  had  his 
remedy  against  him.    But,  being  in  custody  under  a  ca.  sa.,  how  is  he  to 

(o)  And  iee  P.8  Edw.  3,  fo.  33,  pi.  34;  Rf«.  Brev.  113  a ;  F.  N.  R  96  D. ;  1  T.  R  82; 
Wiglitwick,  122 ;  Bsc.  Abr.  Jettons  on  the  case  (F.  2) ;  Com.  Dig.  dciim  on  the  case  for  deceit* 
(A.  6) ;  1  Via.  Abr.  576,  4  N.  &  M.  348,  3M.&G. 631. 

(6)  8.  C.  5  Dowl.  P.  C.  357,  per  nam.  Stanhope  v.  Eavery. 

(c)  And  mm  Ooddard  v.  Ingram,  3  Q.  B.  839,  3  Gale  &  D.  46. 
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be  compensated  in  that  way  for  the  loss  of  his  liberty  ?    We  should  not, 
in  such  a  case,  be  doing  complete  justice,  if  we  abstained  from  interfering. 
V.  Williams,  J.,  concurred.  Rule  discharged,  with  costs. 


The  QUEEN  v.  HENRY  WILLIAM  HEMS  WORTH,  in  a  Cause  of 
HEMSWORTH  v.  BRIAN.   JVbu.  25. 

A  party  attached  for  contempt  in  not  perform ing  an  award,  and  sentenced  to  imprisonmont  for 
a  definite  period,  is  not,  by  undergoing  such  imprisonment,  exonerated  from  the  perform- 
ance of  tho  award. 

And,  tumble,  that  an  action  utxjn  the  award  may  be  maintained  at  the  same  time. 
Course  of  proceeding  for  enforcing  performance  of  an  award  by  attachment 

By  a  judge's  order,  (afterwards  made  a  rule  of  court,)  dated  the  23d 
of  May,  1843,  and  made  in  a  cause  wherein  Henry  William  Hemsworth 
was  plaintiff*,  and  Thomas  Henry  Brian  defendant,  it  was  ordered  that  the 
cause,  and  all  other  matters  in  difference  between  the  'parties,  r«74g 
should  be  referred  to  an  arbitrator,  who,  by  his  award,  made  on  ^ 
the  23d  of  March,  1844,  directed,  amongst  other  things,  as  follows : — 

«  And  I  further  award,  order,  and  direct  that  the  said  H.  W.  Hemsworth 
shall,  on  the  1st  of  April  next,  at,  &c,  pay  unto  the  said  T.  H.  Brian,  or 
his  attorneys,  for  the  use  of  the  said  T.  H.  Brian,  the  sum  of  17/.  Is.  bd. : 
And  I  further  award,  order,  and  direct  that  the  said  H.  W.  Hemsworth 
shall,  on  the  30th  of  March  instant,  deliver  up  unto  the  said  T.  H.  Brian,  his 
executors,  administrators,  or  assigns,  the  following  warrants  of  wines  and 
brandy,  namely,  a  warrant  for  one  hogshead  of  port  wine,  numbered  2260, 
now  or  lately  lying  in  the  East  Vault,  London  Docks,  and  marked  B.  No.  2, 
[here  followed  a  description  by  marks  and  numbers  of  several  casks  of  wine 
and  one  hogshead  of  brandy:]  And  I  further  find  that  the  said  H.  W.  Hems- 
worth is  in  possession  of  certain  wines  in  bottle,  the  property  of  the  said 
T.  H.  Brian,  consisting  of,  &c.  &c. :  And  I  further  award,  order,  and  direct 
that  the  said  H.  W.  Hemsworth  shall,  on  the  30th  of  March  instant,  deliver 
up  all  the  said  wines  in  bottle  to  the  said  T.  H.  Brian,  or  his  servants  or 
agents  authorized,  by  writing  under  his  hand,  to  receive  the  same  :  And  I 
further  award,  order,  and  direct,  that,  if  default  be  made  by  the  said 
H.  W.  Hemsworth,  his  executors,  administrators,  or  assigns,  in  payment 
of  the  said  sum  of  17/.  7s.  bd.  to  the  said  T.  H.  Brian,  his  executors, 
administrators,  or  assigns,  or  to  his  said  attorneys,  at  the  time  in  that  behalf 
herein  by  me  appointed,  or,  if  the  said  H.  W.  Hemsworth,  his  executors, 
&c.,  shall  not,  on  the  30th  day  of  March  instant,  deliver  up  to  the  said 
T.  H.  Brian,  his  executors,  &c.,  the  said  wine-warrants  and  brandy-war- 
rant, and  the  said  wines  in  bottle,  hereinbefore  directed  by  me  to  be  deli- 
vered up,  then  and  in  either  of  the  said  cases,  after  making  this  my  r*747 
award  a  rule  of  her  majesty's  court  of  'Common  Pleas,  (a)  the 


(a)  The  judge's  order,  not  the  award,  would  be  made  a  rule  of  court 

vol,  in.  58  2  Q 
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said  T.  H.  Brian  may  immediately  proceed  by  attachment,  or  other- 
wise, for  the  recovery  of  the  said  sum  of  17/.  7$.  bd.,  and  of  the  possession 
of  the  said  wine- warrants  and  brandy-warrant  and  wines  in  bottle,  or  either 
of  them,  as  the  case  may  require."  , 

In  Hilary  term,  1845,  a  rule  for  an  attachment  against  Hemsworth  wa» 
made  absolute,  for  non-payment  of  the  17/.  Is.  bd.,  and  non-delivery  of  the 
wine  and  brandy-warrants  and  wines  in  bottle,  with  the  exception  of  the 
warrant  for  the  hogshead  of  port-wine,  numbered  2260,  as  to  which  the 
demand  was  insufficient.(a)  Hemsworth  was  arrested  on  the  29th  of  July, 
upon  a  writ  of  attachment  issued  pursuant  to  this  rule. 

On  the  9th  and  12th  of  September,  1845,  Hemsworth  and  J.  F.  Lncker- 
steen  and  J.  B.  Huntington,  his  bail,  entered  into  recognisances  that  Hems- 
worth should  appear  and  answer  interrogatories,  when  filed :  Hemsworth 
was  at  the  same  time  sworn  before  Platt,  B.,  at  chambers,  to  answer  such 
interrogatories,  when  filed. 

The  interrogatories  were  filed  on  the  23d  of  December,  1845.  Notice 
thereof  was  given  to  Hemsworth  on  the  9th  of  January,  1846.  On  the 
15th,  he  attended  before  Coltman,  J.,  at  chambers,  for  the  purpose  of 
being  sworn  to  his  answers  thereto ;  but  that  learned  judge  declined  to 
swear  him,  on  the  ground  that  he  had  already  been  sworn  before  Platt,  B. 
On  the  16th,  Hemsworth  went  before  Master  Ray  to  make  answer ;  but,  in 
consequence  of  the  non-attendance  of  the  prosecutor's  attorney,  and  an 
objection  taken  by  Hemsworth,  that  he  ought  to  have  been  sworn  in  court, 
and  not  before  a  judge  at  chambers,  nothing  was  done. 

On  the  31st, 

•7481  "Byles,  Serjt.,  on  behalf  of  Hemsworth,  obtained  a  rule  calling 
upon  Brian  to  show  cause  why  the  bail  should  not  be  discharged 
and  the  recognisance  cancelled,  and  why  Hemsworth  should  not  be  dis- 
charged from  the  alleged  contempt,  and  why  the  interrogatories  should  not 
be  taken  off  the  file,  for  irregularity.  It  was  insisted  that  Hemsworth 
should  have  been  sworn  in  court,  and  that  the  interrogatories  could  not 
properly  be  filed  until  after  he  had  been  so  sworn. 

Talfourd,  Serjt.,  who  showed  cause,  suggested  a  doubt  whether  this 
was  a  case  in  which  the  party  was  entitled  to  have  interrogatories  filed  at 
all.  He  referred  to  Grady  and  Scotland's  Crown-Side  Practice,  311,  and 
Archbold's  Practice,  1271,  7th  edit.,  by  Chitty.  [Erle,  J.  The  rule 
nisi,  the  rule  absolute,  and  the  affidavits  used  in  support  and  in  opposition 
thereto,  disclose  all  the  circumstances.  I  must  confess  I  do  not  see  the 
use  of  interrogatories  in  such  a  case.] 

ByleSy  Serjt.,  in  support  of  his  rule,  urged  that  there  had  been  great 
and  unnecessary  delay  on  the  part  of  the  prosecutor :  and  he  referred  to 
Corner's  Crown-Side  Practice,  29,  30. 

The  court  said  that  the  only  irregularity  had  been  on  the  part  of  Hems- 
worth himself;  that  he  should  have  come  before  the  court  to  be  sworn  in 

(a)  See  Htnuwartk  v.  Brian,  ante,  Vol.  I.,  p.  131. 
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the  first  instance  ;  and  that  much  of  the  delay  had  been  the  result  of  the 
objections  urged  by  himself  before  the  master:  and  the  rule  was  discharged 
with  costs. 

On  the  22d  of  May,  Herasworth  appeared  in  court,  and  was  sworn  to 
answer  the  interrogatories.  By  his  answers  *  thereto  (a)  filed  on  the  \*-jACk 
27th,  he  admitted  that  he  had  been  duly  called  upon  to  perform 
the  award,  and  had  omitted  to  do  so:  but  excused  himself,  as  to  the  non- 
payment of  the  money,  on  the  ground  of  his  bankruptcy,  and,  as  to  the 
non-delivery  of  the  wine  and  brandy- warrants  and  the  wine  in  bottles,  that 
the  former  were  in  the  custody  of  the  Commercial  Bank,  who  claimed  to 
have  a  lien  upon  them,  and  that  the  latter  was  in  the  possession  of  his 
assignees. 

On  the  29th  of  May,  upon  motion,  the  court  ordered  that  it  be  referred 
to  Master  Ray,  to  examine  the  matters  of  the  interrogatories  and  answers, 
and  to  report  thereon  to  the  court. 

On  the  6th  of  June,  the  master  made  his  report,  finding,  in  substance, 
that  Hemsworth  was  in  contempt  for  non-performance  of  the  award,  and 
that  his  excuses  for  such  non-performance  were  insufficient. 

The  court  thereupon  directed  that  the  matter  should  stand  over  until  Mon- 
day, the  8th,  when  Hemsworth  was  ordered  to  attend,  with  his  bail ;  and, 
on  that  day,  a  further  order  was  made  by  the  court,  by  the  consent  of  the 
parties,  and  the  bail, — **  that  the  matters  of  the  said  prosecution,  the  recog- 
nisances above  mentioned,  and  of  the  said  master's  report,  be,  and  the 
6ame  are,  hereby  enlarged  to  the  first  day  of  next  term." 

Accordingly,  on  the  first  day  of  this  term,  the  parties  again  attended, 
Hemsworth  appearing  in  person,  and  the  prosecutor  by  counsel. 

*Hemsworth's  affidavit  filed  in  mitigation  sought  to  impeach  the  r*750 
validity  of  the  award,  on  the  ground  of  alleged  misconduct  on 
the  part  of  the  arbitrator ;  and  stated,  that  a  fiat  in  bankruptcy  issued 
against  him  in  March,  1844 ;  that  the  messenger  of  the  court  of  bank- 
ruptcy took  possession  thereunder  of  all  his  property  and  effects,  includ- 
ing all  the  goods  and  chattels  mentioned  in  the  award,  and  thereby  directed 
to  be  given  up  to  Brian,  with  the  exception  of  the  wine  and  brandy-war- 
rants mentioned  in  the  award,  which  were  in  the  possession  of  the  Com- 
mercial Bank  of  London  at  the  time  of  his  bankruptcy,  and  held  by  them 
for  money  claimed  to  be  due  by  him  to  the  bank ;  that  the  assignees  under 
the  fiat  also  claimed  the  warrants,  subject  to  the  lien  of  the  Commercial 
Bank ;  that  the  alleged  contempt,  for  and  in  respect  of  which  he  was 
arrested  as  aforesaid,  was  not  wilful  on  his  part,  but  that,  for  the  causes 
aforesaid,  he  had  been  and  still  was  unable  to  perform  or  obey  the  award  ; 
that,  since  the  issuing  of  the  attachment  against  him,  he  had  made  repeated 
offers  of  compromise,  which  Brian  had  rejected;  that  Brian  having 
attempted  to  prove  under  the  fiat  in  respect  of  his  claim  under  the  award, 

(a)  The  interrogatories  and  answers  were  respectively  intituled  in  the  name  of  the  original 
only. 
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the  commissioner  declined  to  receive  such  a  proof,  but  offered  to  go  into 
the  original  transactions  if  Brian  would  forego  the  award,  which  Brian 
agreed  to  do ;  and  that  the  commissioner  thereupon  went  into  the  inquiry, 
and  came  to  the  conclusion  that  the  award  had  been  improperly  made. 

The  affidavits  on  the  other  side  stated,  that  the  wines  in  bottle  mentioned 
in  the  award,  had  not  been  taken  by  the  assignees  under  the  fiat,  they 
having  abstained  from  taking  these  wines,  by  reason  of  Hemsworth's  state- 
ment that  he  had  no  beneficial  interest  in  them,  but  held  them  only  as  trus- 
tee for  Brian,  and,  consequently,  that  the  same  had  always  remained  in  the 
possession  and  under  the  control  of  Hemsworth,  and  that  he  had  since 
*7*)11  #e^ner  them  or  placed  them  in  the  hands  of  his  father;  that 
Hemsworth  had  offered  to  pay  Brian  200/.  and  his  costs,  in  satis- 
faction of  his  demand,  or  to  deposit  the  whole  amount  claimed  by  Brian, 
provided  the  latter  would  consent  to  a  second  reference ;  that  Hemsworth's 
statement  before  the  commissioner  under  the  fiat,  showed  that  he  had  con- 
siderable property  beyond  what  would  satisfy  all  his  creditors ;  that  Brian's 
costs  in  this  matter  amounted  to  nearly  200/. ;  and  that  an  offer  had  been 
made  by  a  solicitor,  at  a  meeting  of  Hemsworth's  creditors,  to  advance, 
upon  the  security  of  a  certain  reversionary  interest  which  he  possessed,  a 
sum  sufficient  to  pay  all  his  debts  in  full,  but  that  Hemsworth  had  not 
taken  any  steps  to  avail  himself  of  that  offer,  but  had  been  making  vari- 
ous attempts  to  compromise  with  his  creditors  upon  easier  terms. 

Hemsworth,  in  person,  prayed  for  time  to  answer  these  allegations :  but, 
the  court  holding  that  he  was  not  entitled  to  it,  he  referred  to  Ex  parte 
Lawrence,  2  Dowl.  P.  C.  230,  to  show  that  the  contempt  must  be  wilful t 
in  order  to  render  a  party  liable  to  be  visited  with  punishment ;  and  he 
contended  that  this  being  positively  and  distinctly  negatived  by  bis  affida- 
vit, he  was  entitled  to  be  discharged  on  payment  of  a  nominal  fine. 

Talfourd,  Serjt.,  and  Phipeon,  contra,  insisted  that  the  question,  whe- 
ther the  contempt  was  wilful  or  not,  was  concluded  by  the  master's  report ; 
and  that  neither  the  answers  to  the  interrogatories,  nor  the  statements  in 
Hemsworth's  affidavit,  in  any  degree  purged  his  contempt ;  inasmuch  as 
this  merely  stated  circumstances  which,  if  true,  only  went  to  the  merits 
of  the  award,  the  validity  of  which  it  was  now  too  late  to  impeach. 
•7521  *Wilde,  C.  J.  The  affidavits  clearly  show  that  the  prisoner  has 
no  valid  excuse  for  not  performing  the  award.  He  is,  therefore, 
in  contempt.  Let  him  be  brought  up  on  Monday  next ;  and,  in  the  mean- 
time, we  will  look  further  at  the  affidavits,  and  consider  the  proper  course 
to  be  adopted  under  the  circumstances.  Cur,  adv.  vuU. 

The  prisoner  being  now  brought  up, 

Talfourd,  Serjt.,  suggested  that  the  judgment  of  the  court  must  be  spe- 
cific,— imposing  a  definite  fine  or  imprisonment,  or  both. 

Wilde,  C.  J.  Having  heard  and  attentively  considered  all  that  has 
been  urged  on  either  side,  the  court  is  prepared  to  exert  its  authority  for 
the  enforcing  of  the  prosecutor's  rights  under  the  award.    The  prisoner 
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will,  therefore,  stand  committed  until  the  last  day  of  term,  when  he  will 
be  brought  up  to  receive  sentence.   In  the  mean  time,  the  court  will  require 
to  be  furnished  with  affidavits  showing  the  value  of  the  wines  in  question. 
The  following  rule  was  thereupon  drawn  up  : — 

"  Upon  reading,  &c,  the  said  Henry  William  Hemsworth  (now  present 
here  in  court)  is,  by  the  court  here,  adjudged  in  contempt :  it  is  therefore 
ordered  that  the  said  Henry  William  Hemsworth  be  committed  to  the  cus- 
tody of  the  keeper  of  the  Queen's  Prison  for  the  contempt  aforesaid  ;  and 
it  is  further  ordered,  that  the  said  keeper,  or  his  deputy,  do  bring  the  said 
Henry  William  Hemsworth  to  the  bar  of  this  court  on  the  25th  day  of 
November  instant,  then  and  there  to  receive  the  judgment  of  this  court  for 
his  said  contempt." 

•Affidavits  were  accordingly  produced  on  this  day.  Those  filed  r*7&3 
on  the  part  of  the  prosecutor  stated  the  value  of  the  wine  and 
brandy- warrants  mentioned  in  the  award,  (exclusive  of  the  warrant  for  the 
excepted  hogshead  of  port- wine,)  and  of  the  wine  in  bottles,  to  be  368/.  9*. 
On  the  part  of  Hemsworth,  it  was  sworn  that  the  utmost  value  did  not 
exceed  200/. 

Wilde,  C.  J.  The  non-performance  of  the  award  is  not  a  single  act  of 
contempt  which  will  be  purged  by  a  definite  period  of  imprisonment :  but 
the  prisoner  may,  at  the  expiration  of  the  term  for  which  the  court  upon 
this  occasion  sentences  him,  if  the  award  shall  then  remain  unperformed, 
be  again  brought  up  to  answer  for  his  continuing  contempt.  Nor  will  he 
thereby,  as  I  conceive,  be  relieved  from  an  action  upon  the  award.  , 

It  is  evident,  from  the  statements  contained  in  the  several  affidavits,  that 
the  prisoner  can,  if  he  pleases,  perform  this  award  :  and  his  not  doing  so 
is  a  wilful  and  pertinacious  contempt  of  the  authority  of  the  court.  With 
a  view,  therefore,  to  compel  him  to  act  justly  towards  the  prosecutor,  the 
sentence  of  the  court  is,  that  he  be  imprisoned  in  the  Queen's  Prison  for 
the  space  of  two  years  from  this  date,  unless  he  shall  sooner  comply  with 
the  terms  of  the  award.  If  he  thinks  fit  for  so  long  a  time  to  withhold 
the  property  of  the  prosecutor,  he  may  consider  himself  the  author  of  his 
own  imprisonment.  This  commitment,  therefore,  will  enure  until  the  sum 
awarded,  and  the  costs,  are  paid,  and  the  warrants  and  wine  are  delivered 
up,  or  their  value  paid. 

The  following  rule  was  thereupon  drawn  up : — 

"Upon  reading,  &c.,  the  said  Henry  William  Hemsworth,  (now present 
here  in  court,)  being  brought  to  the  bar  of  the  court  by  the  keeper  of  the 
Queen's  Prison,  in  pursuance  of  the  last-mentioned  rule,  is  by  *the  r,-r. 
court  here  adjudged  in  contempt :  It  is  thereupon  ordered  that  the 
said  Henry  William  Hemsworth,  for  the  contempt  aforesaid,  be  imprisoned 
in  the  custody  of  the  keeper  of  the  Queen's  Prison  for  the  space  of  two 
years  from  the  date  hereof ;  and  that  the  said  Henry  William  Hemsworth 
be  remanded  to  the  custody  of  the  said  keeper,  to  be  by  him  kept  in  safe 
custody  in  execution  of  this  judgment." 

2q2 
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ROBINSON  v.  JAMES  BROWN  and  JANE  BROWN,  Executor  and 
Executrix  of  JOHN  BROWN,  deceased.    JVo».  10. 

B.  arid  C.  became  jointly  and  severally  bound  to  A.  as  sureties  for  D..  with  a  condition  for  the 
bond  to  be  void,  if  R  and  C,  or  either  of  them,  should,  within  one  ralendar  month  next 
after  notice  given  to  them  of  D.'s  default,  pay  any  balance  that  minht  be  due  from  D.  to  A., 
not  exceeding  a  given  sum.  In  debt  by  A.  against  the  executors  of  B.  the  issue  was,  whether 
or  not  due  notice  of  D.'s  default  had  been  given  to  the  defendants  and  to  C. : — 

Held,  that,  in  order  to  prove  notice  to  C,  it  was  not  enough  to  produce  8  duplicate,  with  proof 
that  the  notice  had  been  sent  by  post,  properly  addressed,  to  C;  but  that  A.  was  bound  to 
produce  the  original  notice,  or  to  account  for  it*  absence. 

Debt,  upon  a  bond,  dated  the  1st  of  April,  1844,  by  George  Brown, 
John  Brown,  and  Charles  Robertson,  to  the  plaintiff,  in  the  penal  sum  of 
400/.  The  plaintiff,  having  declared  upon  the  bond  without  noticing  the 
condition,  the  defendants,  who  were  sued  as  executor  and  executrix  of  one 
of  the  sureties,  set  it  out  on  oyer,  and  pleaded  performance  by  the  principal. 

The  condition  with  its  recital  was  as  follows : — 

« Whereas  the  above-bounden  George  Brown,  being  about  to  carry  on 
the  business  of  an  outfitter,  hath  applied  to,  and  requested,  the  above- 
named  John  Robinson  (the  plaintiff)  to  supply  him  with  goods  in  the  way 
•7551    °^  **"s  tra^e>  which  he  the  said  John  Robinson  has  agreed  to  do; 

and,  in  the  course  of  the  dealings  between  them,  the  said  George 
Brown  and  John  Robinson,  the  said  George  Brown  may  become  indebted 
unto  the  said  John  Robinson  in  divers  suras  of  money,  for  goods  to  be  sold 
and  delivered,  for  money  to  be  lent  and  advanced,  or  to  be  paid,  laid  out, 
and  expended,  or  upon  some  other  account :  and  whereas  the  said  George 
Brown,  and  the  said  John  Brown  and  Charles  Robertson  as  his  sureties, 
have  agreed  to  enter  into  the  above-written  bond  or  obligation,  subject  to 
such  condition  as  hereinafter  is  expressed :  Now,  the  condition  of  the 
above-written  bond  or  obligation  is  such,  that,  if  the  said  George  Brown, 
his  heirs,  executors,  or  administrators,  or  some  or  one  of  them,  do  and 
shall,  from  time  to  time  and  at  all  times  hereafter,  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  said  John  Robinson,  his  executors,  administra- 
tors, or  assigns,  all  and  every  such  sum  and  sums  of  money  as  shall,  at 
any  time  or  times  hereafter,  become  due  and  owing  to  him  the  said  John 
Robinson,  either  alone  or  jointly  with  any  other  person  or  persons  who 
shall  or  may  be  or  become  a  partner  or  partners  with  the  said  John  Robin- 
son, his  executors,  administrators,  or  assigns,  from  the  said  George  Brown, 
for  goods  which  shall  or  may  at  any  time  or  times  hereafter  be  sold  by  him 
or  them  to  the  said  George  Brown,  and  sent  and  delivered  to,  or  to  the  order 
of,  the  said  George  Brown,  or  for  money  to  be  at  any  time  or  times  here- 
after lent  or  advanced,  or  to  be  paid,  laid  out,  or  expended  by  the  said 
John  Robinson,  his  executors,  administrators,  or  assigns,  either  alone  or 
jointly  with  any  such  partner  or  partners  as  aforesaid,  or  which  may  upon 
•7561  ot^er  actount  whatsoever  be  or  become  due  or  owing  to  the  said 
J   John  Robinson,  his  executors,  &c,  either  alone  or  jointly  'with  any 
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such  partner  or  partners  as  aforesaid,  when  and  as  such  sum  and  sums  of 
money  shall  respectively  become  due  and  payable,  not  exceeding  in  the 
whole  the  sum  of  400/.,  then  the  said  bond  or  obligation  shall  be  void  and 
of  no  effect ;  or,  in  case  the  said  George  Brown,  his  heirs,  executors,  or 
administrators,  shall,  at  any  time  or  times  hereafter,  make  default  in  pay- 
ment of  any  such  sum  or  sums,  and  the  said  John  Brown,  and  Charles 
Robertson,  or  one  of  them,  or  the  heirs,  &c,  of  one  of  them,  shall,  within 
one  calendar  month  next  after  notice  in  writing  shall  have  been  given  to 
them  the  said  John  Brown  and  Charles  Robertson,  their  heirs,  &c.,  or  shall 
have  been  left  at  their  usual  or  last  known  place  of  abode,  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  John  Robinson,  his  executors,  &c, 
and  any  future-taken  partner  or  partners  of  him  or  them,  his,  her,  or  their 
executors,  &c,  all  and  every  such  sum  or  sums  of  money  as  at  the  time 
of  such  demand  being  made  shall  be  due  and  owing  from  the  said  George 
Brown,  his  heirs,  &c.,  unto  the  said  John  Robinson,  his  executors,  &c., 
either  alone  or  jointly  with  the  person  or  persons  who  shall  or  may  be  or 
become  a  partner  or  partners  with  him  or  them,  in  case  the  same  shall  not 
exceed  the  sum  of  200/.  sterling ;  but,  if  the  same  shall  exceed  the  sum 
of  200/.  sterling,  then,  if  the  said  John  Brown  and  Charles  Robertson,  or 
one  of  them,  their  or  some  or  one  of  their  heirs,  &c,  do  and  shall,  within 
one  calendar  month  next  after  such  notice  shall  have  been  given  or  left  as 
aforesaid,  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  John  Robin- 
son, his  executors,  &c.,  or  such  person  or  persons  as  aforesaid,  the  said 
sum  of  200/.,  in  part  satisfaction  of  the  sum  or  sums  of  money  which  shall 
be  then  due  and  owing  as  aforesaid,  then,  and  in  either  of  the  said  cases, 
the  said  bond  or  obligation  shall,  so  far  as  respects  the  said  John  Brown 
and  Charles  Robertson,  be  void  and  of  no  "effect ;  otherwise  the  ^757 
same  shall  be  in  full  force  and  virtue/' 

The  plaintiffin  his  replication  alleged  debts  to  have  accrued  from  George 
Brown  to  him  to  the  amount  of  400/.,  and  exceeding  200/.,  for  goods  sup- 
plied, which  were  unpaid ;  and  then  averred,  that,  although  afterwards, 
and  after  the  death  of  John  Brown,  and  more  than  one  calendar  month 
before  the  commencement  of  this  suit,  to  wit,  on  the  26th  of  June,  1845, 
he,  the  plaintiff,  gave  the  said  Charles  Robertson  and  the  said  defendants, 
as  executor  and  executrix  of  the  said  John  Brown  as  aforesaid,  respec- 
tively, notice  in  writing  to  pay,  and  thereby  then  required  them  to  pay  to 
him,  within  one  calendar  month  then  next,  the  sum  of  200/.,  on  account, 
and  in  part  satisfaction,  of  the  said  sum  of  400/.  wherein  the  said  George 
Brown  then,  and  at  the  time  of  the  giving  the  said  notice,  was,  and  is,  so 
indebted  to  the  plaintiff  in  manner  aforesaid  ;  yet  neither  of  them,  the  said 
John  Brown  in  his  lifetime,  the  defendants  as  executor  and  executrix  as 
aforesaid,  or  the  said  Charles  Robertson,  had  paid  the  said  sum  of  200/., 
or  any  part  thereof,  although  more  than  a  calendar  month  from  the  time 
of  giving  of  the  said  notice  had  elapsed  before  the  commencement  of  this 
suit — verification. 
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Rejoinder,  that,  after  the  making  of  the  said  writing  obligatory,  and 
after  the  decease  of  the  said  John  Brown,  and  one  calendar  month  before 
the  commencement  of  this  suit,  he  the  plaintiff  did  not  give  to  the  defend- 
ants, executor  and  executrix  as  aforesaid,  and  to  the  said  Charles  Robert- 
son, respectively,  or  leave  at  their  respective  usual  or  last  known  places 
of  abode,  notice  that  the  said  George  Brown  had  made  default  in  pay- 
ment  of  the  said  sum  of  200/.,  or  any  part  thereof — verification. 

Surrejoinder,  that,  after  the  making  of  the  said  writing  obligatory,  and 
*7^ftl  a^er  ^e  decease  of  the  said  John  'Brown,  and  one  calendar  month 
before  the  commencement  of  this  suit,  to  wit,  on  the  5th  day  of 
July,  1845,  he  the  plaintiff  did  give  to  the  defendants,  executors  and  exe- 
cutrix as  aforesaid,  and  to  the  said  Charles  Robertson,  respectively,  notice 
in  writing  that  the  said  George  Brown  had  made  default  in  payment  of 
the  said  moneys  in  the  said  replication  mentioned — concluding  to  the 
country.    Issue  thereon. 

The  cause  was  tried  before  Erle,  J.,  at  the  second  sitting  in  Middlesex, 
in  Trinity  term  last. 

The  defendants  had  admitted  that  due  notice  of  the  default  of  the  prin- 
cipal was  delivered  to  them  :  and,  in  order  to  prove  notice  to  Robertson, 
the  plaintiff  called  a  witness,  who  stated  that  he  had  enclosed  the  notice 
(a  duplicate  of  which  he  produced)  in  a  letter  which  he  posted,  addressed 
to  Robertson  at  his  residence  near  Cuckfield,  in  Sussex.  There  had  been 
no  notice  to  produce,  and  no  subpama  duces  tecum  served  on  Robertson. 
It  was  objected,  on  the  part  of  the  defendants,  that  this  was  no  evidence 
of  the  giving  of  the  notice.  But  the  learned  judge,  conceiving  it  to  be 
analogous  to  the  case  of  a  notice  to  quit,  or  a  notice  to  the  drawer  of  the 
dishonour  of  a  bill  of  exchange,  received  the  evidence :  and,  under  his 
direction,  the  jury  found  a  verdict  for  the  plaintiff,  damages  209/. — leave 
being  reserved  to  the  plaintiff  to  move  to  increase  the  damages,  if  the  court 
should  be  of  opinion  that  the  liability  of  the  sureties  on  the  bond  was  not 
limited  to  200/. ;  and  to  the  defendants  to  move  to  enter  a  nonsuit,  or  a 
verdict  for  them,  if  the  court  should  be  opinion  that  there  was  no  evidence 
to  go  to  the  jury  of  the  notice  to  Robertson. 

Jlyles,  Srrjt.,  for  the  defendants,  accordingly  obtained  a  rule  nisi  to 
enter  a  nonsuit,  or  a  verdict  for  the  defendants,  or  for  a  new  trial.  He 
referred  to  Lwiauze  v.  Palmer,  M.  &  M.  31. 

*7r01       *  Talfourd,  Serjt.,  for  the  plaintiff,  obtained  a  rule  nisi  to  increase 
the  damages  to  400/.  and  interest,  to  which  extent  he  submitted 
that  the  sureties  were  liable,  the  money  not  having  been  paid  within  the 
month. 

Talfourd,  Serjt.,  Bull,  and  Hawkins,  now  showed  cause  against  the 
defendants*  rule.  The  learned  judge  was  quite  right  in  holding,  that,  for 
the  purpose  of  proof,  the  notice  in  question  was  analogous  to  a  notice  of 
dishonour,  or  notice  to  quit,  and  the  like.  Whether  or  not  a  notice  of  dis- 
honour could  be  so  proved,  was  formerly  the  subject  of  much  doubt:  but 
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that  doubt  was  removed  by  the  case  of  Kine  v.  Beaumont,  3  B.  &  B.  288, 
7  J.  B.  Moore,  112,  where  all  the  previous  authorities  were  considered, 
and  where  the  copy  of  a  letter  containing  the  notice  was  held  admissible, 
without  any  notice  to  the  defendant  to  produce  the  original.  Kine  v. 
Beaumont  was  recognised  as  an  authority,  in  the  subsequent  case  of  Swain 
v.  LettriSi  2  C,  M.  &  R.  261.  [Maule,  J.  There  can  be  no  hardship  on 
the  defendant,  where  there  is  a  distinct  issue  upon  the  notice :  he  must 
know  it  will  be  produced  in  evidence.  Is  there  any  case  of  a  notice  of 
.  dishonour  given  to  a  third  person  being  sought  to  be  proved  in  this  way  ?] 
Lanauze  v.  Palmer  was  a  case  of  that  sort :  it  was  an  action  by  an  endor- 
see against  an  endorser  of  certain  bills  of  exchange ;  the  notice,  there- 
fore, was  foreign  to  the  issue.  It  is  entirely  different  from  the  present 
case :  and,  besides,  it  was  merely  a  decision  at  nisi  prius,  which  (the 
verdict  being  for  the  plaintiff,  who  tendered  the  evidence)  there  was  no 
opportunity  of  reviewing.  Here,  the  notice  was  the  very  matter  in  issue 
between  the  parties:  and,  where  that  is  the  case,  there  can  be  no  dis- 
tinction, in  regard  to  proof,  between  a  notice  to  the  defendant  and  a 
notice  to  a  third  person.  *There  is  no  authority  whatever  for  r*7gQ 
saying  that  it  is  only  in  the  case  of  a  notice  to  the  defendant  him- 
self, that  the  ordinary  notice  to  produce  is  dispensed  with.  In  eject- 
ment, where  the  defendant  defends  as  landlord,  and  it  is  necessary  to 
show  a  notice  to  quit  served  on  the  tenant,  it  is  enough  to  give  notice  to 
produce  it,  in  order  to  let  in  secondary  evidence,  though  the  tenant  is 
no  party  to  the  record.  [Coltman,  J.  Is  not  the  principle  this,  that 
secondary  evidence  is  admissible,  because  the  defendant  has  had  notice 
to  produce  the  original,  and  the  plaintiff  has  no  means  of  getting  at  it?] 
In  truth  this  is  not  secondary  evidence :  it  was  a  notice  to  the  defendants 
as  well  as  to  Robertson.  And  it  may  be  doubted  whether,  in  order  to 
charge  the  defendants,  it  was  necessary  to  give  any  notice  to  the  other 
surety. 

Byles,  Serjt.,  and  Worledge,  in  support  of  the  rule.  Whether  notice 
to  Robertson  was  necessary  or  not,  is  not  now  the  question :  that  point 
could  only  arise  upon  a  motion  for  judgment  non  obstante  veredicto.  The 
condition  of  the  bond  expressly  requires  notice  of  the  default  of  the  prin- 
cipal to  be  given  to  both  sureties.  The  plaintiff  was  bound  to  prove  the 
issue  taken  by  him,  viz.  that  notice  was  given  as  well  to  Robertson  as 
to  the  defendants.  In  order  to  do  this,  he  should  have  subpoenaed  Ro- 
bertson. This  is  not  like  the  case  of  a  notice  to  the  defendants  themselves  : 
they  have  no  knowledge  of,  or  control  over,  notices  delivered  to  a  third 
person  who  is  no  party  to  the  record,  and  between  whom  and  themselves 
there  is  no  privity.  In  the  case  of  The  Queen  v.  Fentont(a)  which  was  an 
indictment  for  larceny,  in  stealing  a  coat  contained  in  a  paper  parcel, 
Parke,  B.,  held  that  the  prosecutor  was  not  entitled  to  *give  evi- 
dence  as  to  the  direction  on  the  parcel,  without  first  showing  that 

(a)  Bury  Summer  Assir.es,  1846.   Not  reported. 
VOL.  in.  59 
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he  had  given  notice  to  produce  it.  A  witness  may  on  the  voir  dire  say 
that  a  release  has  been  executed,  but  it  cannot  be  proved  in  that  manner. 
Here,  the  contents  of  the  letter  were  just  as  inadmissible  as  the  cover  of  it. 
This  is  not  a  mere  notice :  it  is  a  demand  of  payment.  Grove  v.  Ware, 
2  Stark.  N.  P.  C.  174,  is  as  nearly  as  possible  parallel  with  the  present 
case.  There  the  defendant  entered  into  a  bond,  as  surety,  for  payment 
of  any  sum  that  might  be  due  to  the  plaintiff  from  one  Spriggens,  within 
six  months  after  notice :  and  Lord  Ellen  borough  held  that  it  was  ne- 
cessary to  prove  a  notice  to  produce  the  notice  of  the  principal's  de- 
fault. ' 

Wilde,  C.  J.  The  parties  went  down  to  contest  the  issue  in  the  terms 
in  which  it  is  taken,  namely,  whether  or  not  the  plaintiff  gave  to  the  de- 
fendants, and  to  Robertson,  respectively,  a  month  before  the  commence- 
ment of  the  action,  notice  in  writing  that  George  Brown,  the  principal 
debtor,  had  made  default :  and  the  question  raised  at  the  trial,  was, 
whether  the  relative  position  of  the  parties  was  such  as  to  dispense  with 
the  necessity  of  producing  the  notice  served  on  Robertson.  The  ground 
upon  which  the  plaintiff  relied  for  this  purpose,  was,  the  supposed  ana- 
logy of  this  case  to  that  of  a  notice  of  dishonour,  and  that  large  class  of 
cases  in  which  secondary  evidence  of  the  document  is  allowed  to  be  given 
without  a  notice  to  produce  the  original.  The  case  under  consideration, 
however,  does  not  seem  to  me  to  be  at  all  analogous  to  those  :  they  are 
all  cases  where  the  party  has  possession  of  the  paper,  and  can  produce  it, 
or  where  the  parties  stood  in  such  a  relation  as  to  make  a  delivery  to  the 
one  equivalent  to  a  delivery  to  the  other.  But  this  is  the  case  of  two 
•7621  suret*es»  who  are  *not  so  connected  as  to  make  the  delivery  to 
one  of  a  notice  of  their  principal's  default  equivalent  to  the  de- 
livery of  a  notice  to  both.  The  plaintiff,  therefore,  has  failed,  not  for 
want  of  a  notice  to  produce, — which  in  my  judgment  would  not  alter  the 
case, — but  because  he  has  not  proved  the  issue.  The  paper  should  have 
been  produced,  or  its  non- production  so  accounted  for  as  to  render 
secondary  evidence  of  its  contents  admissible.  No  evidence  of  that  sort 
having  been  given,  I  am  of  opinion  that  the  rule  must  be  made  absolute 
for  entering  a  nonsuit. 

Coltman,  J.  I  am  at  a  loss  to  see  how  the  defendants  could  be  bene- 
fitted by  a  notice  to  Robertson ;  but,  in  order  to  sustain  the  issue,  I  think 
the  plaintiff  was  bound  to  produce  the  original  notice,  or  excuse  its  ab- 
sence in  the  usual  way. 

Maule,  J.  The  issue  in  this  case  was,  whether  or  not  notice  of  George 
Brown's  default  had  been  given  to  the  defendants  and  to  Robertson,  the 
co-surety  of  the  defendant's  testator.  Robertson  is  a  stranger  to  the  action, 
and  is  in  no  sort  of  privity  with  the  defendants :  in  fact  their  interests  are 
antagonistic :  they  are  in  no  degree  identified.  The  question,  then,  is, 
whether  notice  had  been  given  to  Robertson,  a  stranger  to  the  action. 
The  proper  mode  of  proving  the  delivery  of  any  document,  is,  subject  to 
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certain  exceptions,  of  which  this  is  not  one,  by  producing  the  document 
itself.  A  notice  of  dishonour,  which  is  one  of  the  exceptions,  goes  on 
the  ground  that  it  is  not  necessary  to  give  an)  other  notice  to  the  defend- 
ant than  that  which  is  given  by  the  proceedings,  the  defendant  being 
sufficiently  warned  by  the  issue  that  the  plaintiff  means  to  give  secondary 
evidence  of  the  contents  of  the  notice,  unless  the  defendant  produces  it 
himself.  If,  however,  the  document  is  not  in  *the  possession  or  r*7£q 
under  the  control  of  the  defendant,  the  analogy  does  not  arise. 
It  may  be  that  the  defendants  here  had  not  tbe  means  of  producing  this 
notice.  They  may  know  that  the  document  is  of  a  different  import  from 
that  alleged  by  the  plaintiff;  but  they  know  that  the  plaintiff,  having  dis- 
tinct notice  that  they  deny  its  existence,  must  give  some  evidence  of  its 
contents.  In  the  absence,  therefore,  of  any  evidence  to  excuse  its  non- 
production,  I  think  the  plaintiff  was  bound  to  produce  the  notice  itself ; 
and,  as  he  failed  to  do  so,  the  rule  for  entering  a  nonsuit  must  be  made 
absolute. 

V.  Williams,  J.,  concurred.       Rule  absolute  to  enter  a  nonsuit.(a) 
(a)  The  rule  to  increase  the  damages  was,  of  course,  discharged. 


LOMAX  v.  WILSON.    JVb».  23. 

The  plaintiff  in  the  first  count  declared  on  a  bill  of  exebango  drawn  and  endorsed  to  him  by 
the  defendant,  and  in  the  second  for  money  alleged  to  be  due  from  the  defendant  upon  an 
account  staled— concluding  that,  *  in  conoid  oration  of  the  premises  respectively,  the  de- 
fendant promised  to  pay  the  said  several  last-mentioned  moneys  respectively  to  the  plaintiff, 
on  request." 

The  defendant  demurred  to  the  second  count,  on  tho  ground  that  it  contained  an  incorrect 
statement  of  the  consideration  for  the  promise ;  or,  if  u  the  last-mentioned  moneys"  included 
the  money  in  the  first  count,  Uien  the  second  count  was  bad  for  duplicity. 

The  court  set  aside  the  demurrer  as  frivolous. 

Assumpsit,  by  endorsee  against  drawer  of  a  bill  of  exchange. 

The  first  count  of  the  declaration  stated  that  the  defendant,  on  the  21st 
of  May,  1846,  made  his  bill  of  exchange  in  writing,  and  directed  the  same 
to  one  *William  Watkins,  and  thereby  required  the  said  William  \*~tcA 
Watkins  to  pay  to  the  order  of  the  defendant  18/.  16$.  six  months 
after  the  date  thereof,  which  period  had  elapsed  before  the  commencement 
of  this  suit ;  and  the  said  defendant  then  endorsed  the  same  to  the  plaintiff; 
and  the  said  William  Watkins  did  not  pay  the  said  bill,  although  the  same 
was  presented  to  him  on  the  day  when  it  became  due ;  of  all  which  the 
defendant  then  had  due  notice :  and  the  defendant  then,  in  consideration 
of  the  premises,  promised  the  plaintiff  to  pay  him  the  amount  of  the  said 
bill  when  he  the  defendant  should  be  thereunto  afterwards  requested. 

The  second  count  stated,  that,  whereas  also  the  defendant,  on  the  18th 
of  September,  1846,  was  indebted  to  the  plaintiff  in  20/.  for  money  found 
to  be  due  from  the  defendant  to  the  plaintiff  on  an  account  then  stated 
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between  them ;  and  whereas  the  defendant  afterwards,  on  the  day  and 
year  last  aforesaid,  in  consideration  of  the  premises  respectively,  then  pro- 
mised to  pay  the  said  several  last-mentioned  moneys  respectively  to  the 
plaintiff  on  request ;  yet  he  hath  disregarded  his  promises,  and  hath  not 
paid  any  of  the  said  moneys,  or  any  part  thereof,  to  the  plaintiff's  damage 
of  40/.,  and  thereupon  he  brings  suit,  &c. 

The  defendant  pleaded  to  the  first  count,  that  he  had  not  due  notice 
of  the  non-payment  of  the  bill  by  Watkins ;  and  to  the  second  he  de- 
murred specially,  assigning  for  causes — that  the  promise  alleged  in  the 
said  last  count  is  a  promise  to  pay  "  the  said  several  last-mentioned 
moneys  respectively,"  whereas  there  is  only  one  sum  of  money  in  the  de- 
claration to  which  the  promise  in  the  last  count  mentioned  can  apply, 
which  is  insensible  and  repugnant — and  also  that  it  is  alleged  in  the  said 
last  count  that  the  defendant  promised  as  therein  mentioned,  « in  consi- 
deration of  the  premises  respectively,"  which  allegation  necessarily  in- 
*7651  cmdes  within  such  consideration  the  premises  mentioned  in  *the 
first  count  of  the  declaration,  as  well  as  those  mentioned  in  the 
last ;  and  that  this  statement  of  the  consideration  in  the  said  last  count  is 
insensible  and  repugnant,  as  the  premises  mentioned  in  the  first  count 
of  the  declaration  cannot  properly  form  a  consideration  for  the  promise 
mentioned  in  the  last  count  of  the  declaration — and  also  that,  if  it  is  meant 
by  the  allegation  of  « the  several  last-mentioned  moneys,"  in  the  said  last 
count,  to  include  therein  the  moneys  in  the  first  count  mentioned,  then 
the  said  last  count  is  double,  for  containing  a  second  promise,  and  one 
alleged  to  have  been  made  on  a  different  day  from  the  day  in  the  first 
count  mentioned,  to  pay  the  moneys  in  the  first  count  mentioned — and 
also  that  the  said  last  count  is  uncertain,  in  this  respect,  that  it  is  doubtful 
whether  the  promise  and  consideration  therein  mentioned  are  intended 
to  refer  to  the  sum  of  20/.  therein  mentioned  only,  or  whether  they  are 
also  intended  to  refer  to  and  include  the  money  and  consideration  men- 
tioned in  the  first  count — and  also  that  the  said  last  count  is  in  other  re- 
spects uncertain,  informal,  and  insufficient. 

Willes,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  to  set  aside 
this  demurrer  as  frivolous. 

Fortescue  showed  cause.  The  second  count  is  clearly  bad,  for  con- 
taining an  incorrect  statement  of  the  consideration  for  the  defendant's 
promise  ;  or,  if  the  «« last-mentioned  moneys"  included  the  money  in  the 
first  count,  then  the  second  count  is  bad  for  duplicity.  The  courts  have 
frequently  said  that  they  would  require  the  new  rules  to  be  strictly  adhered 
to,  otherwise  there  would  in  every  case  be  an  argument  as  to  the  propriety 
of  equivalent  expressions. 

Willes,  in  support  of  his  rule.    There  is  no  double  promise  to  pay  the 
♦7fifi1    money  mentioned  in  the  second  *count.   If  there  be  any  objection 
on  the  score  of  duplicity,  that  applies  to  the  first  count,  which  is 
not  demurred  to. 
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Wilde,  C.  J.  This  objection  is  so  obviously  taken  for  the  mere  purpose 
of  delaying  the  plaintiff,  and  is  so  refined,  that  I  am  not  sorry  that  it 
should  fail.  Suppose  the  defendant  did,  in  consideration  of  the  debt  due 
upon  the  bill,  and  of  the  money  found  due  upon  the  account  stated,  pro- 
mise to  pay,  the  second  count  would  not  be  bad  because  it  affected  to  add 
to  a  good  consideration  something  that  was  redundant  and  unnecessary, 
and  that  might  be  rejected  as  surplusage.  If  there  be  any  objection  on 
the  score  of  bis  petitum,  that  may  apply  to  the  first  count,  but  clearly  not 
to  the  second.  I  think  the  rule  for  setting  aside  the  demurrer  must  be 
made  absolute. 

The  rest  of  the  court  concurring,  Rule  absolute. 


VAUGHAN  v.  HANCOCK.   JVcw.  5. 

The  plaintiff  agreed  to  let  a  house  to  the  defendant,  and  to  sell  him  certain  furniture  and  fix- 
tures therein,  and  to  make  certain  alterations  and  improvements  in  the  house ;  and  die  de- 
fendant n greed  to  take  the  house,  and  to  pay  for  the  furniture  and  fixtures  and  alteration*  >— 
HrW,  that  this  was  an  agreement  relating  to  an  interest  iu  land,  within  the  fourth  eeo- 
tion  of  the  statute  of  fraud*. 

Assumpsit.  The  declaration  stated,  that,  in  consideration  that  the 
plaintiff  would  let  to  the  defendant,  as  yearly  tenant,  a  certain  messuage, 
&c.,  and  would  sell  to  the  plaintiff,  for  a  certain  sum  of  money,  certain 
furniture  and  fixtures  then  being  in  and  upon  the  said  messuage,  and 
would  make  certain  improvements  and  alterations  therein,  according  to 
the  desire  and  to  *the  approbation  of  the  defendant,  he  the  defend-  r«767 
ant  then  promised  that  he  would  become  the  tenant  of  the  plaintiff, 
and  would  take  the  said  furniture  at  a  reasonable  price,  and  would  pay 
to  the  plaintiff  a  reasonable  price  for  the  said  alterations  and  improve- 
ments :  Averment,  that  the  plaintiff  was  ready  and  willing  to  let  the  mes- 
suage, and  then  tendered  the  same  to  the  defendant,  and  was  then  ready 
and  willing  to  sell  the  said  furniture  and  fixtures  to  the  defendant,  and 
did  then  make  the  said  alterations  and  improvements  in  the  said  mes- 
suage, &c,  the  same  amounting  to  the  sum  of  12/.  10s.;  but  that  the 
defendant  would  not  then  become  the  tenant,  &c.,  nor  take  the  said  fur- 
niture and  fixtures,  or  pay  a  reasonable  price  for  the  same,  nor  would  he 
pay  the  said  sum  of  121.  10s.  or  any  part  thereof,  for  the  said  alterations 
and  improvements. 

Plea,  non  assumpsit,  (a) 

The  cause  came  on  for  trial  before  Erle,  J.,  at  the  last  Bristol  assizes. 
The  plaintiff  sought  to  prove  the  contract  alleged  in  the  declaration  by 
oral  testimony :  but  it  was  objected  on  the  part  of  the  defendant,  that, 
being  a  contract  relating  to  lands,  it  could  only  be  sustained  by  written 

(a)  Vide  1  M.  &  G. 773;  lb. n.  (<f), 3 M. &  G.  462 (o), 5M.&  G.  393 (a),  6  M.&  G.  54(6),  1 C 
B  268. 
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proof ;  and  the  cases  of  The  Earl  of  Falmouth  v.  Thomas,  1  C.  &  M. 
89,  and  Mechelen  v.  Wallace,  6  Ad.  &  E.  49,  2  N.  &  P.  224,  were 
cited. 

The  learned  judge  nonsuited  the  plaintiff,  giving  him  leave  to  move  to 
enter  a  verdict  for  12/.  13i.  id.,  if  the  court  should  be  of  opinion  that  the 
case  was  not  within  the  fourth  section  of  the  statute  of  frauds. 

Crowder  now  moved  accordingly.  The  cases  cited  at  the  trial  do  not 
govern  this.  In  Mechelen  v.  Wallace, — upon  which  the  learned  judge's 
•7681  ^ec*s*on  proceeded, — *the  declaration  stated  that  the  plaintiff  was 
desirous  of  taking  a  furnished  house  as  a  school ;  that  the  defend- 
ant was  possessed  of  a  house  in  part  furnished,  and  all  other  furniture  ne- 
cessary for  completely  furnishing  the  same ;  that  thereupon,  in  considera- 
tion that  the  plaintiff  would  take  possession  of  the  house  so  partly  fur- 
nished, and  would,  if  the  furniture  necessary  for  the  completely  furnishing 
the  house  for  the  purpose  aforesaid  should  be  sent  into  the  house  by  the 
defendant  within  a  reasonable  time,  become  the  tenant  of  the  defendant 
of  the  house,  with  all  the  furniture  aforesaid,  at  the  rent  aforesaid,  and 
pay  the  rent  quarterly,  commencing,  &c.,  the  defendant  promised  the 
plaintiff  that  he  the  defendant  would,  within  a  reasonable  time  after  the 
plaintiff  should  have  so  taken  possession  of  the  same  house  and  premises, 
send  into  the  said  house  and  premises  all  the  furniture  necessary  for  the 
completing  of  the  furnishing  of  the  said  house  with  furniture  of  good  quality ; 
and  then  averred  that  the  defendant  took  possession  of  the  house ;  and 
alleged  for  breaches,  that  the  articles  of  furniture  sent  into  the  said  house 
were  not  of  good  quality,  and  that  all  the  furniture  necessary  for  the  com- 
pleting of  the  furnishing  of  the  said  house,  was  not  sent  in.  The  de- 
fendant pleaded  (a)  that  there  was  no  note,  or  memorandum  in  writing, 
of  the  promise  stated  in  the  declaration.  And  it  was  held,  on  demurrer, 
that  the  promise  stated  in  the  declaration  related  to  land,  and  that,  as 
there  was  no  note  or  memorandum  in  writing,  no  action  could  be  main- 
tained upon  it.  There,  as  in  The  Earl  of  Falmouth  v.  Thomas i  the  con- 
tract was  entire ;  and,  as  Lord  Denman  observed,  « the  bare  statement 
of  the  case  showed  that  the  coutract  related  to  an  interest  in  land." 
Here,  however,  the  contract  is  divisible,  and,  on  the  pleadings,  it  is 
•7691  divided.  There  would  be  a  perfectly  good*  consideration  left, 
if  all  were  expunged  except  that  part  which  related  to  the  altera- 
tions and  improvements.  [Maule,  J.  The  letting  of  the  house  was 
clearly  the  material  part  of  the  consideration  for  the  contract.]  No 
doubt  the  taking  of  the  house  was  part  of  the  inducement  to  the  de- 
fendant's entering  into  the  contract:  but  the  question  is,  whether  the 
three  branches  of  the  contract  may  not  be  severed. 

Wilde,  C.  J.  I  cannot  see  the  smallest  ground  for  doubting  that  the 
plaintiff  was  properly  nonsuited  in  this  case.  The  principal  subject-matter 
of  the  agreement  was  the  occupation  of  the  premises.    It  was  with  a 

(a)  Videsuprfc,  767(a). 
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view  only  to  that,  that  the  defendant  contracted  to  pay  for  the  improve* 
ments  and  alterations,  which  were  obviously  desirable  to  him  only  in 
connection  with  his  occupation  of  the  house.  The  consideration  was 
entire,  for  the  letting  of  the  house  with  the  alterations.  Mechelen  v. 
Wallace  is  a  distinct  authority. 
The  rest  of  the  court  concurring— 

Rule  refused. 


END  OF  MICHAELMAS  TERM. 
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CASES 


ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

UfD 

UPON  WRITS  OP  ERROR  FROM  THAT  COURT 

TO  THS 

EXCHEQUER  CHAMBER, 

IN 

?i?tlars  erttf, 

IN  THE  TENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


The  judges  who  usually  sat  in  banco  in  this  term,  were 

Wilde,  C.  J.  Cresswell,  J. 

Maule,  J.  V.  Williams,  J. 


DOE  dem.  HOPE  and  Another  t>.  ROE.    Jan.  12. 

Service  of  a  declaration  and  notice  upon  the  tenant  by  showing  him  the  same,  off  the  pmuo. 
and  attempting  to  servo  him  with  a  copy,  and  to  explain  the  same  to  him,  und  subse- 
quently leaving  a  copy  with  a  (servant  of  the  tenant  on  the  premises,  and  explaining  it  to 
him : — ZfcW,  sufficient 

Channell,  Serjt.,  moved  for  judgment  against  the  casual  ejector,  upon 
an  affidavit  of  a  clerk  of  the  plaintiff's  attorney,  stating  that,  on  the  8th 
instant,  the  tenant  in  possession  called  at  the  office  of  the  attorneys,  when 
the  deponent  produced  a  copy  of  the  declaration,  and  explained  the  nature 
thereof  to  him,  and  was  proceeding  to  read  to  him  the  notice  at  the  foot 
thereof,  when  the  tenant  interrupted  him,  and  attempted  to  go  away, 
•771 1  telling  the  deponent  he  should  not  take  any  *paper  of  the  kind, 
but  would  see  one  of  the  firm  on  the  following  day ;  that  the  de- 
ponent thereupon  urged  the  tenant  to  stay  while  he  finished  reading  the 
notice,  and  offered  him  the  declaration,  but  he  refused  to  take  it,  and 
retired  hastily  from  the  office,  the  deponent  following  him  and  repeating 
his  offers  to  serve  him  with  the  declaration ;  and  that  the  deponent  on  the 
following  morning  attended  at  the  premises,  and  there  left  a  copy  of  the 
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declaration  and  notice  with  a  servant  of  the  tenant,  (the  tenant  being  ab- 
sent,) to  whom  he  read  over  the  notice  and  explained  the  intent  and 
meaning  of  the  said  declaration  and  notice,  and  such  service  thereof  on 
him  ;  and  that  the  servant  said  he  would  give  the  paper  to  his  master  im- 
mediately on  his  return  home.  The  learned  serjeant  referred  to  Doe  d. 
Roberts  v.  Roe,  6  Scott,  N.  R.  833,  where  service  of  a  declaration  and 
notice,  by  showing  them  to  the  tenant  on  the  premises,  and  reading  over 
and  explaining  their  nature  and  object  to  his  clerk  there,  the  tenant  going 
away,  and  refusing  to  listen, — was  held  good  service.  [Wilde,  C.  J. 
That  was  a  service  on  the  premises :  has  it  ever  been  held  that  a  transac- 
tion like  this,  off  the  premises,  is  equivalent  to  service  ?]  It  has  not.(a) 
It  is  submitted,  however,  that,  taking  the  whole  circumstances  together, 
there  has  been  a  perfect  service. 

Per  Curiam.  Under  the  circumstances  we  think  that  that  which  has 
been  done  is  tantamount  to  a  personal  service  upon  the  tenant  on  the  pre- 
mises. Rule  absolute. (6) 

(a)  In  the  principal  rase,  as  well  as  in  the  case  cited,  the  service,  as  far  as  it  was  allowed 
by  the  tenant  to  proceed,  and  as  far  as  it  was  available  for  any  purpose,  was  personal  ser- 
vice, which  may  be  effected  anywhere. 

(A)  In  Doe  d.  Shepherd  v.  Roe,  10  Law  J.,  Q.  B.  129,  service  on  a  servant  of  the  tenant  in 
possession,  upon  (he  premise*,  with  a  subsequent  conversation  between  the  attorney  of  the 
lessor  of  the  plaintiff  and  the  tenant,  not  upon  the  premises,  in  which  the  attorney  explained 
the  nature  of  the  declaration  and  of  the  service,  was  held  insufficient 


•NELSON  and  Another  v.  PATTRICK.   Jan.  12.  [»772 

A.  contracted  to  buy  of  B.  certain  cement,  in  casks  and  bnjzs,  at  a  given  price,  for  cash;  B. 
agreeing  to  allow  A.  3s.  6d  for  each  cask,  and  2s.  64  for  each  bag,  that  should  be  returned 

perfect 

In  an  action  by  A.  against  B.  for  not  accepting  and  paying  for  the  casks  and  bags,  the  de- 
claration averred  that  A.  duly  paid  B.  for  the  said  cement  and  for  the  casks  and  bags  ; 
and  that  although  A.  was  ready  and  willing,  and  tendered  and  offered,  to  return  the  casks 
and  bags,  B.  refused  to  accept  or  pay  for  them. 

R  pleaded  that  A.  did  not  doly  pay  B.  for  the  said  cement,  casks  and  bags;  and  that  A. 
was  not  ready  and  willing  to  return  the  casks  and  bags  to  B.  within  a  reasonable  time : — 

Held,  Uiat  a  payment  of  tuo  price  of  the  cement  by  A.  after  an  action  brought  against  him, 
was  a  payment  according  to  the  contract,  so  as  to  entitle  him  to  complain  of  a  breach 
of  the  contract  on  the  part  of  B. 

Held,  also,  that  A.  was  not  bound  to  prove  that  he  was  ready  to  return  all  the  casks  and 
bags—the  allegation  being  in  this  respect  divisible. 

Assumpsit,  on  a  special  agreement  for  the  purchase  of  cement,  partly 
in  casks,  and  partly  in  bags. 

The  declaration  stated,  that,  on  the  1st  of  February,  1846,  the  de- 
fendant sold  and  delivered  to  the  plaintifls,  and  the  plaintiffs  purchased 
and  received  of  and  from  the  defendant,  divers  quantities  of  cements, 
amounting  to  a  large  quantity,  to  wit,  5000  bushels,  upon  the  terms  and 
conditions  following,  that  is  to  say,  that  the  plaintiffs  should  pay  for  the 
same  at  and  after  the  rate  or  price  of  10rf.  per  bushel  for  so  much  of  the 
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said  cement  as  was  delivered  in  casks,  and  9\d.  per  bushel  for  so  much 
a*  was  delivered  in  sacks  or  bags  ;  4s.  6d.  to  be  paid  by  the  plaintiff  for 
each  cask,  and  3*.  2d.  for  each  sack  or  bag ;  and  that  the  defendant 
should  allow  to  the  plaintiffs  3s.  6d.  for  each  cask,  and  3s.  2d.  for  each 
bag,  which  should  be  returned,  if  perfect  casks,  with  top  and  bottom : 
terms ,  cash :  Averment,  that  a  large  quantity,  to  wit,  3000  bushels,  of  the 
said  cement  was  delivered  to  the  plaintiffs  in  divers,  to  wit,  620  casks, 
and  that  the  residue  of  the  said  cement  was  delivered  to  the  plaint i its  in 
•7701  divers,  to  wit,  620  bags;  that,  'afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  they,  the  plaintiffs,  duly  paid  the  defendant  for 
the  said  cement,  and  for  the  said  casks  and  bags,  after  the  rate  and  ac- 
cording to  the  terms  aforesaid,  and  without  making  any  deduction  or 
allowance  for  or  on  account  of  the  said  casks  and  bags  in  which  the  said 
cement  was  so  delivered  as  aforesaid ;  and  that,  although  the  plaintiffs, 
afterwards,  to  wit,  on  the  25th  of  April,  1846,  were  ready  and  willing, 
and  then  tendered  and  offered,  to  return  to  the  defendant  the  said  bags 
perfect,  and  the  said  casks  perfect,  with  tops  and  bottoms,  and  then  re- 
quested the  defendant  to  accept  the  same,  and  to  allow  and  pay  them  for 
the  same  as  aforesaid ;  yet  the  defendant  did  not  nor  would,  at  the  said  time 
when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  since, 
accept  the  said  casks  and  bags,  or  either  of  them,  or  any  part  thereof,  of 
or  from  the  plaintiffs,  or  pay  them  for  the  same  as  aforesaid,  but  then  wholly 
neglected  and  refused  so  to  do,  &c. 

The  defendant  pleaded — first,  that  the  defendant  did  not  sell  or  de- 
liver to  the  plaintiffs  the  said  cement,  upon  the  terms  and  conditions  in 
that  behalf  alleged — secondly,  that  the  plaintiffs  did  not  duly  pay  the  de- 
fendant for  the  said  cement,  casks,  and  bags,  after  the  rate  and  according 
to  the  terms  in  the  declaration  in  that  behalf  alleged — thirdly,  that  the 
plaintiffs  were  not  ready  and  willing  to  return  the  said  bags  and  casks, 
with  the  said  tops  and  bottoms,  to  the  defendant  within  a  reasonable  time 
of  the  delivery  to,  and  receipt  by,  the  said  plaintiffs,  of  the  said  cement, 
bags,  and  casks,  as  in  the  declaration  mentioned. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London  after 
last  Michaelmas  term.  The  contract,  as  alleged  in  the  declaration,  was 
proved.  It  appeared  that  two  parcels  of  cement  had  been  delivered  by  the 
defendant  to  the  plaintiffs ;  the  first,  upon  *the  23d  of  January,  1 846, 
which  was  paid  for  by  check  on  the  30th  ;  the  second,  on  the  1 1th 
of  February,  which,  in  consequence  of  a  dispute  as  to  the  quality  of  the 
article,  was  not  paid  for  until  the  17th  of  April,  an  action  having  in  the  mean 
time  been  brought  for  it.  On  the  18th,  the  plaintiffs  wrote  to  inform  the 
defendant  that  the  casks  and  bags  were  ready  to  be  returned  to  him ;  but 
the  latter  refused  to  accept  them.  It  was  proved  that  a  certain  number 
of  the  casks  (not  quite  the  whole)  were  piled  up  on  the  plaintiffs'  premises 
ready  for  delivery,  the  heads  being  inside. 

On  the  part  of  the  defendant,  it  was  insisted,  that,  by  the  terms  of  the 
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contract,  the  payment  for  the  goods  in  cash,  on  delivery,  was  a  condition 
precedent  to  the  plaintiffs'  right  to  complain  of  a  breach  of  the  contract  • 
on  the  defendant's  part ;  and  that  the  plaintiffs  were  bound  to  prove  that 
all  the  casks  and  bags  were  ready  for  delivery. 

His  lordship  was  of  opinion  that  the  words  « terms,  cash,"  in  the  con- 
tract, did  not  amount  to  a  condition  precedent,  but  merely  operated  as  an 
exclusion  of  credit ;  and  he  left  it  to  the  jury  to  say  whether  the  plain- 
tiffs had  offered  to  return  the  casks  and  bags  within  a  reasonable 
time. 

The  jury  found  a  verdict  for  the  plaintiffs,  damages  191/.;  and  leave 
was  reserved  to  the  defendant  to  move  to  enter  a  verdict  for  htm  on  the 
second  and  third  issues,  or  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  objections  taken  at  the  trial  were  well  founded. 

Bylesf  Serjt,  (with  whom  was  Warren,)  now  moved  accordingly.  The 
words  ((terms,  cash,"  in  this  contract  clearly  constitute  a  condition  pre- 
cedent to  the  obligation  of  the  defendant  to  be  satisfied  with  the  stipulated 
price.  Where  a  sale  is  made  for  cash,  and  the  purchaser  chooses  to  take 
a  long  credit,  he  surely  can  'have  no  right  to  insist  upon  paying  r*775 
cash  prices  :  the  vendor  is  entitled  to  a  credit  price.  [Maulc,  J. 
If  the  seller  parts  with  the  goods  without  receiving  ready  money,  all  he 
gets  in  exchange  is  an  immediate  right  of  action  for  the  breach  of  con- 
tract.]   lie  would  not  be  bound  to  sue  upon  the  special  contract. 

As  to  the  third  issue,  the  declaration  alleges  that  the  plaintiffs  were 
ready  and  willing,  and  tendered  and  offered  to  return  to  the  defendant 
«<  the  said  bags  perfect,  and  the  said  casks  perfect,  with  tops  and  bottoms." 
Upon  a  traverse  of  this  allegation,  the  plaintiffs  were  bound  to  prove  that  all 
the  bags  and  casks  were  ready  for  delivery.  [Maule,  J.  Is  not  the  alle- 
gation divisible  ?]  The  allegation  should  have  been  that  the  plaintiffs 
were  ready  and  willing  to  return  divers,  to  wit,  so  many  of  the  said  casks 
and  bags. 

Wilde,  C.  J.  There  is  no  dispute  about  the  facts,  and  no  difficulty  as 
to  the  law  of  this  case.  The  action  arises  out  of  a  contract  for  the  sale, 
by  the  defendant  to  the  plaintiffs,  of  certain  bags  and  casks  of  cement. 
The  sale  was  for  cash.  The  meaning  of  that  is,  that  the  seller  shall  have 
a  present  right  to  the  money,  or  to  an  action  against  the  purchaser  if  the 
money  be  not  presently  paid.  Here  the  payment  was  clearly  a  payment 
according  to  the  contract.  The  second  issue,  therefore,  was  properly 
found  for  the  plaintiffs.  As  to  the  return  of  the  casks  and  bags,  the  de- 
fendant had  notice  that  they  were  ready ;  and  there  was  substantially  evi- 
dence that  they  were  so— a  certain  number  of  the  casks  being  piled  op 
on  the  plaintiffs'  premises.  And  there  was  no  evidence  on  the  other  side 
to  countervail  that.  But,  suppose  the  plaintiffs  were  not  ready  to  return 
the  whole,  under  this  allegation  it  was  perfectly  competent  to  them  to  prove 
that  they  were  ready  to  return  a  portion  of  them  :  and  this  would  be  no 
variance. 
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TlQi  *Maule,  J.  The  allegation  that  the  plaintiffs  were  ready  and 
J  willing,  and  tendered  and  offered,  to  return  the  casks  and  bags, 
needed  not  to  be  proved  in  its  entirety,  not  being  of  a  class  in  which  num- 
ber is  material.  The  plaintiffs  clearly  sustained  the  issue  by  proving  their 
readiness  to  return  any  portion  of  them. 
Cbesswell,  J.,  and  V.  Williams,  J.,  concurred. 

Rule  refused. 


LANE  v.  DIXON.   Jan.  13. 

A.  hired  of  R  certain  rooms  in  the  house  of  R,  at  a  yearly  rent,  with  the  privilege  of  putting 
a  brass  plate,  with  A.'*  name  engraved  thereon,  upon  the  front-door,  there  to  remain  so 
long  as  A.  should  continue  to  occupy  the  apartments.  The  rent  being  in  arrear,  R  re- 
moved the  bra* s  plate  from  the  door,  and  refused  to  allow  the  plaintiff  to  have  access 
to  the  apartments. 

In  trespass,  charging  that  B.  broke  and  enterod  the  apartments  of  A.,  and  expelled  him 
therefrom,  and  removed  the  plate,  and  seized  and  converted  his  goods  :  Bn  amongst  other 
plea*,  pleaded  that  A.  was  not  possessed  of  the  brass  plato : — 

HeU,  that  the  facts  warranted  the  jury  in  finding  that  B.  was  guilty  of  brtaJdng  and  entering 
the  apartments;  tliat  the  removal  or  the  plate  wh.h  properly  treated  as  a  substantive  tres- 
pass, having  been  pleaded  to  as  such;  and  that,  in  the  absence  of  evidence  to  show  that 
it  was  affixed  to  the  freehold,  it  must  be  assumed  to  be  a  chattel  only. 

Trespass.  The  declaration  stated  that  the  defendant,  on  the  14th  of 
June,  1846,  and  on  divers  other  days  and  times  between  that  day  and  the 
commencement  of  this  suit,  with  force  and  arms,  broke  and  entered  certain 
rooms  and  apartments  of  the  plaintiff,  in  and  parcel  of  a  certain  dwelling- 
house,  situate,  &c,  and  then  ejected,  expelled,  put  out,  and  amoved  the 
plaintitr  and  his  family  and  servants  from  the  possession,  use,  occupation, 
and  enjoyment  of  the  said  rooms  and  apartments,  and  kept  and  continued 
them  so  ejected,  expelled,  put  out,  and  amoved,  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto;  and  also,  during  the  time  'aforesaid, 
to  wit,  on  the  day  and  year  first  aforesaid,  removed  and  took  a 
certain  brass  plate  of  the  plaintiff,  containing  engraved  thereon  the  name 
of  the  plaintiff,  off  and  from  the  outer  door  of  the  said  dwelling-house,  and 
kept  and  continued  the  said  brass  plate  so  removed  and  taken  as  afore- 
said, for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  and  also, 
during  the  time  aforesaid,  to  wit,  during  the  time  first  aforesaid,  seised,  and 
took  certain  furniture,  papers,  goods  and  chattels,  to  wit,  &c.  &c,  of  great 
value,  to  wit,  of  the  value  of  1000/.,  and  kept  and  detained  the  same  from 
the  plaintiff  for  a  long  space  of  time,  to  wit,  to  the  commencement  of  the 
action,  and  converted  and  disposed  thereof  to  his  own  use :  By  means  of 
which  several  premises,  not  only  the  plaintiff,  for  and  during  all  that  time, 
lost  and  was  deprived  of  the  use  and  benefit  of  his  said  rooms  and  apart- 
ments, but  also  he  the  plaintiff  was,  during  all  that  time,  hindered  and 
prevented  from  carrying  on  and  transacting  therein  his  lawful  aud  neces- 
sary affairs  and  business,  and  had  been  forced  and  obliged  to  lay  out  and 
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expend,  and  had  laid  out  and  expended,  a  large  sum  of  money,  to  wit, 
the  sum  of  50/.,  in  and  about  the  procuring  and  providing  himself  with 
other  rooms  and  apartments,  and  other  furniture,  papers,  goods,  and  chat- 
tels, in  the  room  and  place  of  the  same  so  taken,  detained,  and  converted 
as  aforesaid  ;  and  also  he  the  plaintiff  was  thereby  greatly  exposed  and 
injured  in  his  credit  and  circumstances ;  and  other  wrongs,  &c. 
The  defendant  pleaded — first,  not  guilty. 

Secondly,  as  to  the  breaking  and  entering  the  said  rooms  and  apart- 
ments in  the  declaration  mentioned,  that  the  said  rooms  and  apartments 
were  not,  nor  were  nor  was  any  or  either  of  them,  at  the  said  times  when, 
&c.,  or  at  any  or  either  of  them,  the  rooms  or  apartments,  or  room  or 
apartment  of  the  plaintiff,  modo  et  formd — concluding  to  the  country. 

•Thirdly — as  to  the  same  trespass — that  one  John  Johnson,  (#773 
before  any  of  the  said  times  when,  &c,  to  wit,  on  the  26th  of 
September,  1845,  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  said 
rooms  and  apartments  in  which,  &c.,  and  of  and  in  the  remainder  of  the 
said  house  in  the  declaration  mentioned,  with  the  appurtenances,  and, 
being  so  thereof  seised,  afterwards,  and  before  any  of  the  said  times  when, 
&c.,  in  the  declaration  mentioned,  to  wit,  on  the  day  and  year  last  afore- 
said, by  a  certain  indenture  then  made  between  Johnson  of  the  one  part, 
and  the  defendant  of  the  other  part — profert — Johnson  demised  the  said 
rooms  and  apartments  in  which,  &c.,  together  with  the  remainder  of  the 
said  house,  to  the  defendant,  to  have  and  to  hold  the  same  to  the  defend- 
ant from  the  29th  of  September,  1845,  for  and  during  and  unto  the  full 
end  and  term  of  twenty-one  years  from  thence  next  ensuing,  determinable, 
nevertheless,  as  in  the  indenture  mentioned — prout  patet,  &c. ;  that  by 
virtue  of  that  demise,  the  defendant  afterwards  and  before  any  of  the  said 
times,  when,  &c,  and  after  the  said  29th  of  September,  1845,  to  wit,  on 
the  30th  of  September,  1845,  entered  into  and  upon  the  said  rooms  and 
apartments  in  which,  &c,  and  the  remainder  of  the  said  house,  and  be- 
came and  was  possessed  thereof  for  the  said  term  so  to  him  thereof  granted 
as  aforesaid  ;*  that,  the  defendant  being  so  possessed,  the  plaintiff,  claim- 
ing title  to  the  said  rooms  and  apartments  in  which,  &c.,  with  the  appur- 
tenances, under  colour  of  a  certain  charter  of  demise  pretended  (a)  to  be 
thereof  made  to  him  by  Johnson,  for  the  term  of  his  natural  life,  before 
the  making  of  the  said  demise  by  Johnson  to  the  defendant  as  aforesaid, 
whereas  nothing  of  or  in  the  said  rooms  and  apartments  in  which,  &c., 
or  any  part  thereof,  ever  passed  by  virtue  of  that  charter,  afterwards,  and 
before  each  of  *the  said  times  when,  &c.,  and  during  the  conti-  1^779 
nuance  of  the  said  term  so  demised  to  the  defendant  as  aforesaid, 
to  wit,  on  the  several  days  in  the  declaration  mentioned,  entered  into  and 
upon  the  said  rooms  and  apartments  in  which,  &c.,  with  the  appurte- 
nances, and  was  thereof  possessed  at  each  of  the  said  times  when,  &c. ;  that 
thereupon,  the  defendant,  at  each  of  the  said  several  times  when,  &c, 

(c)  Vide  ante. 
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entered  into  and  upon  the  said  rooms  and  apartments  in  the  declaration 
mentioned,  and  in  which,  &c,  in  and  upon  the  plaintiff's  possession 
thereof,  as  being  the  rooms  and  apartments  of  the  defendant,  doing  no 
unnecessary  damage  to  the  plaintiff  on  the  occasion  aforesaid ;  which 
were  the  same  alleged  trespasses  in  the  introductory  part  of  the  plea  men- 
tioned, and  whereof  the  plaintiff  had  above  thereof  complained  against 
him — verification. 

Fourthly — as  to  the  removing  and  taking  the  said  brass-plate  off  and 
from  the  outer  door — that  the  plaintiff  was  not  possessed  of  the  said  brass- 
plate,  modo  tt  formd— concluding  to  the  country. 

Fifthly — as  to  the  same  trespass— that  the  defendant,  at  the  time  of  the 
affixing  of  the  said  brass-plate  to  the  said  outer  door,  as  thereinafter  men- 
tioned, and  from  thence  until  and  at  the  time  when  the  same  was  so  re- 
moved and  taken  off  and  from  the  said  outer  door,  was  possessed  of  the 
said  outer  door ;  that,  before  the  same  was  so  removed  and  taken,  as  in 
the  declaration  mentioned,  to  wit,  on  the  1st  of  January,  1846,  he,  the 
plaintiff,  by  the  permission  of  the  defendant,  affixed  the  said  brass-plate 
to  the  said  outer  door,  upon  certain  terms  just  before  the  time  of  the  so 
affixing  the  same,  to  wit,  on,  &c.,  last  aforesaid,  agreed  to  by  the  plaintiff 
.  and  defendant,  that  is  to  say,  on  the  terms  that  the  defendant  might  re- 
move and  take  the  said  brass-plate  off  and  from  the  said  outer  door  when- 
ever he  the  defendant  should  so  please ;  that  the  said  brass-plate  continued 
*7801  80  aft*xed  to  the  said  outer  door,  upon  the  terms  aforesaid,  *until 
and  at  the  said  time  when,  &c.,  as  in  the  declaration  mentioned, 
the  defendant  removed  and  took  the  same  off  and  from  the  said  outer  door; 
that,  at  the  said  time  when,  &c.,  as  in  the  declaration  mentioned,  the  said 
terms  then  still  remaining  in  full  force,  he  the  defendant  removed  and  took 
the  said  brass-plate  off  and  from  the  said  outer  door,  because  he  the  de- 
fendant then,  at  the  said  time,  pleased  so  to  remove  the  same  off  and  from 
the  said  outer  door,  as  he  lawfully  might  for  the  cause  aforesaid,  doing 
no  unnecessary  damage  to  the  plaintiff  on  the  occasion  aforesaid ;  which 
was  the  same  trespass,  &c. — verification. 

The  sixth  plea — as  to  the  breaking  and  entering  the  said  rooms  and 
apartments  at  the  first  of  the  said  times  when,  &c,  in  the  declaration 
mentioned,  and  as  to  the  seizing  and  taking  the  said  furniture,  papers, 
goods,  and  chattels  in  the  declaration  mentioned — after  stating  the  demise 
by  Johnson  to  the  defendant,  and  the  entry  of  the  latter  thereunder,  as  in 
the  third  plea,  down  to  the  asterisk — proceeded  to  aver,  that,  being  so 
possessed,  the  defendant,  at  the  commencement  of  the  said  term  so  to  him 
therein  granted  as  in  that  plea  mentioned,  and  before  the  first  of  the  said 
times  when,  &c,  to  wit,  on  the  30th  September,  1845,  demised  to  the 
plaintiff  the  said  rooms  and  apartments  in  which,  &c,  to  have  and  to  hold 
the  same  thenceforth  to  the  plaintiff  at  the  will  of  the  defendant,  at  and 
under  the  weekly  rent  of  19s.  '3d.,  payable  weekly,  that  is  to  say,  on  every 
Monday  in  every  week  while  the  said  tenancy  should  so  continue ;  that, 
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by  virtue  of  the  last-mentioned  demise,  the  plaintiff,  at  the  time  of  the 
making  thereof,  and  before  the  first  of  the  said  times  when,  &c,  to  wit, 
on,  &c.,  last  aforesaid,  entered  into  an  I  upon  the  said  rooms  and  apart- 
ments in  which,  &c,  and  became  and  was  possessed  thereof  for  the  said 
estate  to  him  thereof  granted  as  aforesaid,  the  reversion  thereof  belonging 
to  the  defendant  for  all  the  residue  of  the  term  so  to  him  granted  r*7gj 
*by  Johnson  ;  that  the  plaintiff  so  then  continued  to  be  such  tenant 
to  the  defendant  as  last  aforesaid,  for  a  long  time,  to  wit,  from  the  making 
of  the  said  demise  to  the  plaintiff  until  and  at  the  first  of  the  said  times 
when,  &c.,  in  the  declaration  mentioned  ;  that  afterwards,  during  the  said 
tenancy  of  the  plaintiff,  and  while  .the  reversion  belonged  to  the  defend- 
ant as  aforesaid,  to  wit,  on  the  12th  of  January,  1846,  and  before  the  first 
of  the  said  times  when,  &c,  a  large  sum  of  money,  to  wit,  14/.  18*.  9c/., 
of  the  rent  aforesaid,  for  fifteen  weeks  of  the  said  tenancy  of  the  plaintiff, 
ending  on  the  day  and  year  last  aforesaid,  and  then  last  elapsed,  became 
and  was  due  and  payable  to  the  defendant,  and  at  the  said  first  of  the  said 
times  when,  &c.,  was  in  arrear  and  unpaid ;  wherefore  the  defendant, 
during  the  continuance  of  the  said  term  so  to  him  granted  as  aforesaid, 
and  of  the  said  estate  of  the  plaintiff,  and  while  the  reversion  so  belonged 
to  the  defendant,  at  the  first  of  the  said  times  when,  &c,  the  outer  door 
of  the  said  rooms  and  apartments  then  being  open,  did,  in  the  daytime, 
enter  into  and  upon  the  said  rooms  and  apartments  in  which,  &c,  for  the 
purpose  and  in  order  to  seize,  and  did  then  seize,  take,  and  distrain  the 
said  furniture,  papers,  goods,  and  chattels  in  the  declaration  mentioned, 
as  and  for  a  distress  for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and 
which  were  then  liable  to  be  distrained  as  and  for  such  distress,  and  which 
at  the  time  of  the  said  distress  were  in  and  upon  the  said  rooms  and  apart- 
ments, and  carried  away  and  impounded  the  same  as  such  distress  as 
aforesaid,  as  he  the  defendant  lawfully  might  for  the  cause  aforesaid,  doing 
no  unnecessary  damage  to  the  plaintiff  on  the  occasion  aforesaid  ;  which 
were  the  same  alleged  trespasses  in  the  introductory  part  of  the  plea,  &c. 
— verification. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth,  and  fifth  pleas. 
To  the  third  plea  he  replied  that  Johnson,  before  any  of  the  said  times 
when,  &c,  in  the  'declaration  mentioned,  and  before  the  inden-  r«7go 
ture  in  the  third  plea  mentioned,  to  wit,  on  the  30th  of  August, 
1845,  demised  the  said  rooms  and  apartments  to  the  plaintiff,  to  have  and 
to  hold  the  same  to  the  plaintiff,  &c.,  from  thence  unto  and  until  the  29th 
of  September,  1845,  aforesaid,  and  thence  from  year  to  year ;  that,  by 
virtue  of  that  demise,  the  plaiutiff  entered  and  continued  possessed  of 
the  said  rooms  and  apartments,  until  the  defendant,  at  the  said  times 
when,  &c.,  of  his  own  wrong,  broke  and  entered  the  said  rooms  and  apart- 
ments in  which,  &c,  in  the  said  third  plea  and  in  the  declaration  men- 
tioned ;  and  that  the  defendant  unlawfully  became  possessed  thereof,  and 
unlawfully  committed  the  trespasses  in  the  introductory  part  of  the  said 
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third  plea  mentioned,  in  manner  and  form  as  the  plaintiff  had  above  there- 
of complained  against  him— verification.  And  he  traversed  the  demise 
alleged  in  the  sixth  plea. 

The  cause  was  tried  before  Erle,  J.,  at  the  last  sitting  at  Westmin- 
ster, in  Trinity  term  last.  The  facts  were  as  follow:— In  August,  1845, 
the  plaintiff,  a  medical  practitioner,  hired  from  one  Johnson  certain  rooms 
in  Bury  street,  St.  James's,  at  a  rent  of  50/.  a  year,  with  the  privilege  of 
putting  a  brass-plate  with  his  name  engraved  thereon,  upon  the  front  door, 
there  to  remain  so  long  as  he  should  continue  to  occupy  the  apartments. 
In  September,  Johnson  demised  the  whole  house  to  the  defendant,  for 
twenty-one  years.  On  the  15th  of  January,  1846,  the  rent  being  unpaid, 
the  defendant  removed  the  plaintiff's  brass-plate  from  the  door,  and 
refused  to  allow  the  plaintiff  to  have  access  to  his  apartments.  It  appeared 
that  the  defendant  let  the  whole  of  the  house  in  separate  apartments :  but 
there  was  no  direct  evidence  that  the  defendant  had  actually  entered  the 
plaintiff's  rooms.    This  action  was  commenced  early  in  February,  1846. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  charge  of  break- 
•7831  ln%  anf*  ente"n£  ^e  plaintiff's  rooms  #was  not  proved,  and  that 
J    the  removal  of  the  brass-plate  was  mere  aggravation. 

The  jury  returned  a  verdict  for  the  plaintiff,  by  the  direction  of  the 
judge  severing  the  damages— 10/.  for  the  breaking  and  entering,  and  20/. 
for  the  removal  of  the  brass-plate  ;  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  or  a  nonsuit,  if  the  court  should  be 
of  opinion  that  there  was  no  evidence  of  a  breaking  and  entering,  and 
that  the  removal  of  the  brass-plate  was  not  a  substantive  trespass. 

Byles,  Serjt.,  in  Trinity  term,  obtained  a  rule  nisi  accordingly,  and 
also  for  a  new  trial,  on  the  ground  that  there  was  no  evidence  to  justify 
the  verdict. 

WilkmSf  Serjt.,  and  G.  T.  White,  now  showed  cause.  There  clearly 
was  evidence  to  go  to  the  jury  of  a  breaking  and  entering  the  rooms ; 
for  it  is  not  to  be  supposed  that  the  defendant  refused  the  plaintiff  access 
to  them  for  the  mere  purpose  of  keeping  them  empty.  As  to  the  plate, 
the  plaintiff  did  not  part  with  the  possession  of  it,  by  placing  it,  with  the 
landlord's  assent,  on  the  outer  door.  Its  removal  was  as  much  a  substan- 
tive act  of  trespass  as  the  removal  of  a  pier-glass  from  the  walls  of  the 
apartments.  [Maule,  J.  The  wall  would  be  demised  to  the  tenant  for 
all  the  purposes  for  which  he  might  legitimately  use  it.  Here,  there  is 
nothing  more  than  a  license  to  affix  the  plate  to  the  door.  The  difficulty, 
however,  is,  that  there  is  a  distinct  issue  joined  on  the  possession  of  the 
plate.]  It  may  be  that  the  transaction  amounts  to  a  demise  of  so  much 
of  the  door  as  was  necessary  to  fix  the  plate  on.  In  Welch  v.  Nash, 
8  East,  394,  in  trespass  for  breaking  and  entering  a  close,  and  cutting, 
•7841  ^Lc*'  ™k  of  the  plaintiff,  it  *was  held  that  the  defendant  could 
not  justify,  under  the  general  issue,  the  cutting  the  posts  and  rails, 
though  erected  on  the  defendant's  own  land ;  there  being  no  question 
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raised  as  to  the  property  remaining  in  the  plaintiff.  The  present  case  is 
altogether  different  from  Taylor  v.  Cole,  3  T.  R.  294,  as  explained  in 
Bush  v.  Parker,  1  N.  C.  72,  4  M.  &  Scott,  588. 

Byles,  Serjt.,  and  Pashley,  in  support  of  the  rule.  The  charge  of  breaking 
and  entering  the  plaintiff's  rooms  was  not  sustained  by  the  mere  proof 
of  the  plaintiff*  being  obstructed  and  refused  access  to  them.  The  case 
is  very  like  that  of  Hartley  v.  Bloxham,  3  Q.  B.  701.  There,  the  defend- 
ant claiming  a  sum  of  money  as  due  to  him  from  the  plaintiff,  his  lodger, 
locked  up  the  plaintiff's  goods  in  a  room  which  he  held  of  the  defendant, 
and  in  which  the  plaintiff  had  put  them,  kept  the  key,  and  refused  the 
plaintiff  access  to  them,  saying  that  nothing  should  be  removed  till  the 
defendant's  bill  was  paid :  and  it  was  held  that  this  was  not  such  a  tak- 
ing of  the  goods  as  would  sustain  an  action  of  trespass.  Lord  Denman 
there  says :  "  Cases  like  the  present  must  often  have  occurred  ;  yet  there 
is  no  authority  for  an  action  of  trespass  under  the  circumstances.  The 
case  differs  from  that  of  a  distress,  where  the  landlord  asserts  that  he  takes 
the  goods,  and  thereby  acquires  an  authority  and  power  of  control  over 
them.  And,  even  in  such  a  case  of  taking,  it  has  never  been  held  that 
trespass  would  lie  if  the  act  was  wrongful. "  [Maule,  J.  Probably  there 
was  no  exclusive  possession  in  that  case :  the  position  of  the  plaintiff 
might  have  been  like  that  of  a  lodger  at  an  inn  ;  having  a  mere  easement 
of  sleeping  in  one  room,  and  eating  and  drinking  in  another;  in 
*  which  case,  the  refusing  him  access  to  the  goods,  would  not  be  r*785 
a  trespass.]  That  which  is  complained  of  here  is  a  mere  obstruc-  L 
tion  or  exclusion  of  the  plaintiff  from  the  exercise  of  a  right  of  way.  In 
Wells  v.  Ody,  Maule,  B.,  suggested  that  both  case  and  trespass  might 
be  maintained.  In  Raine  v.  Jllderson,  4  N.  C.  702,  6  Scott,  691,  there 
were  two  actions ;  and  both  verdicts  were  sustained.  [Maule,  J.  No 
doubt,  if  the  plaintiff  has  sustained  two  actionable  injuries,  he  may  have 
two  distinct  remedies.] 

As  to  the  brass-plate,  it  must  be  assumed,  on  the  evidence,  that  it  was 
attached  to  the  door  in  the  usual  way,  and  thereby  affixed  to  the  freehold ; 
and,  if  so,  its  removal  by  the  defendant  could  not  be  a  trespass.  In  Stocks 
v.  Booth,  1  T.  R.  666,  it  was  said  by  Buller,  J.,  that  trespass  would  not 
lie  for  disturbing  the  plaintiff  in  his  possession  of  a  pew  in  a  church ; 
because,  as  was  said  by  Dallas,  C.  J.,  in  The  Duke  of  Newcastle  v.  Clark, 
2  J.  B.  Moore,  288,  the  plaintiff"  had  not  the  exclusive  possession,  the  pos- 
session of  the  church  being  in  the  parson.  [Maule,  J.  I  suppose  that 
means  that  the  plaintiff  had  not  any  possession.]  The  case  might  have 
been  different,  if  trover  had  been  brought ;  for,  one  may  qualify,  though 
not  increase  a  tort :  2  Wms.  Saund.  47  bb,  and  the  cases  there  cited. 
Assuming  that  the  plate  was  not  permanently  fixed  to  the  freehold,  it 
would  be  a  mere  chattel ;  and  trespass  will  not  lie  for  the  simple  receiving 
of  a  chattel.    In  Bro.  Abr.  Trespass,  pi.  216, (a)  it  is  said:  «Nota,  par 

(a)  Citing  M.  21  H.  7,  fix  39,  pL  48,  which  is  transcribed  verbatim  Fit*.  Abr.  Trap.  pL  245. 

vol.  iii.  61  2  S 
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Fineux  et  Tremayle,  Js.,  si  jeo  baile  biens  a  un  home,  que  les  done  oa 
vend  a  un  estrange,  lestrange  cux  prist  sans  livery,  jaurai  trespass ;  car 
par  le  done  (a)  ou  vende(i)  le  property  nest  change,  mes  par  le  prisel  ; 
ines  si  le  bailee  eux  liver  al  estrange,  jeo  naurai  trespas.    Et  si  enfant 

•7861  t*one  *ou  venc'e  ses  ^iens  et  eux  uver»  tr^spas  ne  gist ;  contra  si 
lauter  eux  prist  per  le  done  ou  vende  sans  livery.  Redk,  coutra 
del  case  del  bailee ;  taraen  Fineux  et  Tremayle  estoyent  ut  supra."  In 
Comyns's  Digest,  tit.  Trespass,  (B.  5,)  it  is  said,  that  "  trespass  lies  by  the 
party  to  whom  the  wrong  is  done,  though  damage  to  him  be  only  by  con- 
sequence :  as,  it  lies  by  an  husband  alone  for  the  battery  or  threatening 
of  his  wife,  per  quod  consortium  amisit,  or  negotia  infecta  remanserunt, 
&c.  So,  it  lies  for  the  battery  of  a  servant,  per  quod  servitium  amisit. 
So,  it  lies  for  a  master  for  the  battery  of  his  servant,  per  quod,  &c,  ailer 
the  death  of  the  servant."  In  Bennett  v.  Mcott,  2  T.  R.  166,  it  was  held 
that  a  father  may  maintain  trespass  for  breaking,  &c.,  his  house,  and  de- 
bauching his  daughter,  per  quod  servitium  amisit,  though  the  daughter  be 
above  twenty-one  years  of  age,  where  acts  of  service  are  proved,  though 
there  be  no  contract  for  service :  but  that,  license  to  enter  the  plaintiff's 
house,  if  pleaded,  was  a  bar  to  the  action,  but  could  not  be  given  in  evi- 
dence under  the  general  issue.  [Maule,  J.  There,  the  whole  was  laid 
as  one  act.]  In  Kavanagh  v.  Gudge,  7M.&G.  316, 7  Scott,  N.  R.  1025, 
A.  let  premises  to  B.  by  an  agreement  which  contained  the  usual  clauses 
for  payment  of  rent  and  for  repairing  the  premises,  and  also  a  clause,  that, 
in  case  of  non-payment  of  the  rent,  or  non-performance  of  the  conditions, 
it  should  be  lawful  for  A.,  without  any  demand,  to  enter  upon  and  take 
possession  of  the  premises,  and  expel  B.  therefrom,  without  any  legal 
process ;  and  that,  in  case  of  such  entry,  and  of  any  action  being  brought 
for  the  same,  the  defendant  might  plead  leave  and  license  of  B.  to  A.  for 
the  entry  or  trespasses  complained  of.  In  an  action  of  trespass  by  B. 
against  C.  for  breaking  and  entering,  &c.,  and  assaulting  the  plaintiff,  C. 
pleaded  leave  and  license.  It  appeared,  that,  rent  being  in  arrear  from 
•■70-7-1  B.  to  A.,  C,  under  a  written  order  from  A.,  had  'entered,  and 
forcibly  expelled  B.  The  foregoing  agreement  was  given  in  evi- 
dence: and  it  was  held,  that  the  plea  was  sustained  by  the  evidence ;  and 
that,  as  the  plaintiff  had  not  new-assigned  any  excess,  the  assault  was 
merely  an  aggravation  of  the  principal  trespass,  and  was  covered  by  the 
plea.  [Wilde,  C.  J.  Woodward  v.  Wat  ton,  2  N.  R.  476,  seems  to  show 
that  trespass  is  maintainable  for  the  seduction  of  a  daughter,  (c)]  In  the 
recent  case  of  Grinnell  v.  mils,  7M.&G.  1033,  8  Scott,  N.  R.  741,  an 
action  upon  the  case  was  held  to  be  the  proper  remedy  for  an  injury  of 
that  sort.  Here,  the  declaration  merely  charges  the  removal  of  the  plate 
as  an  aggravation  of  the  principal  trespass :  and  the  plate  was  not  so  in 
the  plaintiff's  possession  as  to  entitle  him  to  maintain  such  an  action. 


(6)  Vide  5  M.&  R.  658,  n. 
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Wilde,  C.  J.  One  ground  upon  which  this  rule  was  moved,  is,  that 
there  was  no  evidence  to  go  to  the  jury,  in  support  of  so  much  of  the 
declaration  as  alleges  a  trespass  to  the  plaintiff's  rooms,  and  ejecting  him 
therefrom,  and  seizing  his  goods.  The  evidence  offered,  was,  that  the 
plaintiff  had  taken  apartments  in  the  house  in  question,  for  a  certain  term  ; 
and  that,  before  that  term  had  expired,  the  defendant  refused  to  permit 
the  plaintiff  to  have  access  to  them.  It  appears  to  me  that  that  was  com- 
petent evidence  to  submit  to  the  jury,  and  that  it  afforded  a  reasonable 
foundation  for  a  verdict  for  the  plaintiff.  The  period  of  time  during  which 
the  plaintiff  was  excluded,  the  nature  of  the  property,  and  the  other  sur- 
rounding circumstances,  were  all  proper  to  be  taken  into  the  account  in 
determining  whether  or  not  it  was  to  be  presumed  that  the  defendant  broke 
and  entered  the  rooms.  It  appeared  that  the  apartments  in  question  were 
open,  and  that  the  defendant  took  advantage  of  the  temporary  absence 
of  the  plaintiff,  to  fasten  the  outer  'door,  and  so  exclude  the  plain-  r*7gg 
tiff  from  his  lodgings.  Considering  that  the  whole  house  was  let  L 
out  in  separate  suites  of  apartments,  and  that  the  defendant  refused  to 
permit  the  plaintiff  to  return  to  the  rooms,  what  is  the  reasonable  intend- 
ment of  the  use  to  which  the  defendant  would  put  them  ?  Out  of  court, 
no  one  would  for  a  moment  doubt  that  he  would  at  once  enter  them  for 
his  own  occupation  or  for  the  purpose  of  letting.  All  the  circumstances 
were  proper  to  be  submitted  to  the  jury,  and  could  not  properly  be  with- 
held from  them:  and  I  see  no  ground  for  saying  that  the  inference  they 
have  drawn  was  incorrect.    The  first  ground  of  the  motion,  therefore,  fails. 

The  second  ground  of  complaint  is  as  to  the  removal  of  the  brass-plate 
from  the  outer  door.  It  is  quite  clear  that  this  brass-plate  was  a  chattel ; 
and  therefore  the  possession  followed  the  right  of  property,  unless  there 
were  circumstances  to  alter  or  control  it.  It  seems  to  have  been  a  part 
of  the  contract  of  hiring,  that  the  plaintiff  was  to  be  at  liberty  to  put  his 
name  on  the  door,  and  to  continue  it  there  so  long  as  he  should  occupy 
the  apartments.  If,  then,  the  plate  was  the  property  of  the  plaintiff,  and 
was  placed  upon  the  outer  door  under  such  a  contract,  what  is  there  in  the 
evidence  to  affect  his  right  of  action  ?  Did  it  appear  that  the  plate  had 
ever  been  delivered  to  the  defendant,  or  that  there  was  any  bailment  ? 
Not  at  all.  All  that  appeared,  was,  that  the  plate  was  rightfully  on  tjie 
door,  and  that  the  defendant  wrongfully  removed  it.  The  removal  might 
amount  to  a  distinct  and  substantive  trespass,  or  to  mere  aggravation, 
according  to  circumstances.  In  the  declaration  it  is  complained  of  as  a 
substantive  trespass.  How  does  the  defendant  treat  that?  If  the  re- 
moval of  the  plate  was  aggravation  only,  he  was  not  bound  to  plead  to  it. 
He,  however,  takes  a  distinct  issue  on  the  possession  of  the  plate.  The 
parties,  therefore,  go  down  to  trial,  treating  this  as  a  substantive  act  of 
trespass  to  a  chattel  in  *the  possession  of  the  plaintiff.  If  the  de-  r^gg 
feodant  had  meant  to  contend  that  the  plate  was  so  fixed  to  the 
freehold  as  to  have  ceased  to  be  a  chattel,  he  should  have  shown  how  it 
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was  in  fact  fastened.  The  course  of  pleading  necessarily  threw  the  plain- 
tiff off  his  guard.  Both  parties  having,  fsora  the  beginning  to  the  end, 
treated  the  brass-plate  as  a  distinct  chattel,  I  am  clearly  of  opinion  that  it 
was  not  competent  to  the  defendant  to  change  his  ground.  Welsh  v.  Nash 
is  a  very  analogous  case.  It  was  an  action  for  breaking  and  entering 
certain  closes,  and  breaking  down  and  destroying  gates,  posts,  rails,  &c., 
of  the  plaintiff.  The  main  question  was,  whether  the  justices  had  power, 
under  the  general  highway  act,  13  G.  3,  c.  78,  to  stop  up  an  old  way  be- 
fore a  new  one  had  been  set  out.  The  defendant  contended,  under  the 
general  issue,  that  the  posts,  being  fixed  on  the  defendant's  land,  became 
his  property.  But  the  court  said  that  the  defendant  made  it  part  of  his 
complaint  that  the  plaintiff  had  put  his  posts  and  rails  on  the  defendant's 
land  across  the  highway ;  and  the  case  reserved  showed  that  the  posts  and 
rails  were  meant  to  be  stated  as  the  property  of  the  plaintiff:  and  there- 
fore that  the  cutting  them  could  not  be  justified  under  the  general  issue. 
The  brass-plate  in  this  case  having  been  treated  as  a  distinct  and  inde- 
pendent chattel,  and  being  capable  of  being  so  fastened  to  the  door  as  to 
retain  that  character,  I  am  of  opinion  that  the  jury  were  justified  in  so 
dealing  with  it,  and  that  their  verdict  was  right. 

On  both  grounds,  therefore,  I  think  the  rule  should  be  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  As  to  the  first  point,  the  evidence 
is  to  be  looked  at  with  reference  to  the  subject-matter  in  respect  of  which 
the  trespass  complained  of  was  committed.  The  plaintiff  complains  that 
*7901  ^e  defendant  broke  and  entered  his  rooms,  *and  ejected  and  ex- 
pelled him  therefrom.  The  evidence  was,  that  the  plaintiff  being 
tenant  of  certain  rooms  in  the  defendant's  house,  and  seeking  to  be  let 
in,  the  defendant  unlawfully  kept  him  out.  That  clearly  was  evidence 
whence  a  jury  might  reasonably  and  properly  infer  that  the  defendant 
did,  in  fact,  enter  and  take  possession  of  the  plaintiff's  rooms.  It  cannot 
be  assumed  that  the  defendant  never  went  into  the  rooms  himself. 

As  to  the  brass-plate,  it  was  throughout  treated  as  a  chattel :  and  no 
doubt  it  was  so  fixed  as  to  be  capable  of  being  removed  without  injury  to 
the  door.  The  property,  therefore,  not  being  divested  out  of  the  plaintiff, 
the  verdict  was  founded  upon  evidence  that  might  fairly  lead  the  jury  to 
such  a  conclusion.  As  to  the  conversion  of  the  plate  being  aggravation 
only,  that  argument  is  not  now  open  to  the  defendant ;  it  having  been 
treated  in  the  pleadings,  as  well  as  at  the  trial,  as  a  substantive  tres- 
pass. 

Cresswell,  J.  I  also  am  of  opinion  that  this  rule  should  be  discharged. 
With  respect  to  the  trespass  in  breaking  and  entering  the  plaintiff's  apart- 
ments, there  was,  I  think,  abundant  evidence  to  warrant  the  jury  in  in- 
ferring that  the  defendant  had  entered  and  resumed  possession.  The 
case  is  widely  different  from  Hartley  v.  Bloxham :  there,  it  was  quite  clear 
that  the  defendant  never  touched  the  goods  at  all ;  he  merely  locked  the 
door  of  the  room  they  were  in,  and  kept  the  key :  but  here,  there  was 
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evidence  from  which  the  jury  were  at  liberty  to  infer  that  the  defendant 
had  actually  entered  and  kept  possession  of  the  rooms. 

With  respect  to  the  removal  of  the  brass-plate,  it  was  pleaded  to,  and 
throughout  the  cause  treated,  as  a  substantive  trespass.  No  question  was 
made  as  to  whether  it  was  a  thing  affixed  to  the  freehold  or  not.  It  is, 
therefore,  too  late  now  to  urge  that  point.  There  was  *nothing  r*79i 
like  a  bailment.  There  was  no  delivery  of  the  plate  to  the  land- 
lord, to  be  re-delivered  upon  request,  or  otherwise.  The  substance  of  the 
contract  was,  that  the  plaintiff  was  to  be  allowed  to  have  the  custody  of  it 
in  a  particular  place.  I  see  no  reason  for  disturbing  the  verdict  as  to  that. 
After  all,  whether  the  removal  of  the  plate  was  a  substantive  trespass,  or 
aggravation  only,  is  mere  matter  of  form :  the  plaintiff  would  equally  be 
entitled  to  damages  in  either  view. 

V.  Williams,  J.  I  am  of  the  same  opinion.  It  is  contrary  to  common 
sense  to  say  that  there  was  nothing  to  leave  to  the  jury  in  this  case.  And 
I  think  the  jury  were  well  warranted  in  inferring  that  the  defendant  did 
enter  and  take  possession  of  the  rooms  in  question. 

It  is  unnecessary  to  decide  whether  or  not  trespass  could  be  maintained 
for  the  removal  of  a  chattel  permanently  fixed  to  the  freehold.  The  ge- 
neral rule  undoubtedly  is,  Quicquid  plantatur  solo,  solo  cedit.  But  that 
point  was  not  raised  at  the  trial :  and,  on  the  pleadings,  the  brass-plate 
was  treated,  as  we  must  now  assume  it  to  be,  as  an  independent  chattel. 
If  so,  it  is  quite  clear  that  the  plaintiff  had  both  the  right  of  possession  and 
the  right  of  property.  If  he  himself  had  taken  it  off  the  door  and  sold  it, 
no  one  would  have  had  a  right  to  complain.  Kavanagh  v.  Gudge  was 
quite  a  different  case:  that  which  was  treated  as  aggravation  there  might 
have  been  made  the  subject  of  a  new- assignment :  here  it  is  difficult  to 
say  that  the  plaintiff  might  have  new-assigned  as  to  the  plate.  Griffiths  v. 
Dunnett,  7  M.  &G.  1002,  8  Scott,  N.  R.  836,  shows  that  a  plea  addressed 
to  matter  of  aggravation  merely,  is  bad ;  and  it  does  not  lie  in  the  mouth 
of  the  defendant  to  say  that  he  has  pleaded  a  bad  plea.  Had  it  been  ne- 
cessary I  should  have  had  no  hesitation  in  saying  that  this  was  properly 
the  subject  of  an  action  of  trespass.  Rule  discharged. 


•NORTON  v.  SEYMOUR  and  AYRES.   Jan.  15.  [»792 

In  an  action  against  A.  R  and  C.  D.  upon  a  promissory  note  signed  by  A.  B.  in  the  names  of 
himself  and  C.  D.,  it  appeared  that  the  business  in  respect  of  which  the  note  was  given, 
had  formerly  been  carried  on  by  C.  D.,  and  that  C.  D.  had  admitted  that  *he  was  a  partner: 
— Held,  that  a  circular  issued  by  A.  B.,  stating  that  "the  business  would  in  future  be  carried 
on  in  the  name  of  R  and  D.,"  was  admissible  in  evidence,  though  not  distinctly  brought 
home  to  C.  D. 

Htlti,  also,  that  a  signature  of  the  note  by  the  names  and  surnames  of  die  respective  parties, 
was  a  sufficient  signature  to  chnrge  the  partnership. 

Qutrre,  whether,  in  the  absence  of  a  special  authority,  one  partner  can  bind  another  by  a  sig- 
nature other  than  that  of  the  usual  style  of  the  firm. 
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Assumpsit.  The  first  count  was  upon  a  promissory  note  purporting  to 
be  made  by  "Thomas  Seymour  and  Sarah  Ayres."  There  were  also 
counts  for  goods  sold  and  delivered,  work  and  labour,  and  money  found 
due  upon  an  account  stated. 

The  defendant  Seymour  suffered  judgment  by  default.  The  other  de- 
fendant pleaded  to  the  first  count,  that  she  did  not  make  the  note,  and, 
to  the  rest  of  the  declaration,  non  assumpsit. 

The  cause  was  tried  before  the  undersherifTof  Surrey  on  the  15th  of 
December  last.  The  note  was  produced.  It  began,  " Two  months  after 
date,  we  promise  to  pay,"  &c,  and  was  signed  "Thomas  Seymour, 
Sarah  Ayres" — in  the  handwriting  of  Seymour. 

It  appeared  that  the  defendant  Ayres  had  formerly  resided  and  carried 
on  business  at  the  place  at  which  the  goods  in  respect  of  which  the  note 
was  given  had  been  supplied.  In  order  to  show  that  she  was  a  partner 
with  Ayres,  the  plaintifT  called  a  witness  who  deposed  to  a  conversation 
with  her  upon  the  subject  of  the  note,  in  which  conversation  she  admitted 
that  she  was  a  partner  with  Seymour.  A  circular  and  invoice  issued  by 
Seymour  were  then  put  in  ;  the  circular  stating  that  the  business  would  in 
future  be  carried  on  in  the  names  of  Seymour  and  Ayres,  and  the  invoice 
being  headed  "  Seymour  and  Ayres." 

»7nq-|  It  was  objected,  on  the  part  of  the  defendant  Ayres,  *that  this 
circular  was  not  admissible  to  charge  her,  there  being  no  evi- 
dence to  connect  her  with  it.    The  undersherifT,  however,  received  it. 

It  was  then  submitted,  that,  assuming  that  a  partnership  subsisted  be- 
tween them,  Seymour  had  no  authority  to  bind  Ayres  by  a  bill  or  note 
signed  otherwise  than  with  the  name  of  the  firm. 

This  objection  also  was  overruled ;  and  it  was  left  to  the  jury  to  say 
whether  or  not  there  was  a  partnership. 

The  jury  returned  a  verdict  for  the  plaintifT,  damages  13/.  Is.  3d. 

Fortescue,  on  behalf  of  the  defendant  Ayres,  now  moved  for  a  new 
trial,  on  the  grounds  of  improper  reception  of  evidence,  and  misdirection. 
The  circular  was  clearly  inadmissible.  [Cresswell,  J.  There  was  evi- 
dence for  the  jury  before  that  document  was  put  in.  Maule,  J.  If  evi- 
dence for  any  purpose,  the  circular  could  not  be  excluded.]  It  was 
allowed  to  go  to  the  jury  as  evidence  of  the  alleged  partnership:  it  could 
not  have  been  ofTered  for  any  other  purpose.  [Maule,  J.  It  might  have 
been  evidence  of  an  authority  to  Seymour  to  sign  notes  in  the  names  of 
Seymour  and  Ayres.  Wilde,  C.  J.  It  was  also  material  as  tending  to 
confirm  the  witness  who  spoke  in  the  conversation.]  At  all  events,  it  is 
quite  clear,  that,  if  Seymour  had  authority  to  bind  the  defendant  Ayres  by 
signing  notes  or  bills,  the  signature  should  have  been  in  accordance  with 
the  circular — "Seymour  &  Ayres;"  for,  one  partner  has  no  authority  to 
bind  another  except  by  the  name  of  the  firm :  Kirk  v.  Blurton,  9  M.  & 
W.  284. 

Wilde,  C.  J.    It  does  not  appear  to  me  that  there  is  any  ground  laid 
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for  granting  a  rule  in  this  case.  The  *circular  was  clearly  ail  mis-  ri^g^ 
sible.  It  might  bear  on  the  case  in  two  or  three  ways.  It  was 
proved  that  the  defendant  Ayres  had  said,  when  called  on,  that  she  con- 
sidered herself  a  partner;  and  that  the  business  was  carried  on  in  her 
name  jointly  with  that  of  Seymour,  and  at  the  place  where  it  had  formerly 
been  carried  on  by  her,  and  where  she  had  resided.  The  case  cited  does 
not  sustain  the  objection  to  the  form  of  the  note.  The  circular  stated  that 
the  business  would  in  future  be  carried  on  in  the  names  of  Seymour  and 
Ayres ;  and  the  note  was  signed  in  the  names  of  Seymour  and  Ayres, 
with  the  addition  of  their  respective  Christian  names.  Kirk  v.  Blurton 
was  a  totally  different  case.  There,  the  bill  was  accepted  in  a  name 
which  did  not  purport  to  be  that  of  the  firm,  and  therefore  it  could  not  be 
considered  as  having  been  issued  for  the  purposes  of  the  firm. 

Maule,  J.  I  agree,  that,  in  this  case,  no  rule  should  be  granted.  As 
to  the  form  of  the  note,  it  is  to  be  observed  that  it  is  signed  by  Seymour 
in  the  name  of  himself  and  the  other  member  of  the  firm.  Suppose  there 
was  no  authority  so  to  sign  it,  other  than  the  general  authority  conferred 
by  the  partnership,  I  should  hesitate  to  say  that  one  of  two  partners  could 
not  bind  the  other  by  signing  the  true  names  of  both,  instead  of  the  fic- 
titious name.  That,  however,  is  not  the  question  here.  The  circular 
states  that  the  business  will  in  future  be  carried  on  in  the  names  of  Sey- 
mour and  Ayres ;  that  is,  in  the  names  of  the  two  persons  mentioned, 
whatever  those  names  may  be.  "  Thomas  Seymour"  is  the  name  of  the 
one,  and  "Sarah  Ayres"  that  of  the  other.  There  is,  therefore,  sufficient 
evidence  of  a  special  authority  to  sign  the  note  in  those  names,  if  such 
special  authority  were  necessary. 

Cresswell,  J.,  and  V.  Williams,  J.,  concurred.        Rule  refused. 


♦NEWTON  and  Wife  v.  BOODLE  and  Three  Others.    Jan.  15.  [»795 

The  rule  as  to  a  term's  notice  of  proceeding,  where  no  step  has  been  taken  for  more  than 
four  term*,  cloes  not  apply  to  a  proceeding  after  verdict. 

Where  a  party  has  lost  the  benefit  of  a  bill  of  exceptions  tendered  to  the  ruling  of  a  judge 
at  nisi  prius,  or  at  the  assize*,  by  the  death  of  the  judge,  and  without  any  default  on  his 
own  part,  it  is  not  competent  to  another  judge  of  the  court  out  of  which  the  record  issues, 
to  seal  the  bill  of  exceptions. 

But  in  such  a  case  the  court  will,  where  tho  circumstances  warrant  it,  allow  the  party  to 
move  for  a  new  trial,  notwithstanding  the  proper  time  for  so  doing  has  elapsed. 

In  trespass  by  A.  and  B.,  his  wife,  agniuM  C.  for  a  WiIm-  imprisonment  of  B.,  C.  justified  under 
an  execution  against  the  plaintiffs  for  costs  in  a  former  action  brought  by  them  again-t  C; 
alleging  tfie  recovery  of  the  judgment,  the  issuing  of  the  ra.  #«.,  its  delivery  to  the  sheriff*, 
and  the  arrest  of  B.  thereunder.  The  plaintiff*  replied — confessing  the  recovery  of  the 
judgment,  ami  the  issuing  of  the  ra.  ta.~-de  injuria  $ua  propria,  abtquc  rttidun  cauia: — Held, 
that,— as  the  judgment  and  writ  were  admitted  on  the  record, — upon  the  warrant,  and  tho 
arrest  of  B.  under  it,  being  proved  by  the  plaintiffs,  the  justification  was  made  out,  without 
any  evidence  on  the  part  of  die  defendant 

Trespass.  The  declaration  alleged  that  the  defendants,  on  the  15th 
of  February,  1844,  with  force  and  arms  assaulted  the  said  Latitia  Frances 

Digitized  by  Google 


795  Newton  v.  Boodle.  H.  T.  1847. 

Henry  (then  and  still  being  the  wife  of  the  said  Augustus  Newton,)  and 
then  beat,  bruised,  and  ill-treated  her,  and  seized  and  laid  hold  of  her, 
and  with  great  force  and  violence  pulled  and  dragged  her  about,  and  also 
then  forced  and  compelled  her  to  go  from  and  out  of  a  certain  dwelling- 
house  then  in  the  lawful  and  exclusive  occupation  of  the  said  Augustus 
Newton,  into  divers  streets  and  highways,  and  then  forced  and  compelled 
her  to  go  into  a  certain  carriage,  to  wit,  a  coach  drawn  by  a  certain 
borse,  into  and  along  divers  public  streets  and  highways,  to  a  certain 
prison,  to  wit,  the  common  jail  of  the  county  of  Gloucester,  and  then 
imprisoned  her,  and  kept  and  detained  her  in  prison,  to  wit,  in  the 
said  jail,  without  any  reasonable  or  probable  cause  whatsoever,  for  a 
long  time,  to  wit,  for  twelve  days  then  next  following,  contrary  to  law, 
*7961  ant*  aSa*nst  ner  J  'whereby  the  said  Laititia  Frances  Henry 
was  then,  not  only  greatly  hurt,  bruised,  and  wounded,  and  under- 
went and  suffered  great  agony  of  mind  and  body,  but  was  also  then  greatly 
exposed  to  the  inclemency  of  the  weather,  and  injured  in  her  health, 
credit,  and  circumstances ;  and  other  wrongs  to  the  said  Laetitia  Frances 
Henry  the  defendants  then  did,  &c.,  to  the  damage  of  the  said  Augustus 
Newton  and  Laititia  Frances  Henry,  his  wife,  of  5000/.,  &c. 

The  defendants  Boodle  and  Norcutt  together  pleaded — first,  not  guilty — 
secondly,  (as  to  the  said  supposed  assaulting,  &c,  of  the  said  Laetitia 
Frances  Henry,  and  seizing  and  laying  hold  of  her,  and  forcing  and  com- 
pelling her  to  go  from  and  out  of  the  said  dwelling-house  into  the  said 
streets  and  highways,  and  forcing  and  compelling  her  to  go  into  the  said 
carriage,  into  and  along  the  said  public  streets  and  highways,  to  the 
said  prison,  and  then  imprisoning  her,  and  keeping  and  detaining  her 
in  prison  for  the  said  space  of  time  in  the  declaration  mentioned,  above 
alleged  to  have  been  done,)  that,  theretofore,  and  after  the  intermar- 
riage of  the  plaintiffs,  and  before  the  said  time  when,  &c.,  to  wit,  on 
the  15th  of  February,  1843,  a  certain  action  on  the  case  was  com- 
menced and  instituted  in  the  court  of  our  lady  the  now  queen  of  the  Bench 
at  Westminster,  in  the  county  of  Middlesex,  by  the  now  plaintiffs,  against 
the  defendants  Rowe  and  Norman,  to  recover  damages  for  and  on  ac- 
count of  a  certain  alleged  libel  upon  the  said  Laetitia  Frances  Henry, 
alleged  to  have  been  composed  and  published  by  the  defendants  Rowe 
and  Norman,  of  and  concerning  the  said  Laetitia  Frances  Henry,  and  to 
the  alleged  damage  of  the  said  Augustus  Newton  and  the  said  Laetitia 
Frances  Henry,  his  wife  ;  that  such  proceedings  were  thereupon  had  in 
the  said  court  in  the  said  action,  that,  afterwards,  to  wit,  on  the  24th  of 

•7971    **une»  lt  wa8»  m  ^e  8a^  acti°n>  considered  by  the  'said 

court  that  the  plaintiffs  should  take  nothing  by  their  said  writ, 
but  that  they  should  be  in  mercy,  &c.,  and  that  the  defendants  Rowe 
and  Norman  should  go  thereof  without  day,  &c. ;  and  it  was  further  con- 
sidered by  the  said  court  that  the  defendants  Rowe  and  Norman  should 
recover  against  the  now  plaintiffs  73/.  18*.  6<f.,  for  their  costs  and  charges 
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by  them  about  their  defence  in  that  behalf  laid  out  and  expended,  by  the 
said  court  there  adjudged  to  the  defendants  Rowe  and  Norman,  and  with 
their  assent,  according  to  the  form  of  the  statute  in  that  case  made  and 
provided,  and  that  the  defendants  Rowe  and  Norman  should  have  execu- 
tion thereof,  &c,  as  by  the  record  and  proceedings  thereof  still  remain- 
ing in  the  said  court  of  our  said  lady  the  queen  of  the  Bench  aforesaid,  at 
Westminster  aforesaid,  more  fully  and  at  large  appears  ;  that  the  said  judg- 
ment being  in  full  force,  and  the  said  sum  of  73/.  18*.  6d.  therein  men- 
tioned, and  so  adjudged  to  the  defendants  Rowe  and  Norman  as  aforesaid, 
and  every  part  thereof,  being  unpaid  and  unsatisfied,  the  defendant  Boodle, 
as  the  lawful  attorney  of  and  for  the  defendants  Rowe  and  Norman,  and 
by  virtue  of  their  retainer  in  that  behalf,  by  and  through  his  agent,  the 
defendant  Norcutt,  and  the  defendant  Norcutt,  as  the  agent  of  and  for 
Boodle,  afterwards,  and  before  the  said  time  when,  &c,  to  wit,  on  the  7th 
of  July,  1843,  caused  and  procured  to  be  issued  out  of  the  said  court  of 
our  lady  the  queen  of  the  Bench  aforesaid,  at  Westminster  aforesaid, 
upon  the  said  judgment,  a  certain  writ  of  our  said  lady  the  queen,  called 
a  capias  ad  satisfaciendum,  against  the  plaintiffs,  directed  to  the  sheriff 
of  the  county  of  Gloucester,  by  which  said  writ  our  said  lady  the  queen 
commanded  the  said  sheriff  that  he  should  take  the  now  plaintiffs,  if  they 
should  be  found  in  his  bailiwick,  and  them  safely  keep,  so  that  the  sheriff 
might  have  their  bodies  before  her  said  majesty's  justices  at  Westminster 
•immediately  after  the  execution  of  the  said  writ,  to  satisfy  the  de-  r*79g 
fendants  Rowe  and  Norman  the  said  sum  of  73/.  18s.  6d.  by  the 
said  judgment  so  adjudged  to  them,  Rowe  and  Norman,  as  aforesaid,  to- 
gether with  interest  upon  the  said  sum  of  73/.  18$.  6rf.,  &c.;  that  such 
writ,  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  to  be 
executed,  as  thereinafter  mentioned,  to  wit,  on  the  7th  of  July  in  the  year 
aforesaid,  was  duly  (a)  endorsed  with  a  direction  to  the  said  sheriff,  re- 
quiring him  to  levy  the  said  sum  of  73/.  18s.  6d.  and  interest,  &c;  that 
such  writ  so  endorsed  as  aforesaid,  the  defendant  Boodle,  as  such  attorney 
as  aforesaid,  by  and  through  his  agent  as  aforesaid,  and  the  defendant 
Norcutt,  as  such  agent  as  aforesaid,  and  as  they  lawfully  might,  after- 
wards, and  before  the  return  thereof,  and  also  before  the  said  time  when, 
&c.,  and  whilst  the  said  moneys  by  the  said  judgment  so  adjudged  to  Rowe 
and  Norman  as  aforesaid,  and  every  part  thereof,  remained  due  and  unpaid 
and  unsatisfied,  to  wit,  on  the  said  7th  of  July,  in  the  year  last  afore- 
said, delivered  to  the  sheriff  of  Gloucestershire,  to  wit,  Joseph  Yorke,  Esq., 
then  being  such  sheriff,  to  be  executed  in  due  form  of  law;  that,  by  virtue 
of  such  writ,  and  according  to  the  exigency  thereof,  the  said  sheriff  of 
Gloucestershire,  that  is  to  say,  the  said  Joseph  Yorke,  Esq.,  afterwards, 
and  before  the  return  of  the  said  writ,  and  whilst  the  said  moneys  by  the 
said  judgment  so  awarded  to  the  defendants  Rowe  and  Norman  as  afore- 
said, and  every  part  thereof,  remained  unpaid  and  unsatisfied,  to  wit, 

(a)  Quare. 

vol*,  ra.  62 
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on  the  day  and  year  in  the  declaration  mentioned,  being  the  said  time 
when,  &c.,  and  within  his  bailiwick  as  such  sheriff,  that  is  to  say,  at 
Cheltenham,  in  the  county  of  Gloucester  aforesaid,  took  and  arrested  the 
•7991  pkintiffLactitia  Frances  Henry  by  her  body,  in  the  said  •dwelling- 
house  in  the  declaration  mentioned,  and,  because  it  was  then,  to 
wit,  at  the  said  time  when,  &c.  (the  said  Laetitia  Frances  Henry  having 
been  so  arrested  as  aforesaid,)  necessary  and  expedient,  in  order  to  keep 
and  detain  her  in  safe  custody  under  and  by  virtue  of  the  said  writ,  ac- 
cording to  the  exigency  thereof,  that  she  should  be  taken  by  and  in  the  cus- 
tody of  the  said  sheriff  out  of  the  said  dwelling-house  in  the  declaration 
mentioned,  (the  same  not  being  a  place  where  the  said  Laetitia  Frances 
Henry  could  be  kept  in  safe  custody  by  the  sheriff,)  in  pursuance  of  the 
said  writ,  to  some  place  in  the  bailiwick  of  the  said  sheriff  where  she  might 
be  kept  in  safe  custody  of  the  said  sheriff  as  aforesaid,  under  and  by 
virtue  of  the  said  writ  to  the  said  sheriff  so  directed  and  delivered  as  afore- 
said, the  said  sheriff  then,  to  wit,  at  the  said  time  when,  &c,  under  and 
by  virtue  of  the  said  writ,  forced  and  compelled  her  to  go  from  and  out 
of  the  said  dwelling-house  in  the  declaration  mentioned,  into  the  said 
streets  and  highways  in  the  declaration  mentioned ;  and,  because  it  was 
then  necessary  and  expedient,  reasonable,  and  proper,  that  the  said 
Laetitia  Frances  Henry  should  be  carried  and  conveyed  in  a  carriage, 
rather  than  walk,  to  the  said  place  in  the  said  bailiwick  of  the  said  sheriff 
as  aforesaid,  where  she  might  be  kept  in  such  safe  custody  as  aforesaid, 
he,  the  sheriff,  in  order  to  carry  her  in  his  said  custody  as  aforesaid  with 
as  little  inconvenience  to  herself  as  possible,  at  the  said  time  when,  &c., 
under  and  by  virtue  of  the  said  writ,  forced  and  compelled  her  to  go  into 
the  said  carriage,  into  and  along  the  said  public  streets  and  highways,  to 
the  said  prison  in  the  declaration  mentioned,  the  same  then  being  the 
common  jail  of  the  said  county  of  Gloucester,  and  the  reasonable  and 
proper  place  for  her  to  be  kept  in  the  said  custody  of  the  said  sheriff  as 
aforesaid,  under  and  by  virtue  of  the  said  writ,  and  there,  in  the  said 
*8001  P"8011)  imprisoned  *her,  and  kept  and  detained  her  in  prison  under 
and  by  virtue  of  the  said  writ,  and  for  the  cause  therein  specified, 
for  the  said  space  of  time  in  the  declaration  in  that  behalf  mentioned,  as 
he  lawfully  might  for  the  cause  aforesaid,  doing  no  unnecessary  damage 
or  inconvenience  to  the  said  Laetitia  Frances  Henry  on  the  occasions 
aforesaid,  or  any  of  them,  &c. — verification. 

The  defendants  Rowe  and  Norman  in  like  manner  pleaded  together — 
first,  not  guilty — secondly,  a  similar  plea  of  justification  under  the  judg- 
ment so  recovered  by  them  in  the  former  action,  and  the  ca.  sa.  thereon, 
as  in  the  second  plea  of  Doodle  and  Norcutt. 

The  plaintiffs  joined  issues  upon  their  respective  pleas  of  not  guilty,  and 
replied  to  the  others — admitting  the  recovery  of  the  said  judgment  in  the 
said  second  plea  mentioned,  by  Rowe  and  Norman,  and  the  issuing  of  the 
said  writ  of  capias  ad  satisfaciendum^  in  manner  and  form  as  in  the  said 
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plea  alleged — that  the  defendants  Boodle  and  Norcutt,  [and  Rowe  and 
Norman,]  at  the  said  time  when,  &c.  in  the  declaration  mentioned,  of  their 
own  wrong,  without  the  residue  of  the  cause  in  their  said  second  plea 
alleged,  committed  the  trespasses  in  the  introductory  part  of  that  plea 
mentioned,  in  manner  and  form  as  the  plaintiffs  had  in  their  said  declara- 
tion above  complained  against  the  said  defendants — concluding  to  the 
country. 
Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1845,  when  the  plaintiffs  put  in  the  warrant,  and  the 
sheriff'^  return  thereto;  and  it  appeared,  that,  the  lady  having  been  ar- 
rested under  the  ca.  sa.,  a  summons  was  taken  out  to  obtain  her  discharge, 
on  the  ground  that,  she  being  a  married  woman,  and  the  action  being  the 
action  of  the  husband,  she  was  not  liable  to  be  taken  in  execution  for  the 
costs.  Two  of  the  defendants,  viz.  Boodle  *and  Norcutt,  at-  r»gQj 
tended  upon  the  hearing  of  that  summons,  the  former  instructing 
counsel,  and  the  latter  as  the  attorney  of  the  other  defendants.  There 
was  also  evidence  to  show  that  what  was  done  had  been  done  with  the 
sanction  of  Rowe,  the  third  defendant.  But  there  was  no  evidence  that 
Norman  in  any  way  sanctioned  or  interfered  in  the  proceeding,  except 
that  he  was  the  avowed  editor  of  the  paper  in  which  was  published  a  letter 
from  Boodle  detailing  the  transaction  ;  which  letter  was  received  as  evi- 
dence against  Rowe. 

Under  his  lordship's  direction,  a  verdict  was  found  for  the  plaintiff 
against  three  of  the  defendants  upon  the  issue  on  not  guilty,  and  for  the 
defendant  Norman  on  that  issue,  and  for  all  the  defendants  on  the  issues 
joined  on  the  pleas  of  justification  ;  notwithstanding  it  was  objected  on 
the  part  of  the  plaintiffs  that  there  was  no  evidence  of  the  judgment  in 
the  former  action,  or  of  the  issuing  of  a  ca.  sa.  thereon ;  the  lord  chief 
justice  holding  that  they  were  admitted  on  the  record. 

The  ruling  of  his  lordship  was  excepted  to  on  behalf  of  the  plaintiffs, 
and  a  note  of  the  exceptions,  signed  by  counsel,  was  handed  up  to  his 
lordship.  A  draft  bill  of  exceptions  was  afterwards  prepared  by  the 
plaintiffs,  and  signed  by  their  counsel,  and  was,  just  on  the  eve  of  the 
summer  circuit,  1845,  sent  to  the  defendants'  attorney,  who  returned  it 
on  the  24th  of  January,  1846.  The  bill  of  exceptions  was,  on  the  19th 
of  February,  delivered  to  the  lord  chief  justice,  in  order  that  he  might 
affix  his  seal  to  it.  Before  doing  so,  his  lordship  required  to  see  the  ori- 
ginal note  of  the  exceptions  made  at  the  trial.  Some  delay  thereupon 
arose,  and  ultimately  his  lordship  died  without  having  sealed  the  bill  of 
exceptions,  which  was  returned  to  the  plaintiffs  on  the  16th  of  November 
last,  unsealed. 

The  defendants  having  signed  judgment  on  the  14th  of  November, 
without  having  given  a  term's  previous  notice  of  their  intention  to 
proceed, 
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♦8021  *Netoton,  for  the  plaintiffs,  on  the  20th  of  November,  moved  for 
a  rule  calling  upon  the  defendants  to  show  cause  why  the  judg- 
ment so  signed,  and  the  proceedings  to  tax  costs  thereupon  had,  should 
not  be  set  aside  for  irregularity,  with  costs;  and  why  one  of  the  justices 
of  this  court,  companions  of  the  late  Lord  Chief  Justice  Tindal,  deceased, 
should  not  affix  the  seal  of  the  said  justice  companion  to  the  bill  of  excep- 
tions left  with  the  said  late  lord  chief  justice  for  the  purpose  of  being 
sealed  by  him,  and  returned  by  his  clerk  to  the  plaintiffs  on  the  16th  of 
November,  unsealed ;  or  why  the  plaintiffs  should  not  have  a  new  trial,  on 
the  ground  of  misdirection,  or  such  other  relief  as  might  seem  just  to  the 
court.  He  submitted  that  the  signing  judgment  by  the  defendants  (a) 
without  a  term's  notice,  was  an  irregularity — referring  to  May  v.  Wooding, 
3  M.  &S.  500;  Tipton  v.  Meeke,8J.  B.  Moore,  679 ;  and  Lord  v.  Wardle, 
ante,  p.  295 ;  that,  there  having  been  no  laches  or  miscarriage  on  the  part 
of  the  plaintiffs,  they  ought  notto  be  prejudiced  by  the  death  of  the  lord 
chief  justice—  Cotiam  v.  Partridge,  2  M.  &  G.  843,  3  Scott,  N.  R.  174; 
and  that  the  statute  13  Edw.  1,  c.  31,  which  gave  the  right  to  except, 
empowered  any  one  of  the  judges  who  were  members  of  the  court  at  the 
time  to  seal  the  bill  of  exceptions. 

Wilde,  C.  J.  If  it  should  turn  out,  upon  examination,  that  the  plain- 
tiffs have,  without  any  fault  of  their  own,  but  solely  from  the  circumstance 
alluded  to,  lost  the  benefit  of  their  bill  of  exceptions,  the  court  think  that 
the  justice  of  the  case  may  require  that  they  should  have  an  opportunity 
to  try  the  cause  again.  At  the  same  time,  it  is  to  be  observed  that  there 
was  an  interval  of  nearly  seventeen  months  between  the  day  of  the  trial 
and  the  decease  of  the  late  chief  justice  ;  and  it  is  rather  a  fearful  thing 
*oqoi  to  say  that  the  whole  'proceedings  should  be  reopened  after  so  great 
a  delay.  As,  however,  we  have  not  the  facts  sufficiently  before  us 
to  enable  us  to  determine  how  far  the  plaintiffs  are  to  be  held  responsible 
for  this  delay,  and  with  a  view  to  prevent  a  failure  of  justice  by  reason 
of  the  happening  of  an  event  beyond  human  control,  we  think  a  rule  may 
go,  calling  upon  the  defendants  to  show  cause  why  there  should  not  be  a 
new  trial  upon  the  point  as  to  the  sufficiency  of  the  evidence  to  fix  Norman. 

It  may  also  be  open  to  the  plaintiffs  to  show  that  the  judgment  was 
improperly  signed,  for  want  of  a  term's  notice ;  though  it  would  seem 
from  Lord  Ellenborough's  judgment  in  May  v.  Wooding,  that  the  rule 
of  Easter,  13  G.  2,  does  not  apply  after  verdict. 

As  to  the  other  part  of  the  motion,  however,  which  prays  that  one  of 
the  other  judges  may  seal  the  bill  of  exceptions,  I  think  we  have  no  power 
whatever  to  make  such  a  rule.  The  statute  13  Edw.  1,  c.  31,  applies 
only  to  cases  where  certain  other  judges  have  been  associated  with  the 
chief  justice,  (b)  or  other  presiding  judge,  (c)  and  have  been  parties  to  the 
proceeding,  and  not  to  a  case  at  nisi  prius  or  at  the  assizes,  (rf) 

(a)  Sed  vide  infri,  808  (a).  (6)  Vide  Enfield  v.  2/afl,  2  Lot.  236. 

(c)  As  judges  and  Serjeants  named  in  a  coinnussion  of  assize.  (d)  Scd  vide  supra  (c) 
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Talfourd  and  ChanneU,  Serjts.,  and  Cowling,  now  showed  cause.  There 
clearly  was  no  evidence  whatever  to  submit  to  the  jury  affecting  Norman. 
There  is,  therefore,  no  ground  for  a  new  trial.  May  v.  Wooding  is  a  dis- 
tinct authority  to  show  that  the  rule  as  to  a  term's  notice,  applies  only  to 
proceedings  anterior  to  the  verdict.  Lord  Ellenboroi/gh  there  says: 
"The  reason  of  the  rule  is  this,  that,  while  the  matter  is  still  in  controversy, 
the  party  should,  after  so  long  a  lapse  as  four  terms  without  any  proceed- 
ings, have  notice,  that  he  *may  prepare  himself:  but,  when  the  r»fi04 
matter  has  passed  in  rem  judicatam,  by  the  verdict,  the  same 
reason  does  not  apply.  The  rule  of  this  court,  therefore,  relates  merely 
to  interlocutory  stages  of  the  cause.  No  instance  is  stated  where  it  has 
been  carried  further ;  and  there  is  no  analogy  to  aid  this  case."  That 
case  is  in  no  degree  impugned  by  Lord  v.  Wardle.  It  was  not  necessary 
for  the  court  there  to  determine  whether  a  term's  notice  was  requisite  or 
not.  Besides,  if  such  notice  was  necessary  here,  there  have  been  steps 
taken  within  four  terms.  On  the  22d  of  January,  1846,  the  defendants 
had  notice  to  return  the  draft  bill  of  exceptions,  which  had,  some  months 
before,  been  left  with  them  for  approval  and  counsel's  signature.  On  the 
23d,  a  summons  was  taken  out  calling  upon  the  plaintiffs  to  show  cause 
why  the  defendants  should  not  have  two  months'  further  time  to  return  it ; 
and,  on  the  following  day,  it  was  returned.  And,  in  February,  1846,  the 
engrossment  was  left  with  the  lord  chief  justice.  There  is,  therefore,  no 
pretence  for  either  branch  of  this  rule. 

Newton,  in  support  of  this  rule.  The  delay  in  perfecting  the  bill  of 
exceptions  was  caused  by  a  circumstance  that  was  beyond  the  plaintiffs' 
control.  As  they  are  deprived  of  the  benefit  of  their  exceptions,  without 
any  default  on  their  own  part,  the  court  will,  in  the  exercise  of  its  equi- 
table jurisdiction,  give  them  such  relief  as  the  nature  of  the  case  will 
admit  of.  In  Cottam  v.  Partridge,  a  verdict  was  taken  subject  to  a  spe- 
cial case ;  and  the  plaintiff  having  refused  to  proceed  with  it,  the  court, 
at  the  instance  of  the  defendant,  directed  a  new  trial,  notwithstanding  the 
period  ordinarily  allowed  for  moving  for  a  new  trial  had  long  elapsed. 

Where  no  proceeding  has  been  taken  for  more  than  four  terms,  a  term's 
notice  is  essential:  the  practice  is  clear  and  uniform.  Lord  v.  Wardle  is 
precisely  in  point.  *It  is  said  that  proceedings  have  been  taken  r*«05 
here  within  four  terms.  But,  the  mere  notice  to  the  defendant's 
attorney  to  return  the  draft  bill  of  exceptions,  and  the  delivery  of  the 
engrossment  to  the  lord  chief  justice,  clearly  were  not  proceedings  in  the 
cause :  they  were  mere  inchoate  and  imperfect  and  ineffectual  attempts  to 
proceed.  A  proceeding,  within  the  meaning  of  the  rule,  must  be  some- 
thing that  approximates  the  cause  to  its  natural  termination.  A  summons 
not  followed  by  an  order,  is  not  a  proceeding :  Vines  v.  Mayor,  Sfc.  of 
Reading,  4  Bingh.  8,  12  J.  B.  Moore,  201.  [Maulk,  J.  The  proceeding 
on  a  bill  of  exceptions  is  not  a  step  in  the  cause  in  this  court:  Gardner 

2T 


Digitized  by  Google 


805  Newton  v.  Boodle.  H.  T.  1847. 

v.  Batilie,  1  B.  &  P.  32.  (a)  Where  nothing  remains  to  be  done  but  enter- 
ing judgment,  it  is  competent  to  the  party  to  enter  it  whenever  he  pleases. 
May  v.  Wooding  is  a  distinct  authority,  that  the  rule  as  to  a  term's  notice 
does  not  apply  after  verdict ;  and  that  is  in  no  degree  controverted  by 
Lordv.  Wardle.] 

Wilde,  C.  J.  This  case  comes  before  the  court  under  very  peculiar 
circumstances.  The  cause  was  tried  at  the  sittings  at  Guildhall  after 
Hilary  term,  1845.  There  being  two  issues,  one  upon  not  guilty,  the 
other  upon  a  plea  of  justification,  the  late  lord  chief  justice  ruled  that  there 
was  no  evidence  to  affect  the  defendant  Norman,  and  therefore  that  he  was 
entitled  to  a  verdict  on  not  guilty.  It  was  then  objected  to  on  the  part  of  the 
plaintiffs,  that  the  justification  was  not  made  out  in  terms  ;  the  defendants 
not  having  given  any  evidence  of  the  judgment  or  of  the  ca.  sa.  His  lord- 
♦8061  P'  nowever>  *beld  that  no  evidence  was  necessary;  the  judg- 
ment and  writ  being  admitted  on  the  record.  The  plaintiffs 
thought  fit  to  except  to  that  ruling  ;  the  note  of  the  grounds  of  objection 
being,  that  the  defendants  had  given  no  evidence  of  the  judgment  and 
execution,  and  also  that  there  was  evidence  to  fix  the  defendant  Norman. 
A  party  who  tenders  a  bill  of  exceptions  is  bound  to  prosecute  it  with 
reasonable  diligence  ;  though  the  court  is  always  ready  to  afford  every  fair 
indulgence  where  there  has  been  no  laches.  The  cause  having  been  tried 
in  February,  1845,  the  bill  of  exceptions  remained  unsealed  down  to  the 
time  of  the  death  of  my  late  valued  and  lamented  predecessor,  which  took 
place  early  in  July,  1846.  The  law  having  provided  no  remedy  for  the 
case  of  the  chief  justice  dying  without  having  sealed  a  bill  of  exceptions, 
we  thought  we  had  no  power  to  restore  the  plaintiffs  to  their  former  posi- 
tion in  this  respect.  Upon  moving  for  the  rule,  it  appearing  that  no  issue 
had  been  taken  upon  the  judgment  and  writ,  that  point  was  given  up. 
But  it  was  insisted  there  was  evidence  to  fix  the  defendant  Norman  on  not 
guilty.  The  court  granted  the  rule,  in  order  to  see  whether  that  state- 
ment was  borne  out  by  the  notes  of  the  chief  justice.  Having  read  them, 
we  are  satisfied  that  there  is  an  entire  absence  of  evidence  to  affect  Norman. 
It  is  now  said  that  there  being  a  plea  of  justification,  by  Norman,  as  well 
as  by  the  other  defendants,  the  verdict  (b)  for  all  the  defendants  upon  that 
issue  is  inconsistent  with  the  verdict  for  Norman  on  not  guilty.  That 
may  be  so.  It  may  be  that  there  was  no  evidence  to  entitle  Norman  to  a 
verdict  on  the  justification.  Supposing  the  late  chief  justice  had  lived  to 
'8071  complcte  the  bill  of  exceptions,  the  exception  founded  on  the  ab- 
sence of  evidence  of  the  'judgment  and  ca.  sa.  must,  for  the  reason 

(<i)  Arc.  Darenport  v.  Tyrrel  1  W.  Bin.  475.  But  in  Sir  W.  Hank/m-frs  case,  P.  3  H.  4.  fo.  14, 
pi.  3,  the  defendant  moved  in  arrest  of  judgment,  upon  n  bill  of  exceptions  sealed,  by  Hill.  J., 
at  nisi  prius,  which  was  shown  in  court.  So,  in  Enfield  v.  Hall,  ut  supra,  p.  803,  n.  (a).  And 
see  the  opinion  of  Fit/james,  C.  J.,  in  Jordan's  case,  M.  27,  II.  8,  fo.  25,  misabridged  Bm.  Rt- 
pleder,  pi.  1. 

(6)  This  verdict  established  nothing  but  the  existence  of  the  facts  which  constituted  the  r*- 
siduum  causa:  the  committing  of  the  trespasses, — Ute  feet  inconsistent  with  the  verdict  of  not 
guilty,— rested  upon  the  defendants'  con/et 
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already  stated,  have  failed.  Our  attention  must,  therefore,  be  now  con- 
fined to  that  part  of  the  record  which  contains  the  plea  of  not  guilty.  If 
the  plaintiffs  had  thought  the  verdict  on  that  issue  to  be  wrong,  they 
might  have  applied  in  the  ensuing  term  for  a  new  trial.  They,  however, 
elected  another  remedy.  Upon  reference  to  the  notes,  we  find  no  evidence 
whatever  to  connect  Norman  with  any  of  the  proceedings.  We  therefore 
think  the  ruling  of  the  lord  chief  justice  was  quite  right,  and  that  there  is 
no  ground  for  granting  a  new  trial. 

As  to  the  other  point,  May  v.  Wooding  is  a  sufficient  authority  for  say- 
ing that  the  rule  as  to  a  term's  notice  does  not  apply  to  the  proceedings 
had  after  verdict. 

I  therefore  think  this  rule  must  be  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  The  first  branch  of  the  rule 
asks  for  a  new  trial  as  upon  a  verdict  against  evidence.  On  the  motion, 
we  thought  that  the  circumstance  of  the  plaintiffs  having  lost  the  benefit 
of  their  bill  of  exceptions  by  the  death  of  the  chief  justice,  afforded  ground 
for  allowing  them  to  move  for  a  new  trial  notwithstanding  the  lapse  of  the 
time  ordinarily  given  by  the  practice  of  the  court.  Upon  the  notes,  we 
are  satisfied  that  there  was  no  evidence  to  go  to  the  jury  against  Norman 
on  not  guilty,  and  therefore  this  part  of  the  motion  fails. 

With  respect  to  the  alleged  necessity  for  a  term's  notice,  the  case  of 
May  v.  Wooding  appears  to  me  to  be  conclusive. 

Cress  well,  J.  I  am  of  the  same  opinion.  This  motion  for  a  new 
trial  is  in  substitution  of  the  bill  of  exceptions,  which  became  abortive  by 
reason  of  the  lamented  death  of  the  late  lord  chief  justice  of  this  court, 
before  it  could  be  perfected.  To  relieve  the  *plaintifTs  from  the  r»onq 
difficulty  they  were  thus  placed  in,  the  rule  was  granted  in  its 
present  form.  Of  course,  the  plaintiffs  could  only  upon  this  rule  avail 
themselves  of  the  objections  raised  by  the  bill  of  exceptions.  One  of  those 
was  disposed  of  when  the  rule  was  moved  for,  by  a  reference  to  the  record. 
The  other  was,  that  there  was  evidence  to  go  to  the  jury  to  fix  the  defend- 
ant Norman  on  not  guilty.  Upon  reading  the  notes,  I  am  satisfied  that 
there  was  not. 

Upon  the  other  point,  I  agree  with  my  lord  and  my  brother  Maule. 
Williams,  J.,  concurred.  Rule  discharged,  with  costs.(a.) 

(a)  See  Skinfold  v.  Lanton,  4  M.  &  Scott,  187,  where  it  was  held  that  the  rule  requiring  a 
term's  notice  prior  to  proceedings  being  taken,  where  the  cause  has  been  at  issue  more  than 
four  terms,  and  no  proceeding  taken  in  the  mean  time,  does  not  apply  to  the  proceedings 
taken  on  the  part  of  the  defendant 
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DA  VIES,  Demandant ;  LOWNDES,  Tenant.    Jan.  16. 

Upon  an  application  to  change  the  attorney,  where  the  client  is  unacquainted  with  the 

English  language,  the  affidavit*  must  clearly  show  that  the  purport  and  object  of  the  motion 

are  known  to  and  sanctioned  by  the  client. 
It  is  no  objection  to  such  an  application  that  it  is  made  after  final  judgment 
The  lien  of  an  attorney  attaches  upon  money  received  by  way  of  compromise ;  though  the 

verdict  and  judgment  be  against  hi*  client. 
Upon  an  application  to  give  effect  to  such  lien,  the  affidavit  should  show  the  amount  claimed 

by  the  attorney. 

This  was  a  writ  of  right,  which,  for  a  third  time,  came  on  for  trial  at 
the  bar  of  this  court  on  the  17th  of  December  last,  when,  by  consent  of 
counsel  for  the  respective  parties,  a  verdict  was  taken  and  judgment  there- 
upon entered  up  for  the  tenant ;  the  tenant,  by  the  like  consent,  entering 
into  a  rule  for  payment  «« to  Mr.  G.  VV.  F.  Cook,  the  said  demandant's 
•8001  Present  'attorney  on  record,"  of  the  sum  of  5000/.  within  a 
month. 

Manning,  Serjt.,  on  the  first  day  of  this  term,  obtained  a  rule  calling 
upon  Cook  to  show  cause  why  one  John  Richards  should  not  be  substi- 
tuted for  Cook  as  the  demandant's  attorney  in  this  cause.  The  affidavit 
on  which  the  motion  was  founded — that  of  one  Thomas  Mendus,  of  St. 
Dograell's,  in  the  county  of  Pembroke — stated  that  "  he  knows  Elizabeth 
Davies,  the 'demandant  in  this  cause;  that  she  is  a  native  of  the  principality 
of  Wales,  and  speaks  the  Welsh  language,  but  is  unable  to  speak  or  un- 
derstand the  English  language,  and  is  an  uneducated  person,  and  unable 
to  write ;  that  he,  the  deponent,  is  also  a  native  of  the  said  principality 
of  Wales,  and  is  well  acquainted  with  the  Wrelsh  and  English  languages; 
that  he  hath  lately,  at  her  request,  accompanied  her  several  times  to  the 
office  of  John  Richards,  one  of  the  attorneys  of  this  court,  and  also  a 
native  of  the  said  principality  of  Wales,  and  acquainted  with  the  Welsh 
language ;  and  that  she  hath,  in  the  deponent's  presence  and  hearing,  at 
those  times,  instructed  the  said  John  Richards  to  act  as  her  attorney  in  this 
cause  instead  of  Cook,  who,  as  the  deponent  has  been  informed  and  be- 
lieves, hath  for  some  time  past  been  acting  as  her  attorney  therein ;  that 
the  paper-writing  now  shown  to  the  deponent  at  the  time  of  deposing 
hereto,  and  marked  with  the  letter  M.,  a  true  copy  whereof  is  hereunto 
annexed,  was  signed  by  the  said  Elizabeth  Davies  in  the  presence  of  the 
deponent,  by  her  making  a  cross  by  way  of  her  mark  thereon ;  that,  pre- 
viously to  her  signing  the  said  paper-writing  as  aforesaid,  the  said  John 
Richards  did,  in  the  deponent's  presence  and  hearing,  explain  to  the  said 
Elizabeth  Davies,  in  the  Welsh  language,  the  purport  and  meaning  of  the 
'ftlOl  conlents  °f lne  sa^  paper-writing,  *and,  at  the  request  of  the  said 
John  Richards,  he,  the  deponent,  immediately  afterwards,  and 
before  she  so  signed  as  aforesaid,  did  also  explain  to  her,  in  the  Welsh 
language,  the  purport  and  meaning  of  the  contents  of  the  said  paper- writing; 
and  the  deponent  verily  believes,  and  hath  no  doubt,  that  she  fully  under- 
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stood  the  purport  and  meaning  thereof;  and  that  the  names  « Thomas 
Mend  us,'  set  and  subscribed  to  the  said  paper- writing  as  a  witness  thereto, 
are  the  names  and  of  the  proper  handwriting  of  the  deponent." 

The  paper-writing  annexed  to  the  affidavit  was  as  follows: — 

"Mr.  Richards.  "Myself  against  Lowndes. 

"I  request  and  authorize  you  to  take  the  necessary  proceedings  to  pro- 
cure yourself  to  be  attorney  in  this  cause  on  behalf  of  me,  Elizabeth 
Da  vies,  the  demandant :  and,  for  so  doing,  this  shall  be  your  sufficient 
authority.    Dated,  &c. 

"Witness,  "The  x  mark  of 

"Thomas  Mendus."  "Elizabeth  Davies." 

ByleSy  Serjt.,  and  Manisty,  now  showed  cause,  upon  two  affidavits  by 
Cook,  and  one  by  William  Edwards,  his  clerk.  Cook,  m  his  affidavit, 
stated,  that  he  agreed  to  the  compromise  above-mentioned  upon  the  re- 
commendation of  the  demandant's  counsel,  who  advised  that  her  claim 
could  never  be  established ;  that,  since  the  day  of  the  trial,  he  had  been 
most  anxious  to  see  Mrs.  Davies,  and  had  used  his  utmost  endeavours  to 
obtain  an  interview  with  her,  but  without  success,  owing  to  the  interference, 
as  the  deponent  believed,  of  Thomas  Mendus  and  one  John  Bowen,  or  one 
of  them ;  that  the  deponent  verily  believed  that  the  application  to  get 
Richards  appointed  attorney  in  this  cause  in  the  stead  of  him  the  deponent, 
was  made  at  the  instance  of  Mendus  and  'Bowen,  or  one  of  them,  r»gxi 
with  the  view  of  taking  some  proceeding  to  get  rid  of  the  arrange- 
ment so  as  aforesaid  entered  into ;  that  the  said  arrangement  was  entered 
into  bond  fidey  and  without  any  other  view  or  object,  so  far  as  the  deponent 
was  concerned,  than  to  do  the  best  he  could  for  his  client,  the  said  Eliza- 
beth Davies ;  that,  since  the  trial,  the  said  Elizabeth  Davies  had  been  very 
much  in  the  company  of  Mendus  and  Bowen,  and  he  verily  believed  that 
she  was  entirely  under  their  influence  and  control ;  that  he,  on  the  14th 
instant,  called  at  the  office  of  the  commissioners  for  stamps  and  taxes,  in 
Somerset  House,  and  there  inquired  of  the  officer  by  whom  attorneys' 
certificates  are  issued,  whether  one  John  Richards,  of,  &c.,  had  taken  out 
his  certificate  as  an  attorney  or  solicitor  for  the  current  year,  whereupon 
the  said  officer  made  a  search,  and  informed  the  deponent  that  the  said 
John  Richards  had  not  taken  out,  neither  had  any  person  of  the  name  of 
John  Richards,  an  attorney  or  solicitor's  certificate  for  this  year ;  and  that 
the  deponent  verily  believed  that  the  said  John  Richards  mentioned  in  the 
affidavit  of  Mendus,  (on  which  this  rule  was  obtained,)  was  not,  when  the 
rule  was  granted,  and  is  not  now,  a  certificated  attorney. 

Edwards,  in  his  affidavit,  stated,  that  he  did,  on  or  about  the  17th  of 
December  last,  at  the  request  of  Cook,  the  attorney  for  the  demandant,  go 
to  Carmarthen,  in  South  Wales,  for  the  purpose  of  seeing  Mrs.  Davies, 
and  one  John  Bowen,  who  professed  to  act  as  agent  for  her ;  that  he  saw 
Bowen  at  Carmarthen  on  the  18th,  and  then  requested  him  to  go  to  the 
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demandant's  residence,  and  tell  her  that  the  deponent  required  to  see  her, 
but  that  Bowen  refused  to  comply  with  such  request  until  aAer  several 
days'  delay  and  entreaty,  when  he  proceeded,  as  the  deponent  was  informed 
and  believed,  to  Aberporth,  in  the  county  of  Cardigan,  where  the  demand- 
ant resided,  and  returned  with  her  to  Carmarthen ;  that  Mrs.  Davies 
•S121  *(wno  appeared  to  be  wholly  unacquainted  with  the  English  lan- 
guage) was  informed  by  Bowen,  at  Carmarthen  aforesaid,  in  the 
presence  of  the  deponent  (who  has  a  knowledge  of  the  Welch  language) 
in  the  Welch  language,  that  the  above  action  was  at  an  end,  whereupon 
she,  in  the  Welch  language,  said  she  was  happy  to  hear  that  the  matter 
was  settled  ;  that,  prior  to  Bowen,  Mrs.  Davies,  and  the  deponent  leaving 
Carmarthen  for  London,  Bowen  proposed  to  the  deponent,  that,  when  they 
arrived  in  Gloucester,  the  deponent  should  prepare  some  document  in 
writing,  which  Mrs.  Davies  might  execute,  and  thereby  assign  the  whole 
of  her  interest  in  the  cause  to  him,  Bowen ;  that  Bowen  told  the  deponent 
that  Mrs.  Davies  would  sign  any  instrument  he  thought  proper,  and  that 
it  was  his  intention  to  keep  her  out  of  the  way,  in  order  that  he  might 
get  the  money  agreed  to  be  accepted  by  way  of  compromise  of  the  above- 
named  cause  into  his  own  hands ;  that  the  deponent  came  from  Carmarthen 
to  London  in  company  with  Bowen  and  Mrs.  Davies,  and  arrived  in  Lon- 
don on  or  about  the  23d  of  December,  since  which  time  he  had  never 
seen  Mrs.  Davies,  but  that  Bowen  had,  within  the  last  three  weeks,  stated 
to  the  deponent  that  Mrs.  Davies  was  living  in  his  house,  No.  3,  New  Inn 
Yard,  Shoreditch,  and  that  subsequently  Bowen  informed  the  deponent 
that  he  had  caused  her  to  be  removed  from  New  Inn  Yard  aforesaid ;  that 
Bowen,  although  repeatedly  requested,  in  the  deponent's  presence,  by 
Cook,  to  produce  Mrs.  Davies,  to  enable  him,  through  the  medium  of  an 
interpreter,  to  explain  to  her  her  rights,  refused  to  do  so ;  that  Bowen  told 
the  deponent,  before  leaving  Carmarthen,  that  he,  upon  the  faith  that  the 
cause  had  been  compromised  for  a  large  sum  of  money,  either  had  given, 
or  would  give,  instructions  to  some  agent  at  or  near  Aberporth,  to  pur- 
chase or  bid  for  an  estate  in  that  neighbourhood,  which  was  then  shortly 
31  *to  ^e  s°ld  by  public  auction  ;  and  that  the  deponent,  for  the  rea- 
sons aforesaid,  verily  believed  that  the  object  of  Bowen,  in  keeping 
Mrs.  Davies  out  of  the  way  as  aforesaid,  was,  to  possess  himself  of  all 
moneys  to  which  she  was  or  might  become  entitled,  in  any  way  arising 
out  of  the  cause. 

This  application  is  founded  upon  the  single  affidavit  of  Thomas  Mendus : 
neither  the  demandant  herself,  nor  Bowen,  her  accredited  agent,  nor 
Richards,  the  proposed  new  attorney,  makes  any  affidavit.  This  rule  is 
open  to  three  objections — first,  that  there  is  much  reason  to  believe  that  this 
is  not  the  bond  fide  application  of  the  demandant  herself,  but  of  Bowen — 
secondly,  that,  this  being  a  real  action,  not  within  the  statute  of  Glou- 
cester, 6  Ed.  1,  c.  1,  the  suit  was  finally  determined  by  the  compromise, 
and  therefore  the  motion,  to  change  the  attorney,  is  irregular  and  super- 
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fluous — thirdly,  that  the  attorney  sought  to  be  substituted  is  not  certifi- 
cated. 

1.  The  affidavit  of  Mendus  is  by  no  means  satisfactory.  It  does  not 
show  with  sufficient  certainty  that  Mrs.  Davies  understood  the  purport  of 
the  authority  addressed  to  Richards  ;  it  merely  states  the  conclusion  of  the 
deponent :  and  the  paper  itself  does  not  even  purport  to  express  her  de- 
sire to  dispense  with  the  services  of  her  present  attorney.  [Maule,  J. 
The  affidavit  certainly  does  not  very  distinctly  bring  home  to  the  demand- 
ant the  nature  and  object  of  the  application.] 

2.  The  application  is  unnecessary.  Generally  speaking,  the  authority 
of  the  attorney  on  the  record  determines  with  the  judgment;  and  it  is 
competent  to  the  plaintiff  to  sue  out  execution  by  another  attorney,  with- 
out any  order  to  change  :  Tipping  v.  Johnson,  2  B.  &  P.  357.  And  in 
Doe  dem.  Bloomer  v.  B ransom,  6  Dowl.  P.  C.  490,  it  was  held  that  a  rule 
nisi  for  a  new  trial  obtained  and  served  by  an  *  attorney  different  r*oi4 
from  the  attorney  on  record,  without  an  order  to  change,  cannot 

be  treated  as  a  nullity.  So,  the  demandant  might,  without  an  order  to 
change,  proceed  upon  the  rule  for  payment  of  the  5000/.  by  a  new  at- 
torney, under  the  stat.  1  &  2  Vict.  c.  110,  s.  18.  In  short,  there  is  no 
application  that  could  be  made  in  the  present  state  of  the  cause,  to  which 
it  could  be  objected  that  there  had  been  no  rule  to  change  the  attorney. 
[Maule,  J.  Could  a  motion  to  set  aside  a  judgment  for  irregularity  be 
made  without  changing  the  attorney  ?  Wilde,  C.  J.  Assuming  all  you 
urge  to  be  correct,  how  does  that  show  that  the  attorney  may  not  be 
changed  ?]  It  shows  that  a  rule  or  order  for  that  purpose  would  at  least 
be  superfluous.  [Wilde,  C.  J.  If  the  demandant  chooses  to  object 
that  the  compromise  was  made  without  authority,  could  she  not  appoint 
another  attorney  for  the  purpose  of  making  an  application  to  the  court  to 
set  it  aside  ?  Maule,  J.  The  judgment  is  for  the  tenant.  But  there  is 
a  rule  still  pending  in  the  cause,  for  payment  of  the  5000/.  to  the  demand- 
ant.] The  rule  directs  the  money  to  be  paid  to  the  attorney  eo  nomine. 
[Wilde,  C.  J.  The  payment  of  the  money  to  Cook  is  intercepted  by  a 
rule  granted  yesterday  at  the  instance  of  Clarke,  one  of  the  former  at- 
torneys in  the  cause.] 

3.  The  attorney  sought  by  this  rule  to  be  substituted  for  Cook  is  un- 
certificated. He,  therefore,  can  have  no  right  to  come  and  ask  the  court 
to  enable  him  to  do  that  which  would  be  illegal,  and  would  subject  him 
to  penalties.  [Maule,  J.  Would  not  his  acts  be  valid,  though  he  might 
subject  himself  to  penalties?  Manning,  Serjt.,  produced  Mr.  Richards's 
certificate.  Wilde,  C.  J.  The  only  point  to  be  considered,  is,  whether 
it  is  sufficiently  shown  that  this  is  really  and  bond  fide  the  application  of 
Mrs.  Davies  herself.] 

Manning,  Serjt.,  in  support  of  the  rule.  Assuming  that  the  cause  had 
reached  its  termination,  which  it  *clearly  had  not,  there  could  be  r»gl5 
no  valid  objection  to  this  motion ;  for  any  thing  anterior  to  the 
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judgment,  it  would  still  be  necessary  that  the  application  should  be  made 
by  the  attorney  on  the  record,  or  by  an  attorney  properly  substituted  for 
him.  The  very  object  of  the  party  may  be  to  control  the  rule  of  the  17th 
of  December.  [Wilde,  C.  J.  The  court  wishes  you  to  confine  yourself 
to  the  point  already  intimated.  We  felt  a  difficulty  as  to  the  sufficiency 
of  the  affidavit,  when  the  rule  was  granted.  It  does  not  seem  to  us  to 
show  that  the  demandant  properly  understood  the  nature  of  the  applica- 
tion.] The  affidavit  states  that  it  was  properly  explained  to  her  by  the 
deponent  in  her  own  language,  and  that  she  appeared  fully  to  understand 
the  nature  and  effect  of  it.  If  there  be  any  doubt  about  the  fact,  it  might 
be  referred  to  the  master. 

Wilde,  C.  J.  If  the  court  could  satisfactorily  see  its  way  to  the  con- 
clusion that  this  is  really  the  application  of  the  demandant  herself,  but 
little  difficulty  would  be  felt  as  to  the  other  parts  of  the  case.  Whether 
or  not  she  could  take  any  new  step  by  another  attorney  without  an  order 
to  change,  it  is  unnecessary  to  consider.  It  appears  that  she  is  a  native 
of  Wales,  a  very  illiterate  person,  and  wholly  unacquainted  with  the 
English  language.  When  this  rule  was  moved  for,  doubts  were  enter- 
tained by  the  court  as  to  the  sufficiency  of  the  affidavit  upon  which  it  was 
founded :  and  the  observations  then  made  are  confirmed  by  the  cause 
shown  to-day,  which  materially  tends  to  increase  those  doubts.  Mendus 
might  believe  that  Mrs.  Davies  understood  the  purport  and  meaning  of  the 
document  she  signed :  nevertheless,  he  might  be  mistaken ;  and  he  does 
not  give  the  court  the  means  of  ascertaining  satisfactorily  that  she  did  un- 
derstand it.  The  affidavit  states  that  Mrs.  Davies  instructed  Richards  to 
•gi  gi  act  as  *her  attorney  in  this  cause  instead  of  Cook.  But  the  written 
authority  annexed  to  the  affidavit  does  not  support  that  statement. 
Possibly  she  might  have  intended  that  Richards  should  be  retained  to  take 
any  future  steps  in  the  cause  that  might  be  requisite,  but  not  that  Cook 
should  be  interfered  with  or  displaced,  as  to  any  thing  that  had  already 
been  done.  It  is  not  suggested  that  Cook  has  in  any  way  abused  the  con- 
fidence of  his  client.  He  opposes  this  motion  on  the  ground  that  it  is  his 
duty,  before  he  relinquishes  his  trust,  to  see  that  the  application  is  made 
with  her  knowledge  and  approbation.  He  swears  that  he  believes  Bowen 
to  be  the  moving  party ;  and  that  application  has  been  made  to  Bowen  to 
permit  him  to  communicate  with  Mrs.  Davies ;  but  that  she  is  concealed 
by  Bowen.  The  appointment  by  Richards,  therefore,  being  in  a  language 
unknown  to  the  client,  there  being  no  affidavit  by  her,  no  affidavit  by  any 
one  showing  that  this  application  is  made  with  her  knowledge  and  sanc- 
tion, and  it  being  sworn  that  she  is  concealed  from  her  former  attorney,— 
looking  to  her  interest  alone,  I  think  we  cannot  say  that  it  appears 
with  such  certainty  that  this  is  her  application  as  to  warrant  us  in  remov- 
ing Cook,  and  substituting  for  him  another  attorney,  who  may  exercise 
the  power  he  would  thus  acquire,  to  Cook's  prejudice. 

This  decision,  however,  must  be  without  prejudice  to  another  applica- 
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tion  founded  upon  affidavits  distinctly  showing  that  the  demandant  really 
does  know  and  approve  of  it. 

Maule,  J.  I  also  think  that  this  rule  must  be  discharged.  One  ground 
of  opposition  to  the  rule  is,  that  there  cannot  be  a  change  of  attorneys  in 
this  stage  of  the  cause — after  final  judgment.  It  is  contended  that  such 
a  change  is  unnecessary,  seeing  that  any  subsequent  step  may  be  taken 
by  another  attorney,  without  *any  such  rule.  It  does  not,  how-  r»gi7 
ever,  necessarily  follow,  that,  because  a  rule  is  unnecessary,  it 
must  be  refused.  I  am  inclined  to  think  that  an  application  of  this  kind 
may,  under  ordinary  circumstances,  be  made  notwithstanding  the  present 
position  of  the  cause.  It  is  unnecessary  to  determine  that  point :  and,  as 
no  decision  in  point  has  been  found,  it  will  be  more  convenient  not  to 
determine  it  on  this  occasion.  The  ground  stated  by  the  lord  chief  justice 
is  quite  sufficient  to  dispose  of  this  rule,  viz.,  that  it  is  not  shown  with  an 
adequate  degree  of  precision  that  this  is  in  reality  the  application  of  the 
demandant  herself.  No  affidavit  is  made  by  her :  nor  is  there  any  affidavit 
presenting  to  the  court  any  expressions  used  by  her  on  any  occasion.  All 
that  is  brought  before  us  is  a  representation  by  Mendus  of  the  sense  in 
which  he  understood  the  conversation  that  passed  between  Mrs.  Davies 
and  Richards,  and  of  his  belief  of  the  sense  iu  which  she  understood  the 
document  to  which  she  has  affixed  her  mark.  There  could  be  uo  good 
reason  for  not  procuring  the  affidavit  of  the  demandant  herself :  and,  if  she 
had  made  an  affidavit,  the  commissioner,  or  other  person  before  whom  it 
was  sworn,  must  have  certified  that  the  contents  of  the  affidavit  had  been 
first  read  and  explained  to  her  in  her  own  language,  and  that  she  appeared 
to  understand  it.  Here,  the  application  is  of  a  nature  that  must  necessa- 
rily be  quite  foreign  to  her  understanding;  and  there  is  no  affidavit  or 
certificate  that  she  did  understand  the  nature  and  object  of  it.  There  may 
have  been  a  reason  for  not  taking  her  before  a  commissioner.  It  may  very 
well  be  that  the  deponent  might  believe  what  he  has  sworn  to,  and  yet  the 
demandant  might  have  had  no  intention  to  deprive  Cook  of  the  authority 
given  to  him  by  his  position  of  attorney  on  the  record.  The  written  au- 
thority, which  is  deliberately  written  by  a  member  of  the  profession,  who 
wishes  to  be  appointed  attorney  for  *the  demandant  in  lieu  of  Cook,  r*gig 
makes  no  mention  whatever  of  Cook :  it  is  a  mere  expression  of 
a  wish  on  her  part  that  Richards  shall  be  her  attorney  in  the  cause  ;  and 
the  affidavit  of  Mendus  states  that  he  explained  to  her,  in  the  Welch  lan- 
guage, the  purport  and  meaning  of  the  contents  of  the  paper,  and  that  he 
believes  that  she  fully  understood  the  same.  All  this  may  be  perfectly 
false,  and  yet  it  might  not  be  practicable  to  assign  perjury  on  it.  It  may 
also  be  that  Mendus  is  mistaken :  his  wishes  may  be  the  parent  of  his 
belief.  The  application  is  thus  made  under  circumstances  of  great  sus- 
picion. When  the  rule  was  moved  for,  I  intimated  to  my  brother  Man- 
ning a  strong  opinion  that  the  materials  were  insufficient ;  and  his  atten- 
tion was  pointedly  called  to  the  propriety  of  having  an  affidavit  from  the 
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demandant  herself.  He  has  not,  however,  thought  it  necessary  to  adopt 
the  suggestion.  Upon  further  consideration  of  the  matter,  I  am  clearly 
of  opinion  that  there  was  no  foundation  for  the  rule  upon  the  original  affi- 
davit. But,  when  we  have  in  answer  the  affidavit  of  Cook,  that  Mrs.  Davies 
is  under  the  influence  of  Mendus  and  Bowen,  or  one  of  them,  and  that  he 
is  refused  access  to  her  for  the  purpose  of  ascertaining  her  wishes  upon 
the  subject,  the  suspicion  created  by  the  defective  materials  presented  in 
support  of  the  motion,  is  most  materially  strengthened. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  affidavit  upon  which 
this  rule  was  obtained,  is,  I  think,  open  to  all  the  observations  that  have 
been  made  upon  it.  In  the  first  place,  the  written  authority  is  given  in  a 
language  unknown  to  the  demandant ;  and  the  affidavit  merely  states  that 
the  deponent  explained  to  her  its  purport  and  meaning,  and  that  he  be- 
lieves she  fully  understood  it.  In  the  case  of  an  affidavit  made  by  a 
marksman,  the  person  who  administers  the  oath  certifies  in  the  jurat  that 

•8191  ^e  ^^avit  was  reac^  over  t0  tne  "deponent,  and  that  he  appeared 
fully  to  understand  it :  (a)  the  affidavit  of  a  by-stander  that  he  ap- 
peared to  understand  it,  would  not  be  received.  There  is  here  also  this 
additional  difficulty,  that  the  precise  words  of  the  conversation  between 
the  deponent  and  Mrs.  Davies  and  Richards  are  not  given.  Standing 
upon  the  affidavit  of  Mendus  alone,  therefore,  I  should  hesitate  to  come 
to  the  conclusion  that  this  is  really  the  application  of  Mrs.  Davies  herself. 
The  affidavits  filed  in  answer  put  the  matter  beyond  all  doubt. 

V.  Williams,  J.,  having  been  counsel  in  the  cause  in  all  its  stages, 
declined  to  give  any  opinion.  Rule  discharged. 


Manning,  Serjt.,  on  the  19th  instant,  again  obtained  a  similar  rule, 
upon  the  affidavit  of  the  demandant  herself,  and  that  of  one  William 
Jones,  an  attorney  of  this  court. 

The  demandant  in  her  affidavit  stated  « that  she  did,  on  the  18th  of 
January  instant,  affix  her  mark  by  way  of  signature  to  an  authority  and 
request  in  writing,  in  the  Welch  language,  and  to  a  translation  thereof  in 
the  English  language,  addressed  to  Mr.  John  Richards,  one  of  the  attorneys 
of  this  court,  authorizing  and  requesting  him  to  take  the  necessary  pro- 
ceedings, on  the  behalf  and  in  the  name  of  the  demandant,  for  the  removal 
of  Mr.  G.  W.  F.  Cook  from  being  her  attorney  in  this  action,  and  for  pro- 
curing himself,  the  said  John  Richards,  to  be  substituted  as  the  attorney 
of  the  demandant  in  this  action,  instead  of  the  said  G.  W.  F.  Cook." 

•8201    T**e  Jurat  was  ^  f°N°ws       Sworn  in  court  at  Westminster  •Hall, 
in  the  county  of  Middlesex,  this  18th  day  of  January,  1847,  by 
the  deponent,  the  contents  of  the  affidavit  having  been  first  read  and  ex- 

(n)  Se«  R.  E.  31  G.  3,  Q.  B.  4  T.  R.  284;  R.  T.  1  G  4,  Ex<  h.  And  »ee  1  ChitL  R.  660, 
Haynes  v.  Powell,  A  IWl.  P.  C.  59'J.  Sec  aUo  Rex  v.  The  Sheriff  of  Middlesex,  in  Disney  v 
Jnthony,  4  Dowl.  P.  C.  705. 
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plained  to  her  in  the  Welch  language,  (a)  by  William  Jones,  of,  &c.,  who 
was  first  sworn  duly  to  interpret  the  same."  (b) 

The  authority  referred  to  in  the  above  affidavit  (of  which  there  were  two 
copies,  the  one  in  the  English,  the  other  in  the  Welch  language,  to  both 
of  which  the  demandant's  mark  was  affixed)  was  as  follows,  and  was 
witnessed  by  Jones : — 

"Mr.  Job u  Richards.  « Myself  against  Lowndes. 

"Sir, — I  authorize  and  request  you  to  take  the  necessary  proceedings, 
on  my  behalf,  and  in  my  name,  for  the  removal  of  Mr.  G.  W.  F.  Cook  from 
being  my  attorney  in  this  action,  and  for  procuring  yourself  to  be  substi- 
tuted as  my  attorney  in  this  action  instead  of  the  said  G.  W.  F.  Cook. 
Dated,"  &c. 

Jones's  affidavit  stated,  that  he  was  well  acquainted  with  the  Welch 
and  English  languages,  and  that  the  paper-writing  marked  A.  was  a  cor- 
rect translation  of  the  paper-writing  marked  B.,  and  that  he  distinctly 
explained  to  the  demandant  in  the  Welch  language  the  contents  of  the 
affidavit  marked  C,  before  the  swearing  thereof  by  her,  when  she  said  to 
the  deponent  that  she  understood  the  purport  and  contents,  and  fully  ap- 
proved thereof ;  and  that  he,  at  the  same  time,  distinctly  explained  to  her 
the  contents  of  the  said  paper-writing  marked  A.,  and  read  and  explained 
to  her  the  contents  of  the  said  paper-writing  marked  B.,  when  she  said 
that  she  understood  the  purport  and  contents  of  the  said  several  paper- 
writings,  and  fully  approved  thereof;  that  the  demandant  thereupon  signed 
the  said  two  paper-* writings  marked  respectively  A.  and  B.,  by  r.g21 
affixing  her  mark  thereto  respectively,  in  the  presence  of  the  de- 
ponent ;  that  the  name  "  William  Jones"  respectively  subscribed  to  the 
said  paper-writings  respectively  marked  A.  and  B.,  as  the  witness  attest- 
ing the  signatures  thereof  respectively  by  the  demandant,  were  the  names, 
and  of  the  proper  handwriting,  of  the  deponent ;  and  that  the  demandant 
did,  on  the  said  18th  of  January  instant,  state  to  the  deponent  that  it  was 
her  wish  and  intention  that  Cook  in  the  said  paper-writings  named,  should 
be  removed  from  being  her  attorney  in  this  action,  and  that  Richards 
should  be  substituted  as  her  attorney  in  this  action  instead  of  Cook,  and 
that  it  was  with  the  view  of  having  Cook  removed  from  being  her  said 
attorney,  and  having  Richards  substituted  as  her  attorney  in  his  stead, 
that  she  had  so  signed  the  said  paper-writings  respectively  marked  A.  and 
B.  as  aforesaid. 

C.  Jones,  Serjt,  now  showed  cause.  The  demandant  is  not  described 
in  her  affidavit,  in  conformity  with  the  rule  of  H.  T.  2  W.  4.  (c)  In  Law- 
son  v.  Case,  1C.&M.  481,  3  Tyrwh.  489,  2  Dowl.  P.  C.  40,  it  was  held 
that  an  affidavit  made  by  a  defendant  in  a  cause  could  not  be  read,  unless 
his  addition  was  inserted  therein.   And,  although,  in  the  subsequent  case 

(a)  See  Archb.  Proot.,  7th  edit.  1214.  (6)  Vido  post,  p.  823,  n.  (g). 

(c)  Which  requires  that  "the  addition  of  every  perron  making  an  affidavit  shall  be  inserted 
therein."  See  8  Bingh.  289,  1  M.  &  Scott,  416,  3  R  &  Ad.  370,  2  C.  &  J.  169,  2  Tyrwh.  341, 
4  Bligh,  N.  S.  593,  1  DowL  P.  C.  184. 
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of  Jackson  v.  Chard,  2  Dowl.  P.  C.  469,  it  was  held,  that,  where  the  de- 
fendant makes  the  affidavit,  his  addition  need  not  be  given,  the  propriety 
of  that  decision  was  much  doubted  in  Brooks  v.  Farlar,  3  Scott,  654. 
[Maule,  J.  In  Archbold's  Practice,  7th  edit.,  Lawson  v.  Case  is  said  to 
be  a  solitary  case,  and  evidently  wrong.] 

•8221  a^avit  °f  tne  demandant  being  that  of  a  person  unac- 

quainted with  the  English  language,  and  a  marksvjoman,  the  jurat 
ought  to  show  that  it  was  explained  to  her  at  the  time  of  swearing,  and 
that  she  understood  it.  [Maule,  J.  Would  that  which  you  suggest  be 
necessary  in  the  case  of  an  affidavit  made  by  a  Frenchman  ?  It  does  not 
seem  to  supply  the  defect  of  literature.]  By  rule  of  court,  of  31  G.  3,  (a) 
it  is  provided,  that,  "  where  any  affidavit  is  taken  by  any  commissioner 
of  the  King's  Bench,  made  by  any  person  who,  from  his  signature, 
appears  to  be  illiterate,  the  commissioner  shall  certify  or  state  in  the  jurat 
that  the  affidavit  was  read  in  his  presence  to  the  party  making  the  same, 
and  that  such  party  seemed  perfectly  to  understand  it ;  and  also  that  the 
said  party  wrote  his  signature  in  the  presence  of  the  commissioner."  So, 
by  rule  of  the  court  of  Exchequer,  Hilary  term,  40  G.  3,  (b)  "  it  must  be 
certified  in  the  jurat  of  affidavits  made  in  the  Exchequer  by  illiterate 
persons,  that  the  deponents  understood  the  affidavits,  and  made  them  in 
the  presence  of  the  commissioner  taking  the  same."  [Maule,  J.  These 
rules  apply  to  affidavits  taken  by  commissioners,  not  to  those  made  in 
court.(c)]    It  would  seem  to  be  otherwise,  from  the  rule  of  Trinity  term, 

1  G.  4,  Exch.,(rf)  which  requires  the  jurat  to  state  that  the  affidavit  was 
read  to,  and  understood  by,  the  deponent,  in  the  presence  of  the  officer  of 
the  court,(e)  or  person  administering  the  oath.    And  in  Haynes  v.  Powell, 

2  Dowl.  P.  C.  599,  it  was  held,  that,  if  an  illiterate  person  is  sworn  in 
*8231    court,  or  De*°re  a  commissioner,  the  *fact  of  the  affidavit  being 

J  read  over  to  him,  and  his  understanding  it,  must  be  stated  in  the 
jurat.  The  court  must  be  satisfied  that  the  party  is  duly  sworn.  [Maule,  J. 
The  court  is  satisfied,  (g) 

The  affidavits  do  not  by  any  means  show  that  this  is  really  the  appli- 
cation of  the  demandant  herself. 

Manning,  Serjt.,  in  support  of  the  rule,  was  not  called  upon. 

Per  Curiam.  We  think  it  now  sufficiently  appears  that  the  applica- 
tion to  substitute  Richards  as  the  attorney  in  this  cause  in  lieu  of  Cook, 
is  made  with  the  knowledge  and  under  the  sanction  of  the  demandant, 
and  therefore  that  this  rule  should  be  made  absolute,  saving  any  lien  that 
Cook  may  justly  have  for  costs  due  to  him.  Rule  absolute  accordingly. 

(n)  7T.R  83.  (6)  8  Price,  504. 

(r)  Archb.  Pr.  1214.  (d)  8  Price,  501. 

{e)  An  affidavit  of  a  marksman,  which  expresses  in  the  jurat  that  A.  B.  had  been  first  sworn 
to  Uie  fact  that  he  hud  read  over  and  explained  the  affidavit  to  the  marksman,  and  that  he  under* 
Mood  it,  is  insufficient;  the  officer  himself  ought  to  explain  it   Rex  v.Jnlhony,  4  Dowl.  P.  C  765. 

(g)  The  jurat  was  signed  by  V.  Williams,  J.,  who  personally  satisfied  himself  that  the  affida- 
vit was  properly  explained  to,  and  the  nature  of  the  application  understood  and  approved  by 
Uie  demandant. 


Digitized  by  Google 


3  Manning,  Granger,  &  Scott.  823 

Scott,  on  behalf  of  Henry  Clarke,  one  of  the  former  attorneys  for  the 
demandant  in  this  cause,  on  the  15th  instant,  obtained  a  rule  calling  upon 
the  demandant  and  tenant  respectively,  upon  notice  of  that  rule  to  be  given 
to  their  respective  attorneys,(a)  to  show  cause  why  it  should  not  be  re- 
ferred to  one  of  the  masters  to  ascertain  the  amount  of  the  lien,  if  any,  of 
Clarke,  upon  the  sum  of  5000/.  agreed  by  the  rule  of  court  of  the  17th 
of  'December,  1846,  to  be  paid  by  the  tenant  to  Cook,  the  de-  r»g24 
mandant's  then  attorney,  as  and  for  a  compromise  of  this  action, 
as  against  the  said  demandant;  and  why  the  tenant,  or  his  attorneys, 
should  not  pay  to  Clarke  the  amount  of  such  lien  when  so  ascertained  as 
aforesaid  ;  and  why,  in  the  mean  time,  the  tenant  and  his  attorneys  should 
not  be  restrained  from  paying,  and  the  demandant  and  her  said  attorney, 
Cook,  from  receiving,  the  said  sum  of  5000/.,  or  any  part  thereof,  without 
first  paying  to  Clarke  the  amount  of  such  lien ;  or  why  the  tenant,  or  his 
attorneys,  should  not  pay  the  5000/.  into  the  hands  of  the  masters  of  this 
court,  to  abide  the  further  order  of  the  court. 

The  affidavit  upon  which  the  motion  was  founded,  stated  that  Clarke 
was,  on  the  22d  of  October,  1844,  duly  retained  as  the  attorney  for  the  de- 
mandant in  this  cause,  in  the  place  of  Messrs.  Da  vies  and  Son,  who  had 
for  some  time  had  the  conduct  of  the  suit ;  that  Clarke  continued  to  act 
as  the  attorney  for  the  demandant  down  to  the  13th  of  March,  1846,  when 
the  following  order  was  made  by  Cresswell,  J.: — «  Davies  v.  Lowndes, 
By  consent  of  Mr.  Henry  Clarke,  I  do  order  that  Mr.  Gustard  be  appointed 
attorney  for  the  demandant  herein,  instead  of  the  said  Mr.  Clarke,  without 
prejudice  to  the  said  Mr.  Clarke's  lien  for  costs,  &c.:"  that,  after  the 
cause  had  been  compromised,  Clarke  applied  to  Cook  for  an  undertaking 
to  pay  his  costs  out  of  the  5000/.  which  Cook  declined  to  give ;  and  that 
Clarke  had  made  out  and  duly  delivered  his  bill  of  costs,  charges,  and 
disbursements,  to  the  demandant. 

Against  this  rule  cause  was  now  shown  by  Martin,  and  Channell,  Serjt., 
on  behalf  of  the  tenant,  and  by  Manning,  Serjt,  on  behalf  of  the  demand- 
ant. The  opposition  of  the  latter  was  founded  upon  the  affidavits  of  John 
Bowen  and  of  Cook. 

*Bowen,  in  his  affidavit,  stated,  that  upon  the  order  being  r»g25 
made  for  substituting  Gustard  as  the  demandant's  attorney  in  lieu 
of  Clarke,  (the  13th  of  March,  1846,)  the  latter  applied  to  Bowen,  as  agent 
of  the  demandant,  to  accept  in  his  favour,  in  the  demandant's  name,  two 
bills,  dated  that  day,  one  for  1000/.,  the  other  for  1778/.  As.  Ad.,  payable 
two  months  after  date ;  that  Bowen  accepted  the  bills  under  the  power 
of  attorney  held  by  him,  (dated  the  7th  of  March,  1846,)  and  delivered  them 
to  Clarke  ;  that  it  was  agreed  between  Bowen,  as  such  agent,  and  Clarke, 
that  they  (the  bills)  should  be  taken  and  accepted  by  Clarke  in  satisfaction 
of  all  claims  of  Clarke  upon  the  demandant  for  or  in  respect  of  his  costs, 


(a)  The  service  of  the  rule  upon  Cook,  who  did  not  appear  in  opposition  thereto,  was  held 
sufficient  to  call  upon  him  for  an  answer. 

vol.  m.  64  2  U 
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charges,  expenses,  and  disbursements  as  attorney  in  this  cause ;  and  that 
the  two  bills  so  taken  and  accepted  by  Clarke,  were  still  retained  by 
him. 

Cook  in  his  affidavit  stated,  that  he  was  appointed  attorney  for  the  de- 
mandant by  a  judge's  order,  dated  the  28th  of  October,  1846  ;  that  he 
afterwards  received  the  bulk  of  the  papers  in  the  cause  from  Messrs.  Davies 
&Son;  that  he  received  other  papers  from  Gustard  ;  that  he  never  received 
any  papers  from  Clarke,  nor  had  he  any  notice  of  Clarke's  lien  when  he 
received  the  papers  from  Davies  &  Son  and  Gustard ;  that  he  had  no 
notice  of  Clarke's  lien  until  the  17th  of  December,  1846,  after  the  cause 
had  been  compromised ;  that  one  Scott,  a  client  of  Clarke's,  informed  him 
(Cook)  that  he  (Scott)  had  paid  Clarke  all  his  actual  expenses  in  the  cause, 
receiving  bills  from  Bowen  at  the  rate  of  500/.  for  every  100/.  advanced : 
that  Clarke  had  informed  the  deponent  to  the  same  effect ;  and  that  it  was 
his  intention  to  obtain  his  full  costs,  in  order  to  repay  Scott ;  that  the  pay- 
ment of  the  5000/.  into  court  would  be  injurious  to  the  demandant,  by 
reason  of  the  delay,  and  the  possibility  of  other  liens  being  sought  to  be 
attached  to  it ;  that  the  deponent  had  laid  out  large  sums  in  conduct* 

♦8261  in&  ^e  cause  >  *hat  *ne  ka(*  no*  ye*  maa<e  out  his  anu*  was 
therefore  unable  to  state  the  amount,  but  believed  it  would  con- 
siderably exceed  1000/.(a) 

Martin,  and  Channell,  Serjt.  By  the  rule  of  the  17th  of  December, 
1846,  the  tenant,  for  whom  a  verdict  was  found  by  the  grand  assize,  is 
ordered  to  pay  6000/.,  to  Cook,  the  demandant's  attorney,  within  a  month. 
Since  that  rule  was  made,  claims  have  been  made  on  behalf  of  five  differ- 
ent parties,  viz.  Gustard,  Davies  and  Son,  Clarke,  and  Cook,  who  had, 
at  various  times,  acted  as  attorneys  for  the  demandant  in  the  cause,  and 
Richards,  her  present  attorney.  The  tenant  is  ready  to  pay  the  money 
into  court,  or  to  dispose  of  it  in  any  way  the  court  may  direct.  [Wilde,  C.  J. 
The  order  to  pay  the  money  to  the  attorney  is,  prima  facie,  an  order  to  pay 
it  to  the  demandant.  At  the  present  moment,  all  we  have  to  deal  with  is 
the  application  of  Mr.  Clarke  that  his  lien  may  have  effect.] 

Manning,  Serjt.,  for  the  demandant.  Clarke's  lien  never  attached  to 
the  fund  in  question  ;  and,  if  he  ever  had  a  lien,  he  has  lost  it  by  receiv- 
ing negotiable  securities  in  satisfaction  of  his  demand.  The  5000/.  is  not 
a  sum  recovered  in  the  cause.  It  is  a  mere  bonus  or  gratuity  given  by 
the  tenant,  who  has  obtained  a  verdict  in  the  cause,  to  the  demandant : 
and  the  mere  circumstance  of  the  payment  being  secured  by  a  rule  of 
court  does  not  in  any  degree  alterthe  character  of  die  transaction.  [Maulk,  J. 
The  lien  of  the  attorney  arises  out  of  an  implied  contract.  If  the  parties 
had  entered  into  a  special  contract,  the  attorney  would  of  course  have 
•8271  stipulated  *°r  payment  of  his  costs  out  of  any  fund  that  *might  be 
J    realized,  whether  by  a  verdict  and  judgment  or  by  a  compromise. 

(a)  This  affidavit  had  been  made  by  Cook  whilst  he  was  attorney  iu  the  cause,  and  was 
now  used  by  Richards,  the  substituted  attorney. 
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The  honesty  of  the  case  certainly  is,  that  the  attorney's  lien  should  attach 
upon  money  that  is  the  fruit  of  his  labour  and  skill,  more  particularly 
where  he  has  taken  up  the  cause  of  a  poor  person. 

At  all  events,  the  lien  is  destroyed  by  the  taking  of  security  :  Cowdl  v. 
Simpson,  16  Ves.  275.  Lord  Eldon  there  says :  »<  Looking  through  the 
general  doctrine  of  lien  as  applicable  to  all  cases  except  the  purchase  of 
an  estate,  with  reference  to  which  it  has  in  a  series  of  decisions  been 
extended,  it  may  be  described  as  prima  facie  a  right  accompanying  the 
implied  contract.  In  the  case  of  a  factor,  who  has  a  lien  both  for  his 
expenditure  upon  the  goods  in  his  possession  and  his  general  balance  upon 
former  transactions,  entering  into  a  special  contract  for  a  particular  mode 
of  payment,  he  loses  his  lien."  And  in  C/wse  v.  Westmore,  5  M.  &  S.  180, 
Lord  Ellenborougu  says :  *«  In  Cowell  v.  Simpson,  the  lord  chancellor 
considers  a  lien  as  a  right  accompanying  an  implied  contract ;  and,  in  one 
passage  of  his  judgment,  he  is  reported  to  have  said— « If  the  possession 
commences  under  an  implied  contract,  and  afterwards  a  special  contract 
is  made  for  payment,  in  the  nature  of  the  thing,  the  one  contract  destroys 
the  other but  it  is  evident,  from  other  parts  of  the  report,  that  the  lord 
chancellor  was  there  speaking  of  a  special  contract  for  a  particular  mode 
of  payment.  Such  a  contract  is  apparently  inconsistent  with  a  right  to 
detain  the  possession;  and,  consequently,  will  defeat  a  claim  to  the  exer- 
cise of  such  a  right.  And  we  agree,  that,  where  the  parties  contract  for  a 
particular  time  or  mode  of  payment,  the  workman  has  not  a  right  to  set 
up  a  claim  to  the  possession  inconsistent  with  the  terms  of  his  contract." 
[Maule,  J.  Does  Bowen  state  that  the  bills  are  paid  ?]  He  does  not :  he 
merely  states  that  they  *are  still  retained  by  Clarke.  [Wilde,  C.  J.  r#g2§ 
They  are  long  over- due :  of  course  they  are  unpaid.]  A  ship- 
owner taking  bills  for  freight,  loses  his  lien.  [Wilde,  C.  J.  A  landlord 
does  not  lose  his  right  to  distrain  for  arrears  of  rent,  by  taking  a  bill  or 
note  for  the  amount.]  (a)  The  right  of  distress  is  the  higher  security, 
and  therefore  does  not  merge  in  the  lesser.  [Cresswell,  J.,  referred  to 
Dixon  v.  Yates,  5  B.  &  Ad.  313,  2  N.  &  M.  177.  There,  D.  bought  of 
Y.  forty-six  puncheons  of  rum  lying  in  the  warehouse  of  Y.  at  Liverpool, 
and  sold  them  to  C,  who  was  a  clerk  of  Y.,  but  carried  on  business  for  him- 
self. D.  gave  C.  an  invoice,  specifying  the  marks  and  numbers  of  each 
puncheon,  and  took  his  acceptances  for  the  price.  The  rum,  and  the  sam- 
ples which  had  been  taken,  remained  in  Y.'s  warehouse.  The  invariable 
mode  of  delivering  goods  sold  while  they  are  in  warehouses  at  Liverpool, 
is  by  the  vendor's  giving  a  delivery-order  to  the  vendee.  D.  was  asked 
by  C.  for  delivery-orders,  but  declined  giving  any  except  for  two  or  three 
puncheons,  which  C.  received.  C.  marked,  coopered,  and  gauged  the  casks. 
While  the  bills  were  running,  C.  sold  twenty-six  of  the  puncheons  to  K., 

(a)  Soe  Jhirrit  v.  Sltiptcay,  Bull.  N.  P.  1 82  ;  Dava  v.  Gydt,  2  Ad.  &  E.  623,  4  N.  it  M.  462 ; 
Palfrty  v.  Baker,  3  Price,  072. 
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who  paid  for  them,  and  who,  by  C.'s  permission,  without  the  knowledge 
of  D.,  gauged  and  coopered  the  casks  in  the  warehouse  of  Y.,  and  marked 
them  with  his  initials.  C.  gave  an  invoice  to  K.,  stating  the  marks  and 
numbers  of  the  casks,  and  by  whom  the  rum  was  bonded.  C.  also,  while 
tfie  bills  were  running,  sold  eighteen  puncheons  of  the  rum  to  two  other 
parties,  to  whom  he  gave  similar  invoices,  and  samples,  and  who  after- 
wards obtained  three  of  the  puncheons,  on  a  delivery  order  signed  by 
themselves,  but  not  by  D.  They  paid  C.  for  the  whole.  The  bills 
•8291  &ven  C.for  the  price  of  the  forty-four  * puncheons ,  were  dis- 
honoured. And  it  was  held,  upon  a  special  case, — whereby  it 
was  agreed  that  the  court  should  be  at  liberty  to  draw  from  the  facts  any 
inference  that  the  jury  might  have  drawn, — that  C.  never  had  acquired 
the  actual  possession  of  the  rum,  and,  on  his  dishonouring  his  acceptances, 
D.  had  a  lien  on  it  for  the  price ;  and  that  C.'s  sub-vendees  could  not 
claim  against  D.  the  rum  which  remained  undelivered  to  them.  Wilde,  C.  J. 
The  order  for  changing  the  attorney, — which  is  dated  on  the  day  the  two 
bills  are  alleged  to  have  been  drawn  and  accepted, — expressly  reserves 
the  lien  of  Clarke.  That  seems  to  negative  the  inference  drawn  by 
Bowen.]  The  order  would,  of  course,  be  drawn  up  in  the  ordinary  form. 
[Wilde,  C.  J.  This  order  is  not  in  the  usual  form  ;  the  usual  order  pro- 
vides for  payment  of  the  attorney's  bill.] 

Scott,  in  support  of  his  rule,  relied  on  Stevenson  v.  Blakeloclc,  1  M.& 
S.  535,  where  it  was  held  that  the  lien  of  the  attorney  is  not  extinguished 
by  his  taking  acceptances,  which  are  afterwards  dishonoured ;  and  where 
Lord  Ellen  borough  observed  :  « It  is  unnecessary  to  canvass  the  doctrine 
in  Cowell  v.  Simpson,  inasmuch  as  there  is  a  material  distinction  between 
that  case  and  the  present ;  for  there  the  bills  were  running,  and  there  was 
no  reason  to  presume  that  they  would  not  be  duly  paid  ;  in  this  case,  the 
bills  have  been  refused  payment.  Assuming,  then,  the  position  of  the 
lord  chancellor  to  be  correct,  here  there  is  the  further  circumstance  of  the 
bills  being  dishonoured  ;  which  places  this  defendant  in  his  original  situation 
as  to  lien."  [Wilde,  C.  J.  We  feel  no  doubt  that  Clarke's  lien  attaches 
upon  the  fund  in  question,  and  we  think  it  is  not  extinguished  by  the 
•8301  ^king  of  securities  that  have  turned  out  to  be  'worthless.  We 
think,  however,  the  affidavit  should  have  shown  the  amount  of 
Clarke's  claim :  in  this  respect  it  is  defective.]  It  is  sworn  that  the  bill 
has  been  delivered :  the  amount  cannot  be  material,  seeing  that  the  rule 
merely  asks  that  effect  may  be  given  to  Clarke's  lien,  when  ascertained 
by  taxation.  [Wilde,  C.  J.  You  ask  to  have  the  whole  5000/.  paid  into 
court.  Surely  you  cannot  be  entitled  to  that,  when  you  do  not  show  that 
you  have  a  lien  to  the  extent  of  5/.  Manning,  Serjt.,  admitted  that  the 
bill  had  been  delivered,  and  that  the  amount  claimed  was  718/.  5*. 
\0d.] 

Wilde,  C.  J.  Let  that  sum  be  paid  into  court  by  the  tenant,  there  to 
remain  to  abide  the  result  of  a  taxation  of  Clarke's  bill,  Clarke  giving 
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credit,  on  such  taxation,  for  any  sums  received  by  him  from  or  on  account 
of  the  demandant.  Rule  absolute  accordingly.(a) 

*Martini  for  the  tenant,  asked  for  his  costs  of  showing  cause,  r»^i 
to  be  paid  out  of  the  fund. 

Wilde,  C.  J.    In  right,  no  costs  are  given. 

(a)  See  Anonymous,  1  Snlk.  86,  Carth.  412,  Skinn.  679,  Comb.  439;  Turwin  v.  Gibson, 

3  Atk.  720 ;  Waldron,  In  re,  2  Str.  1 120 ;  Rex  v.  Smollett,  3  Burr.  1313;  Wilkin*  v.  Carmirhael, 
1  Dougl.  104 ;  Welsh  v.  Hole,  1  Dougl.  238;  Griffin  v.  Eylet,  1  H.  Bla.  122 ;  MilcheU  v.  Oldficld, 

4  T.  R.  123 ;  Read  v.  Dupper,  6  T.  R.  361 ;  Hollis  v.  Claridge,  4  Taunt  807 ;  Cowell  v.  Belttley, 
10  Bingh.  432,  4  M.  &  Scott,  265,  2  Dowl.  P.  C.  780;  Worrall  v.  Johnson,  2  Jac.  &  W.  218; 
CoUgrave  v.  Monley,  1  Turn.  &  Rum.  400 ;  Fleury  v.  The  Earl  of  Mtalh,  1  Alcock  &  N.  88; 
Newton  v.  Harland,  2M.&G.  880,  4  Scott,  N.  R.  769;  Tidd's  Practice,  9th  edit,  337,  338; 
Archbold's  Practice,  7th  edit,  86,  87. 

The  rule  of  the  17th  of  December,  1846,  for  payment  of  tho  5000/.  to  Cook,  was  after- 
wards, in  consequence  of  other  claims  being  set  up  on  the  fund,  amendpd  by  an  order  of 
Maule,  J.,  at  chambers,  made  by  consent  Tho  amended  rule  directed  "  that  the  tenant  do 
and  shall  forthwith  pay  to  Gu>tard  the  sura  of  250/.,  to  Messrs.  Duvies  &  Son  die  sum  of 
700/.;  nnd  that  he  do  and  shall  forthwith  pay  into  court  the  sum  of  1600/.  to  cover  the  lien 
claimed  by  Cook,  and  also  the  sum  of  718/.  5*.  10d.  to  cover  tho  lien  claimed  by  Clarke  ;  and 
that,  out  of  the  said  last-mentioned  sum,  there  be  paid  out  of  court  to  Clarke  die  amount  of 
his  bill,  as  soon  as  the  same  shall  have  been  ascertained  by  the  master;  and  diat  die  tenant 
shall  forthwith  pay  the  residue  of  the  said  sum  of  5000/.,  amounting  to  dio  sum  of  1731/.  14i. 
2<i,  to  the  said  demandant" 

Cook  s  cluim  was  afterwards  satisfied  by  paying  him  800/.,  and  Clarko's  bill  was  taxed  at 
about  400/.  Several  other  payments  having  been  made  in  satisfaction  of  liabilities  incurred 
by  the  domandunt,  in  the  result,  she  returned  to  Wales  with  about  500/. 


PATER  v.  BAKER.    Jan.  16. 

In  case  against  a  surveyor  of  highways,  appointed  under  the  7  &  8  Vict  c.  84,  for  the  follow- 
ing words  alleged  to  have  been  spoken  by  him  at  a  public  auction,  in  reference  to  certain 
unfinished  houses  at  a  place  called  Agar  Town,  which  tho  plaintiff  had  put  up  for  sale — 
«My  object  in  attending  this  sale  is,  to  inform  purchaser^  if  there  be  any  here  present 
diat  I  shall  not  allow  purchasers,  (meaning  persons  who  then  might  be  disposed  to  purchase  at  tlie 
said  sale  the  said  house  of  the  plaintiff,  so  exposed  for  sale  as  aforesaid,')  to  be  finished  or  occu- 
pied, until  the  roads  are  made  good  in  Agar  Town.  I  have  no  power  to  compel  any  one 
to  make  the  roads;  but  I  have  power  to  stop  tho  buildings  until  tho  roads  are  made.  If 
mere  shall  be  any  purchasers,  they  wdl  have  to  keep  the  carcasses  in  their  unfinished 
state  until  the  roads  arc  made" — die  judge  at  the  trial  allowed  the  declaration  to  bn 
amended,  under  the  3  &  4  W.  4,  c.  42,  s.  23,  by  substituting,  for  the  words  in  italir,  tho 
words  uthe  houses:" — Held,  diat  such  an  amendment  was  properly  allowed. 

In  such  a  case,  malice  is  not  to  be  inferred  from  the  circumstance  of  the  defendant  having 
O'-ted  upon  an  incorrect  view  of  his  duty,  founded  upon  an  erroneous  construction  of  the 
statute. 

Case,  for  words  in  the  nature  of  slander  of  title. 

The  declaration  stated  that  the  plaintiff,  before  and  at  the  time  of  the 
committing  of  the  grievances  by  the  defendant  thereinafter  mentioned, 
was  possessed,  for  the  residue  of  a  certain  term  of  years  then  to  come 
and  unexpired,  to  wit,  the  term  of  twenty-one  years,  of  divers,  to  wit, 
twelve  unfinished  houses,  with  the  "appurtenances,  situate,  lying,  r»ooo 
and  being  in  a  certain  place  called  Agar  Town,  wherein  divers 
roads  were  then  marked  out  and  unfinished,  which  said  place  then  was, 
and  now  is,  parcel  of  the  parish  of  St.  Pancras,  in  the  county  of  Middle- 
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sex,  and  then  did  and  still  does  form  part  of  a  certain  division  or  district 
for  the  administration,  and  within  the  operation,  of  an  act  made  and 
passed  in  the  eighth  year  of  her  majesty  Victoria,  intituled  "An  act  for 
regulating  the  construction  and  use  of  buildings  in  the  metropolis  and  its 
neighbourhood,"  called  the  district  of  the  parish  of  St.  Pancras,  and 
which  houses  then  were  approached  by,  and  adjoined  to,  a  certain  road- 
way, of  the  width,  quality,  and  description,  required  by  the  said  act,  that 
is  to  say,  of  such  width  as  would  admit  to  one  of  the  fronts  thereof,  of  a 
scavenger's  cart  of  the  ordinary  size  of  such  carts ;  the  said  houses  then 
being  of  the  class  described  in  the  said  act  as  the  first  class :  that  the 
plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  was  desirous  of  selling  his  said  estate  and  interest 
in  the  said  houses  by  public  auction,  and,  for  that  purpose,  the  plaintiff, 
before  and  at  the  time  of  the  committing  of  the  said  grievances,  to  wit, 
on  the  2d  of  March,  1846,  caused  his  said  estate  and  interest  therein  to 
be  advertised  for,  and  the  same  were  then  put  up  and  exposed  to,  sale 
by  public  auction,  at  a  certain  house,  to  wit,  the  Camden  Arms,  within 
the  said  parish  and  district  of  St.  Pancras,  by  one  James  Kennedy,  as 
the  auctioneer  and  agent  of  the  plaintiff,  in  order  that  the  same  might  be 
then  sold  for  the  plaintiff:  that,  before  and  at  the  time  of  the  said  putting 
of  the  said  houses  up  for  sale,  the  defendant  was,  and  filled  the  office  of, 
one  of  the  surveyors  appointed  in  pursuance  of  the  said  act,  for  the  said 
district  within  which  the  said  houses  then  were  so  built:  yet  that  the  de- 
fendant, well  knowing  the  premises,  but  contriving,  and  falsely  and  mali- 
•8331  c^ous^  mteQding  *to  injure  the  plaintiff,  and  to  cause  and  induce 
the  persons  attending  the  said  exposure  to  sale,  to  believe  and 
apprehend  that  there  was  no  such  roadway  to  one  of  the  fronts  of  the  said 
houses,  as  required  by  the  said  act,  and  to  interrupt  the  said  sale,  and  to 
hinder  and  prevent  the  plaintiff  from  selling  or  disposing  of  his  said  estate 
or  interest  in  the  same,  and  to  cause  the  plaintiff  to  lose  and  be  deprived 
of  divers  great  gains,  which  he  might,  and  otherwise  would,  have  reaped 
and  derived  from  the  said  sale,  and  to  lose  and  be  deprived  of  the  expenses 
attending  the  said  exposure  to  sale,  and  to  which  he  the  plaiutiff  had  then 
been  put  in  procuring  the  said  estate  to  be  so  advertised  for  and  exposed 
to  sale,  and  to  cause  the  same  to  be  sold  for  a  much  smaller  price  than 
the  said  houses  otherwise,  but  for  the  committing  the  grievances  therein- 
after mentioned,  would  have  realized  and  produced,  and  to  vex,  harass, 
and  oppress  the  plaintiff,  to  wit,  on  the  day  and  year  aforesaid,  wrong- 
fully, injuriously,  falsely,  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  and  under  colour  of  his  said  office,  and  under  the  false 
and  malicious  pretence  of  executing  the  same,  attended,  and  was  present 
at,  and  upon,  such  exposure  to  sale  of  his  the  plaintiff's  said  estate  and 
interest  of  and  in  the  said  houses,  and  at  the  place  aforesaid,  and  then, 
upon  such  exposure  to  sale,  and  before  the  said  estate  and  interest  had 
been  put  up  for  sale,  falsely  and  maliciously,  under  colour  and  pretence 
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of  executing  his  said  office,  in  the  presence  and  hearing  of  divers  liege 
subjects  of  our  said  lady  the  queen,  then  and  there  assembled  and  pre- 
sent, and  attending  the  said  sale  for  the  purpose  of  bidding  for,  and  pur- 
chasing, the  said  houses,  spoke  and  published  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  said  houses  \vi:h  the  appurtenances, 
and  the  plaintiff's  said  estate  and  interest  therein,  the  false,  scandalous, 
slanderous,  *and  malicious  words  following — "My  object  (mean-  r*g3^ 
ing,  his  the  defendant's  object)  in  attending  this  sale,  is,  to  inform 
purchasers,  if  there  be  any  here  present,  that  I  (meaning  the  defendant) 
shall  not  allow  purchasers,  (meaning,  persons  who  then  might  be  disposed 
to  purchase  at  the  said  sale  the  said  houses  of  the  plaintiff,  so  exposed  for 
sale  as  aforesaid,)  to  be  finished  or  occupied,  until  the  roads  are  made 
good  in  Agar  Town  (meaning,  the  said  district  called  Agar  Town  afore- 
said :)  I  (meaning  the  said  defendant)  have  no  power  to  compel  any  one 
to  make  the  roads,  (meaning,  the  roads  in  Agar  Town  aforesaid;)  but  I 
(meaning  the  defendant)  have  power  to  stop  the  buildings,  (meaning,  that 
he,  the  defendant,  had  power,  under  and  by  virtue  of  his  being  such  dis- 
trict surveyor  under  the  said  statute,  to  prevent  the  said  unfinished  houses 
from  being  finished,)  until  the  roads  (meaning  the  said  roads  in  Agar 
Town  aforesaid)  are  made :  If  there  shall  be  any  purchasers,  (meaning, 
purchasers  of  the  said  houses  of  the  plaintiff  at  the  said  sale,)  they  will 
have  to  keep  the  carcasses  (meaning  the  said  houses  in  their  then  un- 
finished state)  until  the  roads  (meaning  the  roads  aforesaid)  are  made." 
And  the  plaintiff  further  said,  that  the  defendant,  further  intending  as 
aforesaid,  afterwards,  to  wit,  on  the  day  aforesaid,  at  the  place  aforesaid, 
and  just  before  the  commencement  of  the  said  putting  up  for  sale  of  the 
said  houses,  in  the  presence  and  hearing  of  the  said  subjects  so  assembled 
at  the  said  putting  up  for  sale  for  the  purpose  of  bidding  for  and  purchasing 
the  said  houses,  spoke  and  published  the  false,  malicious,  and  slanderous 
words  following,  of  and  concerning  the  said  houses,  with  the  appurte- 
nances, and  the  plaintiff's  said  estate  therein — "Gentlemen,  I  am  not  come 
here  as  a  purchaser,  but  to  inform  the  company,  (meaning,  the  subjects 
aforesaid  who  were  then  there  assembled  at  the  said  intended  sale,)  that 
the  roads  '(meaning  the  roads  aforesaid)  must  be  made  good,  or  1^335 
I  will  stop  the  communication  with  the  buildings,"  (meaning  the 
said  houses  of  the  plaintiff:)  That,  by  means  of  the  committing  of  the 
said  several  grievances  by  the  defendant  as  aforesaid,  one  John  Turner, 
&c.  &c.,  and  divers  other  of  the  said  liege  subjects  of  our  said  lady  the 
queen,  who  were  so  present  at,  and  upon,  the  said  exposure  to  sale  as 
aforesaid,  and  who  were  then  about  to  be,  and  become,  purchasers  of  the 
estate  and  interest  of  the  plaintiff,  and  who  might,  and  would  otherwise, 
have  bid  for  and  purchased  the  same,  were  then  induced  to  believe  and 
apprehend  that  there  was  no  sufficient  roadway  to  one  of  the  fronts  of  the 
said  houses,  as  required  by  the  said  act ;  that  thereby,  and  by  means  of 
the  said  several  grievances,  the  said  several  persons  and  last-mentioned 
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subjects  were  deterred  and  prevented  from  bidding  for,  and  becoming  the 
purchasers  of,  the  said  estate  and  interest  of  the  plaintiff,  and  then  and 
from  thenceforward  had  respectively  wholly  declined  to  purchase  the 
same;  that  thereby  the  plaintiff  was  then  hindered  and  prevented  from 
selling,  and  disposing  of,  his  said  estate  and  interest,  and  had  thereby 
not  only  lost  and  been  deprived  of  all  the  advantages  and  emoluments 
which  he  might  and  would  have  derived  and  acquired  from  the  sale  thereof, 
but  had  been  forced  and  obliged  to  pay,  lay  out,  and  expend  divers  large 
sums  of  money,  to  wit*,  100/.,  in  and  about  the  said  exposure  to  sale,  and 
the  expenses  incidental  thereto,  &c. 

The  defendant  pleaded,  first,  not  guilty;  secondly — as  to  the  speaking 
and  publishing  such  and  so  many  of  the  words  in  the  declaration  men- 
tioned, as  alleged  and  implied  that  the  said  roads  in  Agar  Town  aforesaid 
were  not  made  good,  and  that  there  was  no  such  roadway  to  one  of  the 
fronts  of  the  said  houses  of  the  plaintiff  as  required  by  the  said  act  of 
parliament  in  the  declaration  mentioned — that,  before  and  at  the  said 
•8361  *several  times  when,  &c.  in  the  declaration  respectively  mentioned, 
the  said  roads  in  Agar  Town  aforesaid  were  not,  and  had  not  been, 
made  good,  buf,  on  the  contrary  thereof,  were  then  in  a  bad  and  imperfect 
state,  and  unfit  for  use  and  for  the  purposes  of  traffic ;  and  that  there  was 
not  then  any  such  roadway  to  one  of  the  said  fronts  of  the  said  houses, 
of  the  width,  quality,  and  description  required  by  the  said  act  of  parliament ; 
and  that  therefore  the  defendant,  so  being  such  surveyor  as  aforesaid,  at 
the  several  times  when,  &c.  in  the  declaration  respectively  mentioned, 
spoke  and  published  the  words  in  the  introductory  part  of  the  plea  men- 
tioned  and  referred  to,  as  he  lawfully  might,  for  the  cause  aforesaid- 
verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  replied  de  injurid  to  the 
second. 

The  cause  was  tried  before  Erle,  J.,  at  the  sittings  at  Westminster  after 
last  Trinity  term.  The  plaintiff  is  a  solicitor.  The  defendant  is  the  dis- 
trict surveyor  for  the  parish  of  St.  Pancras,  under  the  metropolitan  build- 
ings act,  7  &  8  Vict.  c.  84.  The  plaintiff  had  acted  as  steward  or  agent 
for  a  gentleman  named  Agar,  who  possessed  considerable  property  in  the 
neighbourhood  of  Camden  Town,  which  had  been  laid  out  for  building, 
and  which  was  known  by  the  name  of  Agar  Town.  Prior  to  the  passing 
of  the  statute  above  referred  to,  the  plaintiff  had  built,  amongst  others, 
four  houses  in  a  place  called  Durham  Street,  Agar  Town ;  and,  subse- 
quently to  the  passing  of  the  act,  he  commenced  the  building  of  eight 
more,  in  a  place  called  Winchester  Terrace ;  all  the  houses  being  of  the 
description  called  in  the  act  fourth-rate  houses  of  the  first  class,  and  all 
situate  within  the  district  of  St.  Pancras. 

About  the  middle  of  January,  1846,  the  plaintiff  advertised  for  sale  on 
the  2d  of  March,  his  interest  in  the  four  finished  houses  in  Durham  Street, 
and  in  the  eight  carcasses  in  Winchester  Terrace. 
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•On  the  27th  of  February,  the  plaintiff  received  from  the  de-  r*onj 
fendant  the  following  notice : —  L 

"  Metropolitan-buildings  act,  * 
"7  &  8  Vict.  c.  84,  s.  14,  sched.  (M.) 

"To  Mr.  John  Pater,  and  to  whomsoever  else  it  may  concern. 

"I,  the  un4ersigned,  being  the  surveyor  appointed  to  the  district  of  the 
parish  of  St.  Pancras,  in  the  county  of  Middlesex,  do  hereby  give  you 
notice  that  the  eight  fourth-rate  houses  now  in  progress,  and  belonging  to 
you,  situate  in  Winchester  Terrace,  Agar  Town,  are  not  conformable  to 
the  statute,  in  the  portions  thereof  under  mentioned ;  and  I  require  you, 
within  forty- eight  hours  from  the  date  hereof,  to  amend  the  same.  Dated, 
&c.  (Signed)  "Henry  Baker." 

"Irregularities  referred  to. 

"1.  The  ridge-pieces,  rafters,  and  other  timbers  being  placed  within 
three  inches  of  the  face,  side,  and  back  of  the  flues,  where  the  substance 
of  brickwork  is  less  than  81  inches. 

"2.  The  drains  not  having  been  properly  built  and  made  good. 

"3.  There  being  no  roadway  either  to  the  houses,  or  to  the  enclosure 
about  them,  of  such  width  as  will  admit,  to  one  of  the  fronts,  of  the  access 
of  a  scavenger's  cart." 

On  the  morning  of  the  2d  of  March,  just  before  the  sale  commenced, 
the  defendant,  addressing  the  persons  present  in  the  auction-room,  spoke, 
according  to  the  evidence  of  the  first  witness,  the  following  words : — 
"  My  object  in  attending  the  sale,  is,  to  inform  purchasers,  if  there  are 
any  present,  that  I  shall  not  allow  the  houses  to  be  finished  until  the  roads 
are  made  good.  I  have  no  power  to  compel  the  purchasers  to  complete 
*the  roads ;  but  I  have  power  to  prevent  them  from  completing  r*838 
the  houses  until  the  roads  are  made  good."  A  second  witness 
stated  the  words  to  be  as  follow:—" I  came  here,  not  as  a  buyer,  but  to 
tell  purchasers,  if  there  be  any  here,  that  I  will  not  allow  purchases  to  be 
completed,  till  the  roads  are  made  good  in  Agar  Town."  And  a  third 
witness,  who  was  the  plaintiff's  foreman,  stated  them  to  be  in  substance: — 
"  I  cannot  allow  the  houses  to  be  finished  until  the  roads  are  made." 

It  being  conceded  that  the  declaration  was  insensible  as  it  stood,  and 
the  learned  judge  conceiving  that  it  was  a  case  for  amendment  under  the 
3  &  4  W.  4,  c.  42,  s.  23,  the  declaration  was  amended  by  striking  out 
the  words  in  italic,  ante,  p.  834,  and  substituting  "the  houses;"  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  think  such  amendment  not  warranted  by  the  statute. 

In  consequence  of  the  defendant's  interruption,  only  two  of  the  houses 
were  sold  ;  the  price  they  realized  being  35/.  each,  whereas,  according  to 
the  evidence  of  the  auctioneer,  they  might  reasonably  have  been  expected 
to  produce  65/.  each.  The  only  witness  who  stated  that  he  was  deterred 
from  bidding,  was  one  of  the  plaintiff's  tenants. 

vol.  m.  65 
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On  tbe  7th  of  March,  (which  was  two  days  after  the  commencement 
of  this  action,)  the  following  information  under  the  statute  was  laid  against 
the  plaintiff  »by  the  defendant  :— 

"Information.    Pater  ats.  Baker,  D.  S. 
"Metropolitan-buildings  act,  7  &  8  Vict.  c.  84. 

"Information  of  Henry  Baker,  district  surveyor  of  the  parish  of  St.  Pan- 
eras,  against  John  Pater,  for  irregular  building: 

"Whereas,  John  Pater,  of,  &c,  pursuant  to  notice  duly  given  to  me, 
the  undersigned,  and  dated  the  20th  day  of  October  now  last  past,  has 
*8391  Procee(kd  t0  build,  *and  has  built  and  covered  in,  eight  certain 
J  buildings  of  the  fourth  rate  of  the  first  or  dwelling-house  class, 
situate  in  Winchester  Terrace,  Agar  Town,  in  the  said  parish,  but  has  not 
constructed  the  said  buildings,  and  used  the  ground  on  which  they  stand, 
according  to  the  provisions  and  regulations  of  the  7  &  8  Vict.  c.  84,  called 
the  Metropolitan-buildings  act :  And  whereas  due  notice  has  been  served 
upon  the  said  John  Pater,  a  copy  of  which  notice  is  hereunto  annexed, 
dated  the  27th  day  of  February  now  last  past :  And  whereas,  after  the 
expiration  of  such  last-mentioned  notice,  I  proceeded  to  inspect  the  work, 
and  found  that  the  irregularities  complained  of  had  not  been  wholly 
amended,  particularly  as  to  the  want  of  a  roadway  to  the  said  houses,  as 
required  to  be  made  by  schedule  (K.)  of  the  said  act:  Now,  I,  the  surveyor 
duly  appointed  to  the  district  of  the  parish  of  St.  Pancras,  in  the  county 
of  Middlesex,  do  hereby  give  information  of  such  irregular  work  to  the 
official  referees  appointed  under  the  said  act,  and  request  them  to  proceed 
to  hear  the  matter.    As  witness  my  hand,  this  7th  day  of  March,  1846. 

(Signed)  "  Henry  Baker." 

"To  the  official  referees  of  metropolitan  buildings." 

On  the  16th  of  March,  the  official  referees  attended  to  view  the  pre- 
mises. They  found  that  the  first  objection  had  been  removed  by  the 
plaintiff  within  the  forty-eight  hours ;  that  the  second  objection  had  also 
been  since  removed  by  a  trifling  alteration  in  the  drains ;  and,  as  to  the 
third,  they  were  of  opinion  that  the  terms  of  schedule  (K.)  had  been  satis- 
fied by  leaving  a  space  of  the  required  width,  and  that  it  was  not  neces- 
sary that  it  should  be  a  completely  made  road, — or,  in  the  language  of 
their  award,  which  was  made  on  the  28th  of  March,  <<  that,  inasmuch  as 
•8401  there  is  at  least  one  roadway  'leading  from  the  King's  Road  up  to 
and  along  the  fronts  of  the  houses  in  question,  which,  although 
rough  and  unfinished,  is  of  such  width  as  will  admit  to  such  houses  of 
the  access  of  a  scavenger's  cart,  the  said  houses  are  not,  in  respect  of  the 
roadway  thereto,  contrary  to  the  said  act." 

The  defendant,  who  was  present  when  tbe  official  referees  were  viewing 
the  premises,  in  answer  to  an  inquiry  addressed  to  him  by  one  of  the 
plaintiff's  witnesses,  as  to  why  he  pursued  Mr.  Pater,  observed — "I  pur- 
sue Mr.  Pater  because  he  is  the  agent  of  Mr.  Agar,  the  ground-landlord, 
whom  I  cannot  get  at"    And,  on  a  subsequent  occasion,  when  rcmon- 
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strated  with  for  the  course  he  had  adopted  with  regard  to  Mr.  Pater,  the 
defendant  said  :  <«  Then,  let  him  withdraw  his  action." 

On  the  part  of  the  defendant,  it  was  insisted  that  malice  was  the  gist 
of  an  action  of  this  sort — Smith  v.  Spooner,  3  Taunt.  246 — and  that  there 
was  no  evidence  whatever  to  go  to  the  jury,  that  what  had  been  done  by 
the  defendant,  was  done  with  a  malicious  intention  to  injure  the  plaintiff; 
but  that,  on  the  contrary,  all  the  evidence  showed  that  the  defendant  was 
acting  in  the  honest  and  bond  fide  belief,  though  it  might  be  an  erroneous 
belief,  that  he  was  doing  no  more  than  it  was  his  duty,  under  the  act,  to  do. 

The  learned  judge  was  inclined  to  think  that  the  mere  leaving  a  space 
of  the  required  width  for  a  roadway,  was  not  a  compliance  with  the  direc- 
tion contained  in  schedule  (K).  And  he  left  it  to  the  jury  to  say,  whether 
they  thought  the  defendant  had  acted  in  the  bond  fide  belief  that  he  was 
pursuing  his  duty  under  the  statute,  or  whether  they  would  infer,  from  his 
subsequent  declarations  and  conduct,  that  the  course  taken  *by  him  r*g^j 
with  reference  to  the  sale,  was  dictated  by  a  malicious  intention  *■ 
to  inflict  an  injury  on  the  plaintiff. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  18/.  12s.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court 
should  be  of  opinion  that  there  was  no  evidence  of  malice  to  go  to  the 

jurv- 

Chcmnelly  Serjt.,  in  Michaelmas  term  last,  accordingly  obtained  a  rule 
nisi  to  enter  a  nonsuit,  upon  the  two  points  reserved,  (a) 

Keating  and  Dowdeswell  showed  cause.  Enough  of  the  words  charged 
were  proved,  to  sustain  the  action,  without  reference  to  the  amendment 
made  at  the  trial.  The  substance  of  the  slander  was,  that  the  plaintiff, 
in  erecting  the  houses  in  question,  had  so  conducted  himself  as  to  enable 
the  defendant,  in  the  exercise  of  the  powers  conferred  upon  him  by  the 
statute  7  &  8  Vict.  c.  84,  to  prevent  the  carcasses  being  finished ;  and 
that  was  proved.  The  defendant's  objection  pointed  to  the  alleged  insuffi- 
ciency of  the  roadway  leading  to  the  houses.  The  only  provision  of  the 
act  as  to  roads,  is  that  contained  in  schedule  (K),  which  declares  that 
"with  regard  to  every  building  of  the  first  class,  every  such  building  must 
be  built  with  some  roadway,  either  to  it  or  to  the  enclosure  about  it,  of 
such  width  as  will  admit  to  one  of  its  fronts  of  the  access  of  a  scavenger's 
cart  of  the  ordinary  size  of  such  carts."  This,  in  terms,  requires,  not  a  per- 
fect road,  that  shall  be  paved  or  laid  with  gravel,  or  granite,  or  any  other 
material  ordinarily  0used  for  making  roads ;  but  merely  a  roadway,  ,g42 
a  space  of  a  given  width  which  may  be  used  as  a  road.  The 
avowed  object  of  the  defendant  was,  not  to  cause  the  particular  roadway 
to  be  made  good,  but  to  apply  the  screw  to  the  plaintiff,  in  order  to  en- 
force what  the  defendant  thought  fit  to  consider  a  due  construction  of  all 

(a)  He  also  submitted  that  the  defendant  was  entitled  to  a  notice  of  action,  under  a.  108 
of  the  7  ic  8  Vict.  c.  84.  Cjion  this  point,  however,  the  rule  was  not  granted,  the  defendant 
not  having  pleaded  not  Ruitty  "by  sUtuto."  See  Ntale  v.  MKenzit,  1  C,  M.&  R  61,  2  Dow  I. 
P.  C.  702;  Filter  v.  The  Thames  Junction  Railway  Company,  5  Dow  I.  P.  C.  773. 
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the  roads  of  Agar  Town.  There  is  no  clause  of  the  act  giving  the  de- 
fendant the  power  he  assumed  to  have.  [Cresswell,  J.  Might  not  the 
surveyor  be  very  excusable  for  having  mistaken  the  nature  and  extent  of 
the  powers  given  to  him  by  this  complicated  act  of  parliament?]  His 
mistake  has  operated  a  very  serious  injury  to  the  plaintiff:  and  the  lan- 
guage used  by  him  at  the  meeting  of  the  official  referees,  and  also  when 
subsequently  remonstrated  with  for  his  persecution  of  the  plaintiff,  clearly 
showed  that  he  was  not  solely  actuated  by  a  bond  fide  and  honest  desire 
to  perform  his  duty  as  surveyor.  If  he  were  acting  bond  fide,  why  did  he 
suffer  the  plaintiff  to  incur  all  the  expense  of  the  sale  before  he  gave  notice 
of  his  objection  ?    There  clearly  was  a  case  for  the  jury. 

The  amendment  was  properly  allowed.  It  consisted  merely  in  substi- 
tuting "the  houses"  for  "purchasers,"  and  striking  out  the  innuendo. 
[Cresswell,  J.  What  authority  is  there  for  striking  out  an  innuendo  ?](a) 
The  alteration  being  made,  the  innuendo  is  insensible.  The  statute  3&4 
W.  4,  c.  42,  s.  23,  authorizes  the  judge  to  allow  an  amendment  «  when 
any  variance  shall  appear  between  the  proof  and  the  recital  or  setting 
forth  on  the  record,  writ,  or  document  on  which  the  trial  is  proceeding, 
*8431  °^  contract>  custom,  prescription,  name,  or  other  'matter,  in 
any  particular  or  particulars  in  the  judgment  of  such  court  or  judge 
not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party 
cannot  have  been  prejudiced  in  the  conduct  of  his  action,  prosecution,  or 
defence."  It  has  been  repeatedly  laid  down,  that,  in  allowing  amend- 
ments under  this  statute,  the  judges  should  be  very  liberal,  as  otherwise 
the  rules  of  Hilary,  4  W.  4,  which  restrict  parties  to  one  count  or  plea, 
would  operate  with  undue  harshness,  (b)  In  Duckworth  v.  Harrison,  5  M. 
W.  427,  7  Dowl.  P.  C.  463,  the  declaration,  on  an  agreement  of  reference, 
stated  that  the  costs  of  the  reference  and  of  the  award  were  to  abide  the 
event:  at  the  trial,  however,  it  appeared  that  the  agreement  also  provided 
for  the  costs  of  making  the  agreement  a  rule  of  court :  and  it  was  held 
that  the  variance  was  amendable,  notwithstanding  it  was  urged  that  the 
effect  might  be  to  get  rid  of  an  objection  that  had  been  raised  by  a  demurrer, 
upon  the  judgment  on  which(c)  the  defendant  might  have  had  a  writ  of 
error.  [Wilde,  C.  J.  The  judge  at  nisi  prius  had  nothing  to  do  with 
the  demurrer:  all  he  could  deal  with  was  the  issue  that  came  before  him 
to  be  tried.  Ckcsswkll,  J.  The  question  is,  whether  the  amendment  is 
in  a  matter  material  to  the  merits,  and  likely  to  prejudice  the  opposite 
party.]  Every  amendment  must,  in  a  certain  sense,  be  material  to  the 
merits.  In  Whitwell  v.  Scheer,  8  Ad.  &  E.  301,  3  N.  &  P.  3D8,  the  court 
sustained  an  amendment  of  a  declaration  on  a  charter-party,  striking  out 

(a)  Sec  the  case  of  Pntdhomme  v.  Frater,  1  Mood.  &  Rob.  435,  where  Lord  Denmnn  rated 
that  superfluous  averments  and  innuondus  in  a  declaration  lor  libel  ought  not  to  be  struck 
out,  at  the  instance  of  the  plaintiff,  »t  ni.-i  prius. 

(6)  Seo,  nmon^t  others,  the  did  a  of  Parke,  R,  in  Sainsbury  v.  Matthew,  4  M.  &  W.  343, 
■nd  of  Williams,  J  ,  in  Evat*  v.  1'ryer,  10  Ad.  &  E.  009,  '2  P.  &  D.  540. 

(c)  See  4  M.  L  W.  AM. 
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an  express  promise  that  was  inconsistent  and  at  variance  with  the  contract 
declared  on,  and  substituting  a  correct  statement  of  the  legal  effect.  So, 
in  Beckett  v.  Button,  7  M.  &  W.  157,  8  Dowl.  P.  C.  865,  'the  r.g^ 
plaintiff  declared  on  a  promissory  note  for  250/.,  made  by  the 
defendant,  dated  the  9th  of  November,  1838,  payable  to  the  plaintiffs,  or 
their  order,  on  demand  ;  and  the  defendant  pleaded  that  he  did  not  make 
the  note :  the  proof  at  the  trial  was,  of  a  joint  and  several  promissory 
note  for  250/.,  made  by  the  defendant  and  his  wife,  dated  the  6th  of  No- 
vember, 1837,  payable  twelve  months  after  date  :  there  was  no  proof  of 
any  other  note  between  the  parties :  and  it  was  held  that  this  was  a  variance 
the  amendment  of  which  was  authorized  by  the  statute,  (a)  That  is  an 
extremely  strong  case :  it  was  in  fact  substituting  an  entirely  different 
contract.  In  Sainsbury  v.  Matthews,  4M.&-  W.  343,  7  Dowl.  P.  C.  23, 
the  defendant,  in  the  month  of  June,  agreed  to  sell  to  the  plaintiff  the 
potatoes  then  growing  on  a  certain  quantity  of  land  of  the  defendant,  at 
2s.  per  sack,  the  plaintiff  to  have  them  at  digging  up  time,  (October,)  and 
to  find  diggers :  the  declaration, — which  stated  the  contract  to  be,  to 
deliver  the  potatoes  within  a  reasonable  time,  to  be  paid  for  on  delivery, — 
was  amended,  and  a  new  trial  refused.  So,  in  Evans  v.  Fryer,  10  Ad.  & 
E.  609,  2  P.  &  D.  540,  in  assumpsit  on  a  wager  that  a  railroad  would  be 
completed  for  the  general  conveyance  of  passengers  to  A.  and  B.  within 
six  years,  the  declaration  averred  that  the  railroad  was  completed  for  the 
general  conveyance  of  passengers  to  A.  and  B.  within  six  years ;  and  that 
averment  was  traversed  by  the  plea ;  it  was  held  that  the  judge  at  nisi 
prius  was  justified  in  amending  the  record  agreeably  to  the  evidence,  by 
striking  out  the  words  "  for  the  general  conveyance  of  passengers,"  in  the 
declaration  and  plea.  The  case  of  Smith  v.  Knowelden,  2  M.  &  G.  561, 
2  Scott,  N.  R.  657,  approaches  very  closely  *to  the  present.  That  r«845 
was  an  action  of  slander,  in  which  the  words  charged  to  have  been 
spoken  by  the  defendant  were,  "  S.  (the  plaintiff)  has  got  himself  into 
trouble :  he  is  out  on  bail  for  100/.,  and  he  is  to  be  tried  at  the  Old  Bailey 
on  Monday  for  buying  cocks  which  have  been  stolen  from  P.  &Co.  by  one 
of  their  apprentices,  who  sold  them  to  a  person  named  W.,  who  again  sold 
them  to  S.**  The  words  proved  were — »  S.  has  got  himself  into  trouble: 
he  is  out  on  bail  for  100/. ;  and  /  have  heard  he  is  to  be  tried,"  &c. ;  and 
it  was  held  that  the  variance  was  one  which  the  judge  at  nisi  prius  had 
authority  to  amend  under  this  statute.  Maule,  J.,  there  said :  « The 
object  of  the  legislature  in  conferring  upon  the  court  or  judge  this  power, 
was,  to  make  it  a  substitute  for  the  right  a  plaintiff  formerly  had,  to  put 
in  his  declaration  several  counts  varying  the  statement  of  his  complaint ; 
therefore,  to  carry  into  effect  the  intention  of  the  legislature,  the  courts 
should  be  as  liberal  in  amendments  as  the  pleader  formerly  was  in  the 
multiplicity  of  his  counts.    With  respect  to  merits — the  real  question  was, 

(a)  Ami  see  Parks  v.  Edge,  1  CAM.  429,  3  Tyrwh.  364,  per  nom.  Parker  v.  Jde,  1  DowL 
P.  C.  043;  PttUen  v.  Seymour,  5  Dowl.  P.  C.  164. 
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whether  or  not  the  plaintiff  was  damnified  by  the  uttering  of  words  by  the 
defendant,  imputing  to  him  that  he  was  out  on  bail  to  take  his  trial  on  a 
charge  of  having  received  stolen  goods.  If  we  were  to  hold  that  every 
thing  is,  within  the  meaning  of  the  statute,  « material  to  the  merits,'  which 
may  have  a  tendency  to  increase  or  diminish  the  amount  of  damages,  we 
might  be  led  to  the  exclusion  of  amendments  in  very  many  cases.  The 
statute,  however,  vests  a  discretion  in  the  judge :  he  is  to  take  into  his 
consideration,  not  merely  that  which  appears  upon  the  record,  but  also  the 
facts  brought  out  at  the  trial,  and  the  conduct  of  the  parties.  It  cannot 
be  doubted  but  the  defendant  here  intended  to  deny  that  he  used  any 
words  of  the  nature  of  those  which  the  declaration  charged  him  with 
♦8461    nav*n&  used  :  neither  party  could  'have  expected  the  precise  words 

/  to  be  called  in  question."  So,  here,  the  real  question  was,  whether 
or  not  the  plaintiff  was  damnified  by  the  uttering,  by  the  defendant,  of 
words  having  a  natural  tendency  to  depreciate  the  property  offered  for 
sale,  and  to  deter  persons  present  from  bidding  for  it :  and  therefore  the 
amendment  could  not  in  any  degree  have  prejudiced  the  defendant  in  his 
defence  to  the  action.  [Maulk,  J.  I  do  not  see  why  this  amendment 
should  not  have  been  made.  In  Hemming  v.  Parry,  6  C.  &  P.  580,  where 
the  plaintiff  declared  on  a  general  warranty  of  soundness  of  a  horse,  and 
the  proof  was  of  a  warranty  "except  in  a  foot,"  the  real  dispute  between 
the  parties  being  whether  the  horse  was  a  roarer,  the  judge  allowed  the 
declaration  to  be  amended,  (a)]  Even  an  avowry  in  replevin  has  been 
amended.  In  Guest  v.  Elwes,  5  Ad.  &  E.  1 18,  2  N.  &  P.  230,  in  an  action 
against  the  sheriff  for  allow  ing  a  defendant  to  escape  after  he  had  been 
arrested  on  mesne  process,  it  was  proved  at  the  trial  that  an  opportunity 
only  had  offered  itself  of  making  the  arrest,  but  that  the  sheriff  had  not 
availed  himself  of  it  by  arresting  the  party :  the  judge,  on  an  application 
•8471  ^or  leave  *°  amcnd  the  declaration,  directed  *the  jury  to  find  the 
facts  specially,  reserving  the  question  of  the  plaintiff's  right  to 
amend,  for  the  opinion  of  the  court;  and  the  court,  holding  that  the  va- 
riance was  immaterial  to  the  merits  of  the  case,  and  that  the  mis-statement 
could  not  have  prejudiced  the  defendant  in  the  conduct  of  his  defence, 
gave  judgment  for  the  plaintiff  according  to  the  finding  of  the  jury,  pur- 
suant to  the  twenty-fourth  section  of  the  3  &  4  W.  4,  c.  42. 

Channell  and  Byles,  Serjts.,  and  Badeley,  in  support  of  the  rule.  In 
order  to  sustain  this  action,  it  was  necessary  for  the  plaintiff  to  prove 

(a)  And  see  Math  v.  Dtruhatn,  1  M.&  Rob.  442.  That  was  an  action  for  a  fraudulent  mis- 
representation that  a  certain  horse  was  «  sound,  and  a  good  worker the  proof  was,  thut  the 
defendant  said  ho  warranted  the  horse  umntnd  m  the  wind ;"  and  Alderson,  R,  said,  "The 
variance  relied  upon  by  the  defendant  is  not  material  to  the  merits.  The  merit*  are,  whether 
or  no  the  defendant  made  a  fraudulent  misrepresentation.  It  is  proved  that  he  did;  and, 
though  the  terms  of  the  misrepresentation  are  not  quite  accurately  stated  in  the  declaration, 
it  is  clear  that  the  defendant  cannot  have  been  misled  by  the  statement  If  ho  had  been,  I 
would  not  amend.  But  he  conies  here  to  defend  himself  from  the  charge  of  having  made  a 
fraudulent  misrepresentation  on  the  occasion  of  tliis  salo ;  and,  whether  he  represented  the 
horse  to  be  wholly  sound,  or  merely  sound  in  the  wind,  makes  no  diiference  in  the  merits." 
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actual  malice  :  Hargrove  v.  he  Breton,  4  Burr.  2422  ;  Pitt  v.  Donovan, 
1  M .  &  S.  639 ;  Smith  v.  Spooncr,  3  Taunt.  246  ;  Toogood  v.  Spyring, 
1  C,  M.  &  R.  131,  4  Tyrwh.  582;  Malachi  v.  S/o/w»r,  3  N.  C.  371, 
3  Scott,  723.  In  this  the  evidence  clearly  failed.  The  conduct  of  the 
defendant  had  reference  solely  to  his  official  character,  and  evinced 
nothing  more  than  a  desire  properly  to  discharge  the  onerous  and  com- 
plicated duties  which  the  act  imposes  upon  him.  All  he  meant  was, 
that,  until  the  roads  were  made  as  he  conceived  the  act  required  that  they 
should  be,  he  would  withhold  his  official  sanction  to  the  houses  being 
considered  finished.  And  it  is  not  by  any  means  surprising  that  he 
should  mistake  the  nature  and  extent  of  his  duties,  seeing  that  the  legis- 
lature has  already  found  it  necessary  to  explain  and  amend  this  statute,(a) 
and  that  the  learned  Judge  who  presided  at  the  trial  himself  hesitated  to 
put  a  construction  upon  it.  In  2  Starkie  on  Evidence,  630, 631,  3d  edit., 
the  rule  is  thus  laid  down :— "Where  it  appears  that  the  words  were  spoken, 
or  libel  published,  on  an  occasion,  and  under  circumstances,  which  the  law 
regards  as  privileged,  that  *is,  as  it  seems,  where  they  were  spoken  r«g4g 
or  published  in  the  bond  fide  discharge  of  some  legal  or  moral 
duty  to  society,  or  even  in  the  fair  and  honest  prosecution  of  the  rights 
of  the  party  himself,  or  the  protection  of  his  interests,  the  plaintiff  will 
fail,  unless  he  can  establish  the  malicious  intention,  by  means  of  the 
words  or  libel,  or  by  sufficient  extrinsic  evidence,  and  show  that  the  de- 
fendant used  the  occasion  as  a  mere  colour  and  pretext  for  venting  his 
malice.  In  some  instances,  indeed,  where  the  publication  occurs  in  the 
performance  of  a  legal  duty,  which  the  defendant  is  bound  to  perform, 
the  occasion  of  publication  is  not  merely  evidence  to  rebut  the  inference 
of  malice,  but  is  an  absolute  bar  to  the  action ;  as,  where  the  party  was 
acting  in  the  capacity  of  a  judge,  or  witness,  or  party  in  the  cause.  And  „ 
in  such  cases  the  malice  of  the  party  is  immaterial.  In  other  cases,  * 
where  the  publication  arises  in  the  course  of  discharging  any  duly,  the 
performance  of  which  is  required  by  the  ordinary  exigencies  of  society, 
although  the  party  was  under  no  absolute  legal  obligation  to  perform  it, 
the  occasion  operates  in  the  nature  of  evidence,  and  suppliesxa  primd 
facie  justification."^)  Whether  the  obligation  is  imposed  by  the  com- 
mon law  or  by  statute,  can  make  no  difference  in  principle.  To  render 
the  defendant  liable,  there  must  be  clear  and  unequivocal  proof  of  actual 
malice.  « 

The  amendment  made  at  the  trial  was  altogether  unwarranted  by  the 
statute :  it  was  clearly  in  a  matter  material  to  the  merits,  and  likely  to 
prejudice  the  defendant  in  his  defence  to  the  action.  It  is  true  that  an 
amendment  was  allowed  in  slander,  in  the  case  of  Smith  v.  Knowelden  : 
but  there  the  amendment  was  not  in  a  matter  that  could,  in  any  sense, 

(a)  By  the  9  &  10  VicL  c.  5. 

(6)  See  Coxhead  v.  Richard*,  anti,  VqI  II.  p.  569;  Blackham  y.  PugK  lb.  611;  Bennett 
Deacon,  lb.  628. 
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•8491    ke  material  to  the  merits;  *the  words  were  actionable  per  se. 

*  In  a  case  of  this  sort,  the  slightest  alteration  in  the  words  may 
be  most  material:  and  Tindal,  C.  J.,  in  the  case  last  referred  to,(a) 
observes  that  it  is  difficult  to  give  a  precise  meaning  to  the  words  "merits 
of  the  case,"  when  applied  to  an  action  of  slander.  At  all  events,  the 
amendment  can  only  have  reference  "to  the  words  proved.  There  can  be 
no  amendment  to  interfere  with  the  innuendos ;  for,  there  is  nothing  by 
which  they  can  be  amended;  which  Alderson,  B.,  in  Wood  v.  Duncan, 
7  Dowl.  P.  C.  91,  seems  to  have  thought  an  essential  condition.  Upon 
this  subject,  it  is  laid  down  in  1  Chitty  on  Pleading,  407,  «  whenever  an 
inducement,  or  prefatory  statement  of  some  extrinsic  fact,  to  which  the 
libel  or  words  referred,  is  essential,  the  omission  is  fatal ;  and  there  must 
also  be  an  innuendo  expressly  referring  to  such  inducement."  [Wil- 
liams, J.  The  innuendo  is  not  material,  if  the  colloquium  be  sufficiently 
explanatory.  Here,  the  colloquium  states  the  words  to  have  been  spoken 
of  and  concerning  the  plaintiff,  and  of  and  concerning  the  said  houses.] 
An  amendment  is  not  allowed  where  it  will  affect  the  defendant's  right  to 
move  in  arrest  of  judgment,  {b)  [Maule,  J.  Is  every  ground  of  motion 
in  arrest  of  judgment  material  to  the  merits  of  the  case  ?]  Prima  facie 
it  must  be  so  assumed.  Where  the  whole  is  one  conversation,  and  all  is 
material  to  make  up  the  charge,  the  whole  must  be  proved:  Flower  v. 
Pedley,  2  Esp.  N.  P.  C.  491.  To  try  it  by  the  test  of  pleading— suppose 
the  defendant,  professing  to  justify  the  whole  charge,  omitted  to  justify 
this  particular  part,  his  plea  would  clearly  be  demurrable:  Ingram  v. 
Lawson,  5  N.  C.  66,  6  Scott,  775 ;  Cooper  v.  Lawson,  8  Ad.  &  E.  716, 
•8501  1  P«  &  D.  1 5.  *In  David  v.  Preece,  5  Q.  B.  440,  to  an  action  on 
a  promissory  note,  the  defendant  pleaded  that  the  holder  accepted 
another  note,  with  an  additional  party,  in  satisfaction  of  the  first.  It 
appeared  in  evidence  that  this  other  note  had  been  given  and  accepted  in 
satisfaction,  not  of  the  note  declared  on,  but  of  an  intermediate  note 
which  had  been  given,  without  the  additional  party,  in  satisfaction  of  the 
note  declared  on  :  and  it  was  held  that  this  was  a  variance,  and  that  the 
judge  at  nisi  prius  had  no  power  to  amend  the  plea  by  substituting  a  de- 
scription of  the  intermediate  note.  In  Boucher  v.  Murray,  6  Q.  B.  362, 
a  declaration  on  a  guarantee  stated,  that,  in  consideration  that  the  plain- 
tiff would  make  advances  of  money  by  way  of  loan,  to  B.,  the  defendant 
promised  to  repay  the  plaintiff" such  sums  as  he  should  so  advance,  if  B. 
should  make  default ;  breach,  that  B.  made  default,  and  that  the  defendant 
did  not  pay  the  plaintiff.  The  defendant  pleaded  that  the  plaintiff  did 
not  make  the  said  advances  to  B.,  in  manner  and  form,  &c.  Issue  there- 
on. The  judge  at  the  trial  ordered  the  declaration  and  plea  to  be 
amended  under  the  statute  3  &  4  W.  4,  c.  42,  s.  23,  by  stating  in  the 
count,  that,  in  consideration  that  the  plaintiff  would  procure  the  British- 


aj  2  M.&G.  561. 

6)  Per  Lord  Denman,  C.  J.,  and  Pattcson,  J,  in  Atkinaon  v.  Raleigh,  3  Q.  B.  79. 
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and-Jlustralian  Bank,  in  which  the  plaintiff  was  a  partner,  to  make  ad- 
vances, &c.,  to  B.,  defendant  promised  the  plaintiff  to  repay  the  said  bank 
such  sums  as  the  plaintiff  should  so  cause  to  be  advanced,  &c,  and,  in  the 
plea,  that  the  plaintiff  did  not  procure  the  said  bank  to  make  the  said  ad- 
vances. And  the  court  held  that  such  amendment  was  not  warranted  by 
the  statute.  In  Gurford  v.  Bayley,  3  M.  &  G.  781,  4  Scott,  N.  R.  398, 
where  the  promise  declared  on  was,  that  the  defendant  should  lay  out  a 
sum  of  money  in  the  purchase  of  a  government  annuity,  and  the  proof 
•was,  that  it  was  intrusted  to  him  to  be  invested  in  a  government  r*g5i 
security,  the  variance  was  held  to  be  amendable  by  the  judge 
at  nisi  prius;  Tindal,  C.  J.,  observing  that  «  whatever  would  be  available 
to  the  defendant  as  a  defence  under  the  declaration  as  it  originally  stood, 
would  be  equally  so  after  the  alteration  was  made."  In  Guest  v.  Elwes, 
the  judge  refused  to  allow  the  amendment;  and  the  alteration  was  after- 
wards made  under  the  special  finding  of  the  jury  pursuant  to  s.  24,  the 
distinction  between  which  and  the  amendment  at  nisi  prius  under  s.  23, 
is  pointed  out  by  Lord  Denman  in  the  course  of  the  argument.  The 
principle  of  that  decision  is  wholly  inapplicable  here;  for,  it  is  extremely 
difficult  in  many  cases  to  ascertain  whether  that  which  has  taken  place 
amounts  to  an  escape  or  not.  The  amendments  allowed  in  Duckworth  v. 
Harrison,  Beckett  v.  Dutton,  and  Evans  v.  Fryer,  did  not  in  any  degree 
affect  the  merits  of  the  question  the  parties  went  down  to  try.  The 
evident  inclination  of  the  courts  latterly  has  been  rather  to  restrict  than 
to  extend  the  doctrine  of  amendments.  Cur.  adv.  vult. 

"  Wilde,  C.  J.  The  rule  in  this  case  prays  that  a  nonsuit  may  be  entered 
or  a  new  trial  granted.  At  the  trial  before  my  brother  Coltman,  certain 
objections  were  taken,  which,  if  well  founded,  entitled  the  defendant  to  a 
nonsuit.  Leave  was  accordingly  reserved  to  him  to  move  that  a  nonsuit 
might  be  entered ;  and,  though  some  doubt  has  been  entertained  as  to  the 
precise  grounds  upon  which  such  leave  was  reserved,  it  appears  to  us  that 
it  must  be  taken  to  have  been  co-extensive  with  the  objections  that  pro- 
perly went  to  a  nonsuit. 

The  action  is  in  the  nature  of  an  action  for  slander  of  title.  The  de- 
claration alleges  that  the  plaintiff  was  possessed  of  an  unexpired  terra  in 
certain  unfinished  houses  'situate  in  a  place  called  Agar  Town,  r»852 
wherein  divers  roads  were  then  marked  out  and  unfinished  ;  that 
the  place  in  question  was  part  of  a  certain  district  for  the  administration, 
and  within  the  operation,  of  the  building  act,  7  &  8  Vict.  c.  84 ;  that  the 
said  houses  were  approached  by,  and  adjoined  to,  a  certain  roadway  of  the 
width,  quality,  and  description  required  by  the  act;  that  the  plaintiff  was 
desirous  of  selling  his  interest  in  the  houses  by  public  auction,  and  had 
accordingly  advertised  and  put  up  and  exposed  the  same  to  sale ;  and 
that  the  defendant,  who  filled  the  office  of  surveyor  for  the  district  within 
which  the  houses  were  situate,  contriving,  and  falsely  and  maliciously 
intending,  to  injure  the  plaintiff,  and  to  cause  and  induce  the  persons 
vol.  m.  66  2x2 
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attending  the  sale  to  believe  and  apprehend  that  there  was  no  such  road- 
way to  one  of  the  fronts  of  the  said  houses  as  required  by  the  act,  and  to 
interrupt  the  sale,  and  to  hinder  and  prevent  the  plaintiff  from  selling  or 
disposing  of  his  said  estate  or  interest  in  the  same,  and  to  cause  the  plain- 
tiff to  lose  and  be  deprived  of  divers  great  gains  which  he  might,  and 
otherwise  would,  have  reaped  and  derived  from  the  said  sale,  and  to  lose 
and  be  deprived  of  the  expenses  attending  the  said  exposure  to  sale,  &c, 
and  to  cause  the  said  estate  to  be  sold  for  a  much  smaller  price  than  the 
said  houses  otherwise,  but  for  the  committing  the  grievances  thereinafter 
mentioned,  would  have  realized  and  produced,  and  to  vex,  harass,  and 
oppress  the  plaintiff,  wrongfxdly,  injuriously,  falsely,  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  and  under  colour  of  his  said 
office,  and  under  the  false  and  malicious  pretence  of  executing  the  same, 
attended,  and  was  present  at,  and  upon,  such  exposure  to  sale  of  his  said 
estate  and  interest  in  the  said  houses,  and  then,  upon  such  exposure  to 
sale,  and  before  the  said  estate  and  interest  had  been  put  up  for  sale,  falsely 
♦oco-i  a°d  maliciously,  under  colour  and  pretence  of  executing  his  *said 
office,  in  the  presence  and  hearing  of  divers  liege  subjects  present 
and  attending  the  said  sale  for  the  purpose  of  bidding  for  and  purchasing 
the  said  houses,  spoke  and  published  certain  words,  to  the  effect  that  he 
had  authority,  as  such  district  surveyor,  to  prevent  the  houses  from  being 
finished  until  the  roads  in  Agar  Town  were  made  pursuant  to  the  act.  The 
defendant  pleaded  not  guilty,  and  a  justification  as  to  a  portion  of  the 
words,  on  the  ground  that  there  was  not  such  roadway  to  one  of  the  fronts 
of  the  said  houses,  of  the  width,  quality,  and  description  required  by  the 
act.  At  the  trial,  witnesses  were  called,  who  proved  that  the  houses  were 
put  up  for  sale ;  that  the  defendant  had,  before  the  day  of  sale,  told  certain 
persons  that  he  would  attend  for  the  purpose  of  warning  buyers  that  they 
must  purchase  subject  to  the  inconveniences  that  resulted  from  the  non- 
completion  of  the  roads ;  and  that  the  defendant  accordingly  did  attend 
the  sale,  and  there  used  expressions  to  the  effect  that  he  had  power  to 
prevent  the  houses  from  being  finished  or  occupied,  until  the  roads  were 
completed.  It  appearing  that  there  was  a  variance  between  the  evidence 
given  and  the  words  set  out  in  the  declaration,  the  plaintiff  asked  leave  to 
amend  the  statement.  The  learned  judge  was  of  opinion  that  he  had 
power,  under  the  statute,  to  allow  the  amendment :  and,  he  accordingly 
did  so,  by  substituting  for  the  words  in  italic  in  the  first  count,  the  words 
« the  houses," — reserving  it  to  the  court  to  say,  whether  or  not  the  amend- 
ment was  one  that  was  authorized  by  the  statute ;  and  the  cause  proceeded 
upon  the  footing  of  the  record  having  been  so  amended. 

It  is  not  necessary  to  the  decision  of  this  case  that  we  should  enter  upon 
the  discussion  of  this  point.    But,  at  the  same  time,  having  considered 
the  matter,  it  may  be  convenient  to  state  my  view  of  it.    In  order  to 
*8541    ascertam  whether  the  variance  between  the  record  and  the  'evidence 
is  within  the  statute  which  gives  the  judge  at  nisi  prius  power  to 
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amend,  it  is  requisite,  in  each  case,  to  look  at  the  facts  offered  in  evidence, 
and  at  the  matter  that  is  sought  to  be  amended,  in  order  to  see  whether 
or  not  the  proposed  amendment  will  affect  the  merits  of  the  case,  or  pre- 
judice the  opposite  party  in  the  conduct  of  the  action  or  defence.  In  one 
sense,  every  amendment  by  which  the  plaintiff  seeks  to  avoid  a  nonsuit, 
is  material :  but  it  is  not  always  so  in  the  sense  intended  by  the  legisla- 
ture. The  judge  must,  in  each  case,  determine,  whether,  regard  being 
had  to  the  state  of  the  record  and  the  evidence  adduced  before  him,  jus- 
tice is  likely  to  be  advanced  or  defeated  by  the  amendment  proposed ; 
justice  being  that  the  cause  should  go  to  the  jury  freed  from  all  technical 
objections.  It  appears  to  me  that  the  amendment  in  the  statement  of  the 
words  charged,  might  properly  be  made,  provided  such  amendment  did 
not  affect  the  substantial  merits  to  be  tried.  The  substantial  question  here 
was,  whether  the  defendant  used  words  asserting  power  in  himself  to  con- 
trol and  prevent  the  completion  of  the  plaintiiPs  houses  until  the  roads  in 
Agar  Town  should  have  been  made ;  or,  in  other  words,  whether  the  plain- 
tiff's title  to  sell  the  houses  was  subject  to  the  infirmity  suggested.  The 
gravamen  was,  the  slander  of  the  plaintiff's  title.  It  was  necessary  that 
the  slander  should  be  set  out.  I  am  of  opinion  that  the  words,  as  originally 
laid,  did  in  fact  assert  that  the  defendant  had,  as  district  surveyor,  power 
to  prevent  the  completion  of  the  houses,  for  the  reason  alleged  ;  and  that 
the  amendment  only  introduced,  in  other  words,  an  assertion  to  the  same 
effect ;  and,  therefore,  that  the  alteration  proposed  was  in  a  particular  not 
material  to  the  merits — the  substantial  question  the  parties  went  down  to 
try.  The  defendant  could  not  have  offered  any  defence  as  to  one  set  of 
words,  which  would  not  have  been  equally  an  answer  to  the  other  set. 
The  amendment,  'therefore,  in  my  judgment,  was  one  which  it  r*855 
was  competent  to  the  judge  to  order  to  be  made. 

Looking  at  the  record  in  its  amended  shape,  the  next  question  is,  whe- 
ther there  was  evidence  that  was  proper  to  be  submitted  to  the  jury  to 
show  that  the  defendant  had  acted  maliciously.  It  seems  to  have  been 
admitted, — and,  indeed,  it  could  not  well  have  been  denied, — that  proof 
of  actual  malice  was  requisite  to  sustain  the  action.  The  declaration  is 
framed  with  reference  to  that  view  of  the  law.  On  the  part  of  the  defend- 
ant it  has  been  insisted,  that,  not  only  was  there  no  evidence  that  would 
warrant  the  jury  in  inferring  actual  malice,  but  that  there  was  none  that 
the  judge  was  warranted  in  submitting  to  them.  In  determining  this 
question,  regard  must  be  had  to  the  situation  of  the  defendant.  He  was 
not  a  mere  volunteer,  impertinently  and  intrusively  interfering  with  another 
man's  concerns,  having  no  duty  or  obligation  of  any  sort  imposed  upon 
him.  He  was  a  surveyor  appointed  under  an  act  of  parliament  to  perform 
duties  of  a  very  important  character, — to  see  that  all  persons  employed  in 
constructing  buildings  in  the  district  for  which  he  acted,  duly  conformed 
to  the  provisions  of  the  act.  In  considering  this  point,  it  will  be  neces- 
sary to  refer  to  several  parts  of  the  statute.    It  is  intituled  «An  act  for 
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regulating  the  construction  and  the  use  of  buildings  in  the  metropolis  and 
its  neighbourhood."  The  preamble  recites,  amongst  other  things,  that, 
"forasmuch  as  in  many  parts  of  the  metropolis,  and  the  neighbourhood 
thereof,  the  drainage  of  the  houses  is  so  imperfect  as  to  endanger  the 
health  of  the  inhabitants,— it  is  expedient  to  make  provision  for  facilitating 
and  promoting  the  improvement  of  such  drainage;"  that,  "forasmuch  as 
by  reason  of  the  narrowness  of  streets,  lanes,  alleys,  and  the  want  of  a 
thoroughfare  in  many  places,  the  due  ventilation  of  crowded  neighbour- 
•8561    ^oods  *s  often  iraPeded,  *and  the  health  of  the  inhabitants  thereby 

endangered,  and,  from  the  close  contiguity  of  the  opposite  houses, 
the  risk  of  accident  by  fire  is  extended, — it  is  expedient  to  make  provision 
with  regard  to  the  streets  and  other  ways  of  the  metropolis,  for  securing 
a  sufficient  width  thereof ;"  and  that  "forasmuch  as  great  diversity  of 
practice  has  obtained  among  the  officers  appointed  in  pursuance  of  the 
said  acts  (a)  to  superintend  the  execution  thereof  in  the  several  districts  to 
which  such  acts  apply,  and  the  means  at  present  provided  for  determin- 
ing the  numerous  matters  in  question  which  constantly  arise,  tend  to  pro- 
mote such  diversity,  to  increase  the  expense,  and  to  retard  the  operations 
of  persons  engaged  in  building, — it  is  expedient  to  make  further  provision 
for  regulating  the  office  of  surveyor  of  such  several  districts,  and  to  pro- 
vide for  the  appointment  of  officers  to  superintend  the  execution  of  this 
act  throughout  all  the  districts  to  which  it  is  to  apply,  and  also  to  deter- 
mine sundry  matters  in  question  incident  thereto,  as  well  as  to  exercise, 
in  certain  cases,  and  under  certain  checks  and  control,  a  discretion  in  the 
relaxation  of  the  fixed  rules,  where  the  strict  observance  thereof  is  im- 
practicable, or  would  defeat  the  object  of  this  act,  or  would  needlessly 
affect  with  injury  the  course  and  operation  of  this  branch  of  business." 
The  first  section  then  provides  that  the  act  shall  come  into  operation,  as  to 
the  districts  and  the  officers  to  be  appointed  in  pursuance  thereof,  on  the 
1st  of  September,  1844,  and  as  to  the  buildings,  streets,  and  other  mat- 
ters, on  the  1st  of  January,  1845.  The  second  section  gives  a  definition 
or  statement  of  the  sense  in  which  certain  terms  and  expressions  used  in 
the  act  are  to  be  understood;  amongst  others,  the  word  "street"  is  to 
include  " every  square,  circus,  crescent,  street,  road,  place,  row,  mews, 
•8571    *lane>  or  P^ce  along  which  carriages  can  pass,  or  are  intended  to 

pass,  and  that  whether  there  be  or  be  not,  in  addition  to  the  car- 
riage-way, a  foot- way,  paved  or  otherwise  ;"  the  words  "  already  built," 
used  in  reference  to  buildings, are  to  apply  to  "buildings  built  before  the 
1st  of  January,  1845,  or  commenced  before  that  day,  and  covered  in  and 
rendered  fit  for  use  within  twelve  months  thereafter,"  and,  used  in  refer- 
ence to  streets,  and  alleys,  to  "all  streets  or  alleys  made  or  laid  out  before 
that  day,  and  which  shall  be  formed  and  rendered  fit  for  use  within  twelve 
months  thereafter ;"  and  the  words  "  hereafter  to  be  built,"  used  in  refer- 

(a)  1. 1.  the  statutes  wholly  or  in  part  repealed  by  that  act,  viz.  the  14  G.  3,  o.  78,  50  G.  3, 
e.  75,  and  3  &  4  Vict  c.  85. 
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cnce  to  buildings,  are  to  apply  to  "  all  buildings  to  be  built  or  commenced 
after  the  1st  of  January,  1845,  or  which,  being  commenced,  shall  not  be 
covered  in  within  twelve  months  thereafter,"  and,  used  in  reference  to 
streets  and  alleys,  to  "  all  streets  or  alleys  not  laid  out  before  the  said  1st 
of  January,  or  which,  being  laid  out,  shall  not  be  rendered  fit  for  use 
within  twelve  months  thereafter."  It  is  within  the  latter  description  that 
the  property  now  in  question  falls,  neither  the  houses  nor  the  road  having 
been  completed  within  the  prescribed  period.  The  eighteenth  section,  for 
the  purpose  of  more  effectually  enforcing  the  observance  of  the  provisions 
of  the  act,  enacts,  "with regard  to  any  buildings,  drains, &c,  which  shall 
be  hereafter  built,  rebuilt,  enlarged,  or  altered  within  the  limits  of  this  act, 
contrary  to  the  provisions  hereof,  so  far  as  relates  to  the  removal  thereof, 
— that,  if  the  same  be  not  built,  rebuilt,  enlarged,  or  altered  in  the  manner 
and  of  the  materials,  and  in  every  other  respect  according  to,  and  in  con- 
formity with,  the  several  rules  and  directions  which  are  in  this  act  parti- 
cularly specified,  and  if  any  person  build  or  begin  to  build,  &c,  or  alter, 
&c,  or  use  or  cause  to  be  used,  any  part  of  any  ground  or  building,  pro- 
jection, drain,  or  other  *thing,  contrary  thereunto ;  and  if  in  either  r*Q58 
of  such  cases  it  so  appear  by  the  certificate  of  the  official  referees, 
then  the  said  building,  projection,  drain,  or  other  thing,  or  such  part  thereof 
so  irregularly  built  or  begun  to  be  built,  or  so  irregularly  altered  or  begun 
to  be  altered,  or  so  used,  shall  be  deemed  a  nuisance;  and  thereupon  it 
shall  be  the  duty  of  the  surveyor,  and  he  is  hereby  directed,  to  summon  the 
builder  before  any  two  justices  of  the  peace :"  and  the  clause  goes  op  to 
provide  for  the  mode  of  proceeding,  and  the  removal  of  buildings,  &c,  so 
declared  nuisances.  By  section  52,  for  the  purpose  of  making  provision 
concerning  streets  and  other  ways  of  the  metropolis,  it  is  enacted,  "with 
regard  to  such  streets  and  other  ways  hereafter  formed,  so  far  as  relates  to 
securing  a  sufficient  width  thereof,  that,  from  the  passing  of  this  act,  all 
the  conditions,  regulations,  and  directions  contained  in  the  schedule  (I.) 
to  this  act  annexed,  shall  be  duly  observed  and  performed ;  and  that,  if 
any  person  offend  in  respect  thereof,  he  shall  be  liable  to  all  the  penalties 
and  forfeitures  by  this  act  imposed  in  respect  of  any  buildings  either  built 
contrary  thereto,  (a)  or  without  due  notice  to  the  surveyor  appointed  in 
pursuance  of  this  act  to  inspect  such  buildings." (b)  By  the  schedule 
which  is  here  referred  to,  "every  street  (excepting  any  mews)  must  be 
of  the  width  of  forty  feet  at  least;  but,  if  the  buildings  fronting  any  street 
be  more  than  forty  feet  high  from  the  level  of  the  street,  then  such  street 
must  be  of  a  width  equal  at  the  least  to  the  height  of  the  buildings  above 
such  level."  And  in  schedule  (K.)  is  the  following  provision  with  regard 
to  buildings  of  the  first  class : — «  Every  such  building  must  be  built  with 
some  roadway,  either  to  it  or  to  the  enclosure  about  it,  of  such  width 
as  will  admit,  to  *one  of  its  fronts,  of  the  access  of  a  scavenger's 
cart,  of  the  ordinary  size  of  such  carts."  What  is  meant  by 
(a)  See  section  18.  (A)  See  aection  13. 
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"roadway"  here,— whether  it  means  a  road  properly  formed  and  capable 
of  being  used  as  such,  or  whether  this  provision  would  be  complied  with 
by  building  on  the  edge  of  a  ploughed  field, — may  be  matter  of  doubtful 
speculation.  The  68th  section,  which  professes  to  enumerate  the  functions 
and  duties  of  the  surveyor,  requires  hira  « to  see  that  all  the  rules  and 
directions  of  the  act  are  well  and  truly  observed  in  and  throughout  his 
district."  By  section  71  he  is  required  to  make  a  solemn  declaration  of 
official  fidelity,  before  entering  upon  the  duties  of  his  office.  The  seventy- 
seventh  section,  which  regulates  the  surveyor's  fees,  provides,  that,  "  if 
the  work  in  respect  of  which  such  fee  shall  become  payable,  have  not  been 
done  in  every  respect  agreeably  to  the  directions  of  this  act,  then  it  shall 
not  be  lawful  for  any  surveyor  to  receive  such  fee.  By  receiving  his  fee, 
therefore,  the  surveyor  in  effect  certifies  that  in  his  judgment  the  buildings 
are  completed  in  conformity  with  the  act.  Section  71)  imposes  penalties 
on  the  surveyor,  if  he  shall  be  guilty  of  extortion,  or  "  if  at  any  time  he 
wilfully  neglect  his  duty,  or  behave  himself  negligently  or  unfaithfully  in 
the  discharge  thereof."  Under  this  provision,  the  surveyor  would  un- 
doubtedly be  liable  to  a  penalty  for  suffering  any  houses  in  his  district  to 
be  built  otherwise  than  in  conformity  with  the  act.  Sections  80,  81  and 
82,  respectively  relate  to  the  appointment  of  the  official  referees,  their  func- 
tions, and  the  course  of  proceeding  to  put  them  in  motion.  The  108th 
section,  which  regulates  actions  against  persons  acting  under  the  act,  con- 
tains words  not  usually  found  in  acts  of  parliament :  it  begins — "and  for 
regulating  proceedings  against  persons  acting  in  pursuance  of  this  act,  be 
*8601  enacted,  with  regard  to  any  action  or  suit  against  any  person  in 
•respect  of  any  act  or  thing  done  or  intended  to  be  done  in  pur- 
suance of  this  act,  so  far  as  relates  to  the  limitation  thereof,  and  to  the 
notification  thereof  to  the  offending  party,  and  to  the  venue  thereof,  and  to 
the  pleadings  therein,  and  to  the  evidence  of  the  matters  thereof,  and  to 
the  verdict  therein,  and  to  the  judgment  of  the  court  thereon,  and  to  the 
costs  of  such  action,  and  to  the  recovery  of  such  costs," — and  then  it  goes 
on  to  provide  that  no  such  action  shall  be  brought  after  the  expiration  of 
six  months  next  after  the  fact  committed,  that  the  defendant  shall  have 
twenty-one  days'  notice  of  action,  that  the  venue  shall  be  laid  in  London 
or  Middlesex,  and  that  the  defendant  may  plead  the  general  issue,  and 
give  the  act,  and  the  special  matter,  in  evidence. 

It  appears  that  the  defendant,  in  his  capacity  of  surveyor  under  this 
act,  insisted  that  the  houses  in  course  of  building  by  the  plaintiff,  were 
not  constructed  in  conformity  with  the  act,  inasmuch  as  there  was  no 
finished  roadway  of  the  width  required  by  schedule  (K),  and  asserted  that 
he  had  power  under  the  statute  to  stop  the  completion  of  the  buildings 
until  such  roadway  was  properly  constructed.  The  learned  judge  was 
of  opinion  that  the  mere  leaving  a  space  of  the  required  width  was  uot  a 
due  compliance  with  that  provision,  but  that  there  must  be  a  formed  road. 
Whether  this  be  or  be  not  the  true  construction,  it  is  not  necessary  to  de- 
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termine.  The  charge  against  the  defendant  is,  that  he  asserted  a  right  to 
prevent  the  completion  of  the  buildings.  In  cases  of  this  sort,  there  is 
always  much  danger  of  mistake  on  the  part  of  those  who  are  called  to 
prove  the  words  spoken.  Here,  there  was  some  discrepancy  in  the  evi- 
dence of  the  three  witnesses  who  were  examined :  but,  looking  at  the 
whole  of  it,  I  incline  to  think  the  defendant  must  be  taken  to  have  meant 
this — that,  inasmuch  as  the  houses  were  subject  *to  inspection,  t^qqi 
and  could  not  be  considered  completely  finished  unless  so  certi- 
fied by  him  as  district  surveyor,  he  would  not,  by  receiving  his  fee,  allow 
or  admit  that  they  were  completed,  until  a  proper  roadway  was  made 
thereto  in  conformity  with  the  act.  Even  assuming  that  he  meant  to  as* 
sert  a  right  to  stay  the  actual  progress  of  the  builder, — and  some  of  the 
expressions  used  by  him  seem  to  be  consistent  with  that  view, — still  the 
question  is,  whether  there  was  any  thing  in  it  that  could  properly  be  sub- 
mitted to  the  jury  as  evidence  of  malice ;  whether  the  defendant  was  ac- 
tuated by  a  malicious  intention  to  injure  the  plaintiff,  and  was  not  acting 
under  a  mere  misconception  of  the  power  and  authority  vested  in  him  by 
the  statute. 

One  of  the  leading  authorities  upon  this  subject,  and  one  that  has  never 
been  upon  any  occasion  impugned,  is  the  case  of  Pitt  v.  Donovan.  That 
was  an  action  for  slander  of  title,  conveyed  in  a  letter  to  a  person  about 
to  purchase  an  estate  of  the  plaintiff,  imputing  insanity  to  Y.,  from  whom 
the  plaintiff  purchased  it,  and  stating  that  the  title  would  therefore  be 
disputed,  per  quod  the  proposed  purchaser  refused  to  complete.  It  ap- 
peared at  the  trial  that  the  defendant  was  a  trustee  under  the  marriage 
settlement  of  Y.,  and  had  married  her  sister;  that,  under  the  marriage 
settlement,  a  term  of  years  in  the  estate  in  question  was  vested  in  the 
defendant  as  trustee  for  securing  to  Mrs.  Y.  her  jointure ;  and  that  the 
defendant's  wife  was  heir-at-law  to  her  brother  Y.  in  the  event  of  his 
dying  without  issue.  After  a  lengthened  inquiry  into  the  sanity  of  the 
plaintiff,  and  his  competency  to  execute  a  conveyance,  Graham,  B.,  left 
the  question  to  the  jury  upon  the  evidence,  stating  to  them,  in  the  course 
of  his  summing  up,  « that,  in  order  to  maintain  the  action,  some  malice 
must  be  fixed  on  the  defendant,  that  is,  the  act  must  be  injurious,  and 
proceeding  from  an  improper  motive ;  *that,  if  the  evidence  satis-  r»gg2 
fied  them  as  men  of  good  sense  and  good  understanding,  that  Mr.  L 
Y.  was  insane,  or  if  the  defendant  entertained  a  persuasion  that  he  was 
insane,  upon  such  grounds  as  would  have  persuaded  a  man  of  sound 
sense  and  knowledge  of  business,  then  the  defendant  would  be  entitled  to 
a  verdict."  A  verdict  having  been  found  for  the  plaintiff,  Lord  Ellen- 
borough,  in  making  absolute  a  rule  for  a  new  trial,  on  the  ground  of 
misdirection,  says:  «I  cannot  help  thinking  that  the  point  which  was 
peculiarly  for  the  consideration  of  the  jury,  and  on  the  event  of  which 
this  case  ought  to  depend,  was  not  left  to  them  correctly,  and  that  it 
ought,  therefore,  to  be  presented  to  the  consideration  of  another  jury;  and 
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that  point  is,  whether  the  defendant  made  the  statement  bond  fide,  and 
under  an  honest  impression  of  its  being  the  truth,  or  whether  he  made  it 
maliciously,  and  for  the  purpose  of  slandering  the  title  of  the  person  that 
was  about  to  convey  his  estate.  The  learned  judge  has  given  us  the 
terms  in  which  he  left  the  case  to  them — «that  they  were  to  consider  the 
question,  and  to  judge  on  the  whole  of  the  evidence/  No  doubt  of  that. 
•  That  the  gist  of  the  action  was  malice.'  Undoubtedly  it  was  so.  «Not 
malice  in  the  worst  sense :  but  it  was  enough  that  the  act  done  was 
wrongful,  and  done  under  circumstances  that  marked  an  intention  to  do 
an  injury:  and  that  would  depend  not  on  the  circumstance  whether  he 
believed  it  to  be  true,  but  whether  his  belief  was  such  as  a  man  of  sound 
mind,  or  a  man  of  sense  and  knowledge  of  business,  Mould  have  formed.' 
Now,  that  is  what  he  was  not  justified  in  saying  ;  for,  with  reference  to 
the  competency  or  incompetency  of  Mr.  Y.,  certainly  the  question  in  this 
cause  does  not  depend  on  that ;  (a)  for,  if  what  the  defendant  has  written 
•oco-i    be  most  untrue,  but  'nevertheless  he  believed  it,  if  he  was 

acting  under  the  most  vicious  of  judgments,  yet,  if  he  exercised  that 
judgment  bond  fide,  it  will  be  a  justification  to  him  in  this  case.  Whether 
his  belief  be  such  as  a  man  of  sound  sense  and  knowledge  of  business 
would  have  formed,  is  not  the  question ;  the  opinion  which  a  rational 
man  would  have  formed  on  such  a  subject  might  be  that  Mr.  Y.  was  com- 
petent ;  but  that  the  jury  must  arrive  at  their  conclusion  in  this  case 
through  the  medium  of  malice  or  no  malice  in  the  defendant."  His  lord- 
ship afterwards  adds :  "  I  am  aware  that  there  are  many  things  repre- 
hensible in  the  letters,  but  they  are  no  slander  of  the  title,  if  the  defendant 
believed  them.  They  contain  disrespectful  and  improper  passages,  such 
as  may  perhaps  be  libellous  on  the  person  of  the  party  whom  they  con- 
cern ;  but  they  are  rather  a  confirmation  of  his  belief  that  there  was  an 
objection  existing  against  the  man,  on  the  ground  of  his  incompetency  to 
do  the  act,  and  that  it  was  proper  to  make  it  to  the  person  with  whom  he 
was  corresponding.  I  should  be  very  sorry  if  it  were  supposed,  from  the 
result  of  this  motion,  that  there  is  the  least  imputation  on  the  gentleman 
who  is  the  plaintuT  in  this  cause.  There  is  not  any  ground  for  saying 
that  he  has  conducted  himself  with  any  view  to  his  own  interest  in  this 
transaction  ;  on  the  contrary,  he  has  conducted  himself  rather  delicately 
and  nicely.  But  the  question  does  not  turn  upon  his  conduct ;  and  this 
is  a  case  the  decision  of  which  is  to  govern  other  cases  where  the  question 
of  slander  of  title  may  occur ;  in  which  case  the  bona  Jides  of  the  com- 
munication, and  not  whether  a  man  of  rational  understanding  would  have 
done  so  and  so,  is  the  question  to  be  canvassed.  A  man  of  intemperate 
passions,  or  of  weak  understanding,  or  a  man  acting  under  an  erroneous 
*SG4l    imPress»on>  mav  De  carried  further  than  a  man  of  more  mature 

judgment ;  but  still  he  would  not  be  liable  to  *an  action  of  slan- 

(a)  Alluding  to  u  part  of  tho  summing  up,  (omitted  by  Lord  Ellouborougli,)  which  left  die 
fact  of  inanity  to  the  jury. 
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der  of  this  sort."  Every  sentence  of  that  judgment  is  deserving  of  the 
utmost  attention :  and  Bayley  and  Dampier,  Js.,  delivered  opinions  to  the 
same  effect, — holding  the  proper  question  to  be,  malice  or  no  malice,  and 
that  the  defendant  had  such  a  degree  of  interest  in  the  subject-matter  as 
to  prevent  his  being  looked  upon  in  the  light  of  a  stranger. 

Let  us,  then,  see  whether  there  was  any  ground  upon  the  evidence, 
whence  it  might  or  ought  to  have  been  left  to  the  jury  to  infer  that  the  de- 
fendant made  the  statement  he  did  under  the  influence  of  malice,  in  the 
sense  necessary  to  sustain  the  action.  In  the  first  place,  the  defendant 
was  not  a  mere  intruder :  he  was  a  person  to  whom  was  confided  the  duty 
of  seeing  the  provisions  of  a  most  important  act  properly  attended  to. 
The  sale  had  been  advertised  for  six  weeks ;  and  it  is  said  that  the  de- 
fendant, therefore,  had  ample  time,  and  was  bound  to  intimate  his  objec- 
tion earlier  than  he  did.  Suppose  he  might,  does  the  fact  of  his  omission 
to  do  so  furnish  any  ground  for  inferring  malice  ?  But  it  appeared,  that, 
on  the  27th  of  February,  which  was  three  days  preceding  the  day  of  sale, 
the  defendant  did  give  the  plaintiff  notice  of  what  he  considered  to  be 
infractions  of  the  act.  It  is  to  be  observed,  too,  that  all  the  witnesses  ap- 
peared to  be  more  or  less  connected  with  the  plaintiff;  that  two  of  the 
houses  were  sold  ;  and  that  the  only  witness  who  stated  that  he  was  de- 
terred by  the  defendant's  threat  from  bidding  at  the  sale,  was,  at  the  time 
of  the  trial,  a  tenant  under  the  plaintiff.  Next,  it  appears  that  the  only 
objection  stated  by  the  defendant  in  the  sale-room,  was,  as  to  the  insuffi- 
ciency of  the  roadway.  If  maliciously  disposed,  he  might  then  have 
urged  another  objection,  viz.,  as  to  the  insufficiency  of  the  drains ;  for,  it 
appeared,  that,  between  the  date  of  the  notice  and  the  16th  of  March,  the 
day  on  which  the  defendant's  information  was  heard  before  the  official 
•referees,  the  plaintiff  had  caused  that  defect  to  be  remedied.  r*ocR 
The  only  other  piece  of  evidence  that  was  relied  on  as  showing 
malice,  was  the  remark  made  by  the  defendant  in  the  presence  of  the 
official  referees.  When  asked  by  a  friend  of  the  plaintiff's,  "Why  do 
you  pursue  Mr.  Pater  ?"  adopting  the  language  of  the  question,  the  de- 
fendant answered — "  The  reason  I  pursue  him  is,  because  he  is  steward 
and  collector  for  Mr.  Agar ;  and,  as  I  cannot  attack  Mr.  Agar,  I  attack 
Mr.  Pater."  What  was  a  proper  motive  on  the  part  of  a  person  in  the 
defendant's  position  ?  Why,  to  obtain  a  due  and  faithful  observance  of 
the  act.  What  is  the  motive  the  defendant  assigns  ?  He  says,  in  effect, 
««I  am  desirous  of  getting  the  roads  in  Agar  Town  completed:  I  have 
but  one  mode  of  enforcing  that,  viz.,  by  stopping  the  buildings :  and  you, 
Mr.  Pater,  being  the  agent  of  Mr.  Agar,  the  ground-landlord,  are  the  most 
proper  person  for  me  to  pursue  for  that  purpose."  It  is  not  shown  that 
the  defendant  had,  or  could  have,  any  feeling  of  personal  hostility  against 
the  plaintiff:  and  the  ground  assigned  by  him  for  selecting  the  plaintiff 
is  perfectly  consistent  with  good  faith.  What  was  said  afterwards  as  to 
the  plaintiff's  withdrawing  his  action,  can  hardly  be  relied  on  as  showing 
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that  the  defendant  was  acting  from  personal  and  vindictive  motives. 
Whether,  therefore,  the  roadway  was  or  was  not  properly  set  out  within 
the  meaning  of  the  act,  whether  it  was  the  defendant's  duty  to  take  steps 
to  get  the  road  put  into  an  efficient  state,  or  whether  he  had  any  power 
or  authority  under  the  act  to  interfere  at  all,  is  not  the  question  here.  We 
must  be  satisfied  that  there  was  legal  evidence  to  warrant  the  jury  in  in- 
ferring malice.  The  absence  of  authority  in  the  defendant  to  act  as  he 
did,  is  relied  on  by  the  plaintiff  as  a  circumstance  from  which  the  jury 
♦8661  miSDt  be  justified  in  mferring  malice.  *But,  was  it  so  clear  that 
the  act  did  not  warrant  the  assumption  of  right  claimed  by  the 
defendant  ?  I  must  confess  I  have  entertained  some  doubt,  though  I  in- 
cline to  think  that  the  buildings  might  be  held  to  be  completed,  although 
the  roadway  were  left  in  an  unfinished  state.  It  is  to  be  observed,  how- 
ever, that  the  act,  which  had  but  recently  passed,  had  not  been  the  sub- 
ject of  any  judicial  decision  ;  and  that  the  defendant  is  not  a  lawyer.  I 
am  unable,  therefore,  to  bring  myself  to  the  conclusion  that  the  defend- 
ant had  no  probable  cause  for  adopting  the  construction  he  did,  though 
it  might  not  be  a  strictly'  correct  one.  But  even  if  he  had  no  probable 
cause  for  so  construing  the  act,  I  am  clearly  of  opinion  that  the  circum- 
stances were  not  such  as  to  warrant  an  inference  of  malice.  There  was 
an  entire  absence  of  any  expressions  of  ill-will  towards  the  plaintiff,  or 
of  any  remarks  unconnected  with  the  supposed  performance  of  the  de- 
fendant's duty  under  the  act.  All  seems  to  have  been  done  in  the  honest 
and  bond  fide  belief  that  it  was  in  pursuance  of  his  duty. 

For  these  reasons,  I  am  of  opinion  that  the  rule  for  entering  a  nonsuit 
should  be  made  absolute. 

Maule,  J.  I  concur  with  the  lord  chief  justice  in  thinking  that  the 
amendment  made  at  the  trial  was  properly  made,  and  that  (the  declara- 
tion being  so  amended)  there  was  no  case  to  go  to  the  jury  for  the  plain- 
tiff. His  lordship  having  gone  so  fully  into  the  matter,  and  having  stated 
so  clearly  the  way  in  which  the  question  arises,  it  is  scarcely  necessary 
for  me  to  add  a  word. 

The  twenty-third  section  of  the  3  &  A  W.  4,  c.  42, — reciting  that 
«*  great  expense  is  often  incurred,  and  delay  or  failure  of  justice  takes 
place  at  trials  by  reason  of  variances  as  to  some  particular  or  particulars 
•8671  between  the  proof  and  the  record  or  setting  forth  on  the  record 
*or  document  on  which  the  trial  is  had,  of  contracts,  customs,  pre- 
scriptions, names,  and  other  matters  or  circumstances  not  material  to  the 
merits  of  the  case,  and  by  the  mis-statement  of  which  the  opposite  party 
cannot  have  been  prejudiced,  and  that  the  same  could  not  in  any  case  be 
amended  at  the  trial,  except  where  the  variance  was  between  any  matter 
in  writing  or  in  print,  produced  in  evidence,  and  the  record"  (a) — gives 
power  to  the  judge,  if  he  shall  see  fit  so  to  do,  "  to  cause  the  record,  &c., 
when  any  variance  shall  appear  between  the  proof  and  the  recital  or  set- 

(a)  Bf  the  9  0. 4,  c.  14. 
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ting  forth  on  the  record,  &c,  of  any  contract,  custom,  prescription,  name, 
or  other  matter,  in  any  particular  or  particulars  in  the  judgment  of  such 
court  or  judge  not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced  in  the  conduct  of  his  action, 
prosecution,  or  defence,  to  be  forthwith  amended,  &c,  on  such  terms,  as 
to  payment  of  costs  to  the  other  party,  or  postponing  the  trial,  to  be  had 
before  the  same  or  another  jury,  or  both  payment  of  costs  .and  postpone- 
ment, as  such  court  or  judge  shall  think  reasonable ;  and,  in  case  such 
variance  shall  be  in  some  particular  or  particulars  in  the  judgment  of 
such  court  or  judge  not  material  to  the  merits  of  the  case,  but  such  as 
that  the  opposite  party  may  have  been  prejudiced  thereby  in  the  conduct 
of  his  action,  prosecution,  or  defence,  then  such  court  or  judge  shall  have 
power  to  cause  the  same  to  be  amended,  upon  payment  of  costs  to  the 
other  paTty,  and  withdrawing  the  record  or  postponing  the  trial  as  afore- 
said, as  such  court  or  judge  shall  think  reasonable,"  &c.  The  words  of 
the  act  assume  that  the  variance  must  be  in  a  matter  that  is  material;  the 
restriction  is  as  to  its  materiality  to  the  merits  of  the  case,  that  is,  material 
with  reference  to  the  *pleadings  and  the  course  of  the  cause  at  the  r«ggg 
trial.  Was  the  variance  here  in  a  matter  material  to  the  merits  of 
the  case  ?  For  the  purpose  of  ascertaining  this,  an  inspection  of  the  record 
is  material,  not  conclusive.  The  record  is  evidently  defective  in  conse- 
quence of  a  mistake  in  copying  the  declaration  from  the  pleader's  draft — 
some  omission  or  transposition  of  words.  The  amendment  does  not  sub- 
stantially alter  the  charge,  and  could  not  possibly  prejudice  the  defendant 
in  his  defence.  If  the  statute  did  not  apply  to  such  a  case,  it  would  not 
have  the  beneficial  operation  contemplated. 

The  remaining  question  is,  whether  there  was  evidence  to  go  to  the 
jury  upon  the  general  merits  of  the  case — any  evidence  of  express  malice. 
This  is  an  action  for  slander  of  title,  which  is  a  sort  of  metaphorical  ex- 
pression. Slander  of  title  may  be  of  such  a  nature  as  to  fall  within  the 
scope  of  ordinary  slander.  Slander  of  title  ordinarily  means  a  statement 
of  something  tending  to  cut  down  the  extent  of  title,  which  is  injurious 
only  if  it  is  false.  It  is  essential,  to  give  a  cause  of  action,  that  the  state- 
ment should  be  false  ;  and  therefore  falsehood  is  given  in  evidence  under 
not  guilty,  since  the  new  rules.  It  is  essential  also  that  it  should  be  mali- 
cious :  not,  as  Lord  Ellenborough  observes  in  Pitt  v.  Donovan,  mali- 
cious in  the  worst  sense  ;  but  with  intent  to  injure  the  plaintiff.  If  the 
statement  be  true,  if  there  really  be  the  infirmity  in  the  title  that  is  sug- 
gested, no  action  will  lie,  however  malicious  the  defendant's  intention 
might  be.  The  jury  may  infer  malice  from  the  absence  of  probable  cause ; 
but  they  are  not  hound  to  do  so.  The  want  of  probable  cause  does  not 
necessarily  lead  to  an  inference  of  malice  ;  neither  does  the  existence  of 
probable  cause  afford  any  answer  to  the  action.  Suppose  one  having  an 
infirm  title  to  property  which  he  is  going  to  sell,  or  to  make  the  sub- 
ject of  a  settlement,  and  another,  moved  by  spite  and  malice,  discloses 
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*8691  *wnat  ^e  Deueves  to  be  a  defect,  though  the  information  after- 
wards turns  out  to  be  untrue,  and  injury  results  to  the  former ; 
in  that  case  an  action  would  lie,  the  statement  being  false  and  malicious, 
and  injurious  to  the  plaintiff.  Unless  he  shows  falsehood  and  malice  and 
an  injury  to  himself,  the  plaintiff  shows  no  case  to  go  to  the  jury.  If, 
therefore,  we  are  of  opinion  that  there  was  no  evidence  of  malice,  it  is 
unnecessary  to  decide  whether  or  not  the  defendant's  statement  was  false, 
and  consequently  unnecessary  for  us  to  determine  what  is  the  proper  con- 
struction of  the  act.  We  must  assume  that  the  defendant  thought  he  had 
power  to  stop  the  buildings.  If  he  had  such  power,  however  malicious 
his  conduct,  no  case  could  be  made  against  him.  If  he  had  no  such 
power,  then  alone  can  the  question  of  malice  become  material.  The  con- 
struction I  should  put  upon  the  act,  is,  that  the  defendant  liad  not  the 
power  he  assumed  to  have,  and  that  a  <<  roadway"  does  not  necessarily 
mean  a  complete  or  made  road.  The  act,  however,  is  not  free  from 
doubt.  Assuming,  then,  that  the  defendant  had  not  the  power  he  said 
he  possessed,  I  agree  with  the  lord  chief  justice  in  thinking  that  there 
was  no  evidence  to  go  to  the  jury  that  he  was  actuated  by  malice.  He 
was  not  a  stranger  to  the  transaction.  It  was  his  duty  to  interfere.  He 
is  to  decide  on  the  nature  and  extent  of  his  powers ;  and  he  must  take 
care  that  he  does  not  stop  short  of  his  duty.  It  must  be  borne  in  mind, 
that,  of  all  questions  that  are  presented  for  judicial  decision,  none  are  so 
difficult  as  those  that  arise  upon  acts  of  parliament.  Surely,  then,  in 
dealing  with  a  statute  of  confessedly  doubtful  and  difficult  construction, 
malice  is  not  to  be  inferred  from  mere  mistake.  Where  a  man  has  no 
pecuniary  motive,  and  the  act  is  equivocal,  the  charitable  presumption  is, 
that  he  is  not  actuated  by  bad  motives. 

•870]  *For  these  reMonsf 1  am  of  °Pinion  toat  the  rule  for  entering  a 
nonsuit  must  be  made  absolute. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion.  The  amendment 
made  at  the  trial,  being  of  a  matter  not  material  to  the  merits  of  the  case, 
was  properly  made.  Whether  the  words,  as  they  originally  stood  in  the 
declaration,  or  the  words  deposed  by  the  witnesses,  were  those  actually 
spoken,  could  make  no  difference  as  to  the  defence.  The  defendant 
could  sustain  no  prejudice  by  the  amendment.  No  new  plea  could  be 
necessary.  The  two  conditions  required  by  the  statute,  therefore,  concur 
in  favour  of  the  amendment. 

With  respect  to  the  other  point,  it  may  be  doubtful  whether  the  defend- 
ant took  a  correct  view  of  the  duty  imposed  upon  him  by  the  7  &  8  Vict, 
c.  84.  But  there  is  nothing  in  the  evidence  to  show  that  he  did  not 
honestly  and  bond  fide  believe  his  construction  of  the  act  to  be  a  correct 
one.  There  is  nothing  at  all  to  justify  an  inference  of  malice.  No  rea- 
sonable man  could  infer  it :  and  therefore  there  was  nothing  to  be  left  to 
the  jury. 

V.  Williams,  J.    I  am  of  the  same  opinion.   I  think  we  should 
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materially  infringe  upon  the  rule  that  requires  a  plaintiff  in  an  action  of 
this  sort  to  give  evidence  of  malice,  if  we  were  to  hold  that  there  was 
any  thing  here  that  could  properly  be  submitted  to  the  jury.  I  never 
saw  a  case  so  utterly  bare  of  circumstances  to  warrant  an  inference  of 
malice.  Rule  discharged. 


•LEE  v.  SIMPSON.   Jan.  19.  f871 

In  an  action  upon  the  statute  3  &  4  W.  4,  c.  15,  s.  2,  for  penalties  for  the  representation  of  a 

dramatic  piece  of  the  plaintiff's  at  a  "place  of  dramatic  entertainment,-'  without  his  con- 
sent, it  is  sufficient  to  describe  the  offence  in  the  words  of  the  act. 

An  introduction  to  a  pantomime, — that  is,  the  only  written  part  of  the  entertainment,— it 
within  the  protection  of  the  act. 

To  constitute  the  offence,  it  is  not  necessary  to  show,  nor  need  the  declaration  aver,  that  the 
defendant  knowingly  invaded  the  plaintiff's  right 

To  satisfy  an  undertaking  in  such  a  case  to  give  material  evidence  in  Middlesex,  the  plain- 
tiff, having,  in  order  to  prove  the  authorship,  first  shown  himself  possessed  of  the  manuscript 
in  the  county  of  Surrey,  proved  dmt  it  was  by  his  direction  offered  for  representation  or 
sale  in  Middlesex,  to  die  proprietor  of  a  theatre  there : — Heidy  that  this,  as  evidence  in 
confirmation  of  die  previous  proof  of  authorship,  was  sufficient  evidence  in  Middlesex  to 
satisfy  the  undertaking. 

Debt,  for  penalties  under  the  dramatic  copyright  act,3&4  W.  4,  c.  15.  (a) 
The  declaration  stated,  that,  after  the  passing  of  the  3&4  W.  4,  c.  15, 
intituled  "An  act  to  amend  the  laws  relating  to  dramatic  literary  pro- 
perty," the  plaintiff  was  the  author  of,  and  did  compose,  a  certain  dramatic 
entertainment  called  "Princess  Battledore,  or  Harlequin  Shuttlecock," 
and  that  he  was  and  still  is  the  proprietor  thereof,  and  as  such  had  and 
has  the  sole  liberty  of  representing  the  said  dramatic  entertainment ;  and 
that,  within  twelve  calendar  months  next  before  the  commencement  of 
the  suit,  and  whilst  the  plaintiff  was  such  author  and  proprietor,  the  de- 
fendant, on  twenty-three  several  occasions,  to  wit,  on,  &c.  &c,  and  without 
the  consent  in  writing  of  the  plaintiff,  so  being  such  author  and  proprietor 
as  aforesaid,  did  cause  the  said  dramatic  entertainment  to  be  represented 
at  a  certain  place  of  dramatic  entertainment ,  called  the  "Theatre  Royal, 
Liverpool,"  in  the  county  of  Lancaster,  contrary  to  the  form  of  the  sta- 
tute, &c. ;  whereby  he  the  defendant  *became  and  was  liable  to  r«872 
pay  to  the  plaintiff,  for  each  such  representation,  not  less  than  40s., 
or  the  amount  of  the  benefit  or  advantage  arising  from  each  of  such  re- 
presentations, or  the  injury  sustained  by  the  plaintiff"  thereupon,  whichever 
should  be  the  greater  damages :  and  the  plaintiff  averred  that  40$.  was 
the  greatest  damages  recoverable  by  him  according  to  the  statute,  in  re- 
spect of  each  of  such  representations,  &c. 
Plea,  nil  debet,  "  by  statute." 

The  cause  was  tried  before  Coltman,  J.,  at  the  first  sitting  at  West- 
minster in  this  term. 

(a)  Extended  to  dramatic  pieces  and  dramatic  representations,  by  the  0  &  C  Vict  c.  45, 
M.  20,  21. 

2y2 


Digitized  by  Google 


872 


Lee  v.  Simpson.  H.  T.  1847 


The  venue,  which  was  originally  laid  in  Middlesex,  had  been  changed 
to  Liverpool,  and  restored  to  Middlesex  upon  the  ordinary  undertaking 
on  the  part  of  the  plaintiff  to  give  material  evidence  in  that  county. 

It  appeared,  that,  in  the  year  1838,  the  plaintiff  wrote  an  introduction 
to  a  pantomime  called  "  Princess  Battledore,  or  Harlequin  Shuttlecock." 
The  work  was  composed  at  the  plaintiff's  residence  in  Surrey.  It  existed 
only  in  manuscript.  The  representation  by  the  defendant  took  place  at  a 
theatre  at  Liverpool,  where  it  was  performed  twenty-three  nights.  The 
defendant  had  purchased  the  pantomime  in  1843  from  one  De  Hays,  in 
the  bond  fide  belief  that  De  Hays  was  the  author  of  it.  The  evidence 
relied  on  by  the  plaintiff  as  satisfying  his  undertaking  to  give  material 
evidence  in  Middlesex,  was  as  follows : — 

The  plaintiff's  brother  proved,  that  he  had  seen  the  manuscript  of  the 
pantomime  in  question,  in  the  possession  of  the  plaintiff  in  the  years  1838 
and  1839 ;  that,  in  October,  1842,  he  received  the  manuscript  from  the 
plaintiff  in  Surrey,  and,  by  his  direction,  took  it  to  one  Gomersall,  the 
manager  of  the  Garrick  Theatre,  in  Goodman's  Fields,  in  the  county  of 
Middlesex ;  that  Gomersall  did  not  accept  it ;  and  that  he,  the  witness, 
thereupon  returned  it  to  the  plaintiff. 

♦87*31  'Another  witness,  named  Forrester,  also  proved  that  he,  in 
1841,  heard  the  plaintiff  read,  apparently  from  a  manuscript,  two 
lines  of  a  pantomime  bearing  the  same  title  as  the  one  in  question,  at  the 
plaintiff's  house  in  Surrey ;  and  that  he,  the  witness,  suggested  to  him 
another  character,  which  now  stood  as  a  part  of  the  plaintiff's  production; 
but  he  did  not  identify  that  manuscript  with  the  one  produced. 

On  the  part  of  the  defendant,  it  was  submitted  that  this  evidence  did 
not  satisfy  the  plaintiff's  undertaking. 

For  the  plaintiff,  it  was  insisted  that  the  evidence  offered  was  material, 
not  to  prove  the  authorship  of  the  piece  in  question,  but  to  show  an  act 
done  with  the  manuscript  in  the  county  of  Middlesex,  before  the  time  of 
the  defendant's  alleged  purchase  from  De  Hays. 

The  learned  judge  ruled  that  the  plaintiff  had  given  sufficient  evidence 
to  satisfy  the  undertaking. 

It  was  further  objected,  on  the  part  of  the  defendant,  that  the  statute 
3&4W.  4,  c.  15,  did  not  extend  to  the  protection  of  pantomimes,  which 
are  not  dramatic  entertainments  as  ordinarily  understood  ;  that  it  did  not 
apply  to  the  performance  of  a  part  of  a  work ;  and  that,  to  render  the 
defendant  liable  to  the  penalties  imposed  by  the  act,  it  was  incumbent  on 
the  plaintiff  to  show  that  the  offence  was  knowingly  committed. 

The  learned  judge  overruled  these  objections  ;  and  the  jury  returned  a 
verdict  for  the  plaintiff  for  46/.,  being  40s.  for  each  performance. 

M.  D.  Hill  now  moved  for  a  nonsuit,  on  the  ground  that  the  undertak- 
ing to  give  material  evidence  in  Middlesex  had  not  been  complied  with, 
or  for  a  new  trial,  on  the  other  grounds  urged  at  the  trial ;  and  also  to 
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arrest  the  judgment,  on  the  ground  that  the  declaration  did  not  allege  the 
performances  complained  of  to  have  been  public  performances. 

*The  construction  of  the  undertaking  contained  in  the  rule  to  r*Q7>i 
bring  back  the  venue,  underwent  considerable  discussion  in  the 
recent  case  of  Clark  v.  Dunsford,  (a)  where  all  the  authorities  are  cited, 
and  where  the  majority  of  the  court  held  such  undertaking  to  be  satisfied 
by  proof  of  any  fact  which  materially  conduces  to  the  establishing  of 
matter  which  may  be  in  issue,  arising  in  the  county  to  which  the  cause 
is  restored,  or  tending  to  enhance  the  damages.  It  was  an  action  brought 
against  the  defendant  for  criminal  conversation  with  the  plaintiff's  wife  ; 
and  an  act  done  in  Middlesex,  in  furtherance  of  a  plan  for  hiring  lodgings 
at  Bath  for  the  purpose  of  facilitating  the  commission  of  adultery  there, 
was  held  to  be  a  sufficient  compliance  with  an  undertaking  to  give  mate- 
rial evidence  in  Middlesex.  Assuming  that  case  to  lay  down  the  correct 
rule,  here  was  no  evidence  whatever  in  Middlesex  that  was  material  to  any 
matter  in  controversy  between  these  parties.  [Maule,  J.  Was  it  matter 
of  controversy  at  the  trial  whether  the  plaintiff  was  the  author  of  the  pan- 
tomime, or  De  Hays?]  It  was  the  main  question.  [Wilde,  C.  J.  The 
undertaking  is  satisfied  by  evidence  tending  to  confirm  evidence  already 
given.  The  dealing  with  the  manuscript  in  Middlesex,  in  October,  1842, 
was  strong  confirmation  of  its  prior  existence.]  No  doubt  this  might  have 
been  made  material,  if  offered  as  the  first  link  of  a  chain  of  proof  to  cor- 
roborate the  evidence  of  the  plaintiff's  brother  as  to  the  authorship.  But 
the  question  is,  whether,  standing  alone,  it  satisfies  the  undertaking. 

The  first  section  of  the  3  &  4  W.  4,  c.  15,  gives  the  author  of  any  tra~ 
gedy,  comedy,  play,  opera,  farce,  or  any  other  dramatic  piece  or  enter- 
tainment, the  sole  liberty  of  representing  it,  or  causing  it  to  be  represented, 
at  any  place  of  dramatic  entertainment  in  any  part  of  *the  British  r*875 
dominions:  and  the  second  section  enacts,  that,  "if  any  person 
shall,  during  the  continuance  of  such  sole  liberty  as  aforesaid,  contrary  to 
the  intent  of  this  act,  or  right  of  the  author  or  his  assignee,  represent,  or 
cause  to  be  represented,  without  the  consent  in  writing  of  the  author  or 
other  proprietor  first  had  and  obtained,  at  any  place  of  dramatic  entertain- 
ment within  the  limits  aforesaid,  any  such  production  as  aforesaid,  or  any 
part  thereof,  every  such  offender  shall  be  liable,  for  each  and  every  such 
representation,  to  the  payment  of  an  amount  not  less  than  40*.,  or  to  the 
full  amount  of  the  benefit  or  advantage  arising  from  such  representation, 
or  the  injury  or  loss  sustained  by  the  plaintiff  therefrom,  whichever  shall 
be  the  greater  damages,  to  the  author  or  other  proprietor  of  such  produc- 
tion so  represented  contrary  to  the  true  intent  and  meaning  of  this  act,  to 
be  recovered,  together  with  double  costs  of  suit,  by  such  author  or  other 
proprietors,  in  any  court  having  jurisdiction  in  such  cases  in  that  part  of 
the  said  united  kingdom,  or  of  the  British  dominions,  in  which  the  offence 
shall  be  committed ;  and,  in  every  such  proceeding,  where  the  sole  liberty 

(a)  Ante,  vol.  U.  p.  724.   And  see  HaU  v.  Story,  16  M.  &  W.  63. 
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of  such  author  or  his  assignee  as  aforesaid  shall  be  subject  to  such  right 
or  authority  as  aforesaid,  it  shall  be  sufficient  for  the  plaintiff  to  state  that 
he  has  such  sole  liberty,  without  stating  the  same  to  be  subject  to  such 
right  or  authority,  or  otherwise  mentioning  the  same."  Pantomimes  are 
not  mentioned  in  this  act,  though  they  are  mentioned  in  the  twenty-third 
section  of  a  statute  which  is  in  pari  materia",  viz.  the  6  &  7  Vict.  c.  68  : 
and  they  clearly  do  not  fall  within  the  description  of  «  dramatic  entertain- 
ments." The  act,  being  penal,  is  to  be  construed  strictly.  In  The  King 
v.  Handy,  6  T.  R.  286,  the  defendant  having  been  convicted  in  the  pe- 
#g7g,    nalty  of  bOL,  under  the  statute  10  G.  2,  *c.  28,  (a)  for  "  acting, 

representing,  and  performing  a  certain  entertainment  of  the  stage 
called  tumbling,"  &c,  at  Birmingham,  in  an  amphitheatre  erected  for 
that  purpose  ;  the  conviction  was  removed  to  the  court  of  King's  Bench 
by  certiorari,  in  order  to  take  the  opinion  of  the  court  on  the  question, 
whether  the  offence  came  within  the  statute.  In  the  course  of  the  argu- 
ment was  cited  a  case  of  Gallini  v.  Laborie,  5  T.  R.  242,  where  Lord 
Kenvon  had  held  that  the  statute  extended  to  dancing  and  "  every  other 
species  of  stage  entertainment."  The  same  learned  judge,  however, 
said :  «*  The  decision  in  the  case  alluded  to,  of  Gallini  v.  Laborie,  was  per- 
fectly right,  because  that  clearly  came  within  the  statute  25  G.  2,  c.  36. 
But,  if  I  expressed  myself,  as  has  been  now  represented,  that  the  statute 
10  G.  2  extended  to  every  species  of  stage  entertainment,  I  think  I  was 
mistaken :  in  that  case  it  was  not  necessary  to  consider  that  act  so  parti- 
cularly as  it  is  in  the  present  case  ;  and,  our  immediate  attention  being 
now  called  to  it,  I  do  not  think  that  tumbling  is  an  entertainment  of  the 
stage  within  the  meaning  of  that  act  of  parliament ;  it  might  equally  be 
said  that  fencing  on  a  public  stage  is.  By  the  3d  section  of  this  act,  a 
copy  of  the  piece  to  be  represented  is  required  to  be  sent  to  the  lord 
chamberlain  for  his  approbation  previous  to  the  acting :  but  no  copy  could 
have  been  given  of  this  entertainment.  This  is  a  penal  act  of  parliament; 
•8771    an(^  we  cann°t  extend  it  to  "entertainments  that  did  not  exist 

when  the  statute  was  made."  This  act  only  protects  integral  and 
complete  works.  Suppose  a  dramatic  piece,  the  joint  production  of  two 
dramatists, — like  the  works  of  Beaumont  and  Fletcher, — were  represented 
without  authority,  how  would  the  penalty  be  divided  ? 

The  intention  of  the  act  was,  to  protect  authors  against  offenders.  Can 
a  man  be  an  offendery  who  honestly  buys  an  article  that  is  not  purchas- 
able in  market  overt  ?  The  same  construction  must  be  put  upon  this  act 
as  if  the  penalty  had  been  600/.,  or  transportation.    Actus  non  facit  reum, 

(a)  By  sect  2,  it  is  enacted,  that,  if  any  person,  &c,  without  such  authority  or  license  as 
aforesaid,  (which  is  explained  hy  s.  1,  to  mean  letters  patent  from  the  king,  or  license  from 
the  lord  chamberlain,)  shall  act,  represent,  or  perform,  for  hire,  &c.,  any  interlude,  tragedy, 
comedy,  opera,  play,  farce,  or  other  entertainment  of  the  ttage,  or  any  part  or  parts  therein,  ho 
shall  forfeit  for  every  such  offence  the  sum  of  50t  And  sect.  3  enacts  that  no  person  ahull 
act,  &c,  for  hire,  any  new  interlude,  &e.,  unless  a  true  copy  thereof  be  sent  to  the  lord  cham- 
berlain fourteen  days  before  the  acting,  &c. 
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nisi  mens  sit  rea.(a)  In  The  King  v.  Marsh,  2  B.  &  C.  717,  4  D.  & 
R.  260,  which  was  an  information  on  the  5  Ann.  c.  14,  s.  2,  against  a 
carrier  for  having  game  in  his  possession  as  carrier,  it  seems  to  have  been 
assumed  that  the  defendant  would  have  been  excused  if  he  could  have 
shown  that  the  alleged  offence  was  unknowingly  committed.  In  Paley  on 
Convictions,  3d  edit.  p.  93,  it  is  said,  that,  "  If  one  of  the  ingredients  re- 
quired by  the  statute  be  the  knowledge  of  the  party,  nothing  short  of  a 
direct  averment  to  that  effect  is  sufficient.  Thus,  in  a  conviction  on  the 
36  G.  3,  c.  60,  s.  2,  which  prohibits  persons  from  putting  the  word  gilt 
upon  metal  buttons,  knowing  the  same  not  to  be  gilt,  the  information 
charged  that  the  defendant,  on  the  day  and  at  the  place  therein  men- 
tioned, did  unlawfully  and  fraudulently  put  and  place  for  sale  a  certain 
number  of  metal  buttons,  having  stamped  thereon  the  word  gilt,  the  said 
metal  buttons  not  being  gilt,  &c.,  contrary  to  the  statute.  The  convic- 
tion was  quashed,  on  the  ground  that  the  defendant  was  not  charged  with 
having  exposed  to  sale  the  buttons  marked  gilt,  knowing  that  they  were 
not  gilt.  The  court  considered  the  fact  of  knowledge  as  an  essential 
•constituent  of  the  offence,  and  not  supplied  by  the  words  unlaw-  r*g78 
fully,  fraudulently,  and  against  the  form  of  the  statute;  which 
were  not  deemed  equivalent  to  « knowingly.'  It  seems,  indeed,  to  have 
been  the  opinion  of  Lawrence,  J.,  that,  if  the  words  used  had  been  so 
equivalent,  the  conviction  might  have  been  supported.  (6)  But,  where  the 
word  « knowingly'  is  not  introduced  into  the  statute  creating  the  offence, 
there  the  scienter  need  not  be  alleged  in  the  information ;  but  it  lies  on 
the  defendant  to  show  such  a  degree  of  ignorance  as  will  excuse  him."(c) 
In  Earl  Spencer  v.  SwanneU^  3  M.  &  W.  154,  it  was  held  that  an  action 
of  debt  for  penalties  for  not  setting  out  tithes,  on  the  stat.  2  &  3  Ed.  6, 
c.  13,  is  a  penal  action  within  the  21  Jac.  1,  c.  4,  s.  4,  and  therefore  the 
new  rules  as  to  pleading  do  not  apply  to  such  a  case,  and  that  nil  debet  is 
still  a  good  plea  to  such  an  action,  (d)    So,  this  act  is  a  penal  one. 

As  to  the  arrest  of  judgment.  There  are  many  cases  in  which  a  de- 
scription of  the  alleged  offence,  in  a  declaration  or  a  conviction,  in  the 
precise  words  of  the  statute  creating  the  offence,  will  not  be  enough.  In 
Fletcher  v.  Calthrop,  6  Q.  B.  880,  the  defendant  justified  in  trespass  for 
assault  and  false  imprisonment,  under  a  conviction  which  set  forth  that  C. 
did,  by  night,  "  unlawfully  enter  certain  enclosed  land,  with  a  net,  for 
the  purpose  of  taking  game,  to  wit,  partridges  and  pheasants,  contrary  to 
the  statute,  &c. ;  and  the  conviction  was  held  bad,  for  not  stating  the 
intent  to  be  to  take  game  there.  Lord  Denman,  in  delivering  the  judg- 
ment of  the  court,  observes :  "  The  rule  laid  down  in  Paley  on  Convic- 
tions, 3d  edit.  p.  108,  that  it  is  sufficient  to  follow  the  words  of  the  act 
unless  the  offence  be  of  a  complicated  nature,  is  *open  to  two  ob-  rto^q 
jections.   It  does  not  rest  on  any  authority ;  nor  does  it  furnish 

(a)  3  Inst  107.  (b)  The  King  y.  /«*»,  8  T.  R.  536. 

(c)  Citing  The  King  v.  Marth,  ubi  tuprd.         (rf)  And  see  7  M.  &  G.  482  (a). 
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any  criterion  by  which  the  justice  of  peace  or  this  court  can  discover  what 
cases  are  thus  complicated."  And,  after  referring  to  The  King  v.  Marsh 
and  James  v.  Phelps,  11  A.  &  E.  483,  3  P.  &.  D.  231,  he  adds  :  «  But 
Regina  v.  Corden,  4  Burr.  2279,  is  a  distinct  and  pointed  authority  for  the 
proposition  that  the  words  of  the  act  are  not  universally  all  that  must 
appear  on  a  conviction.  There,  the  charge  was  for  fishing  in  a  pond. 
It  was  held  naught,  for  want  of  negation  of  the  owner's  consent.  The 
same  argument  which  is  here  resorted  to  would  have  supplied  that  defect, 
and  was  pressed  on  the  court ;  who  said,  however,  <  The  offence  intended 
in  this  conviction,  is,  fishing  in  the  fishery  of  Mr.  Hayne,  being  private 
property.  But  all  this  might  be  done,  for  aught  that  appears  upon  this 
conviction,  with  the  consent  of  the  owner.  The  fact  ought  to  appear,  so 
that  the  court  may  be  able  to  judge  whether  the  conviction  be  agreeable 
to  law.  If  the  owner  had  been  the  complainer,  that  would  have  shown 
his  dissent :  (a)  but  this  conviction  is  upon  the  complaint  of  Martha  Bux- 
ton ;  and  it  does  not  appear  that  the  defendant  has  been  guilty  of  fishing 
in  any  water  being  private  property,  without  the  consent  of  the  owner.' 
As  in  that  case  the  consent  of  the  owner  was  required  to  be  negatived  in 
the  conviction,  so,  in  the  present,  the  necessity  of  its  alleging  an  intent  to 
kill  game  there,  is  deduced  from  the  enormous  consequences  which  would 
otherwise  follow."  And,  in  conclusion,  his  lordship  says :  «  This  prin- 
ciple is  well  expressed  on  a  similar  though  not  exactly  the  same  occasion, 
in  Rex  v.  Baines,  2  Lord  Raym.  1265,  1269  :  « And  proceedings  in  cases 
of  this  nature,  which  are  to  deprive  a  man  of  his  freehold  in  a  summary 
*8801  wa^'  w*tnout  letting  him  be  tried  *by  his  peers,  are  always  con- 
strued strictly,  and  never  supplied  by  intendment  of  matter  which 
don't  appear  on  the  face  of  them."  The  representation  spoken  of  in  the 
2d  section  of  the  act,  clearly  means  a  public  representation.  And  the  cir- 
cumstance of  its  being  averred  to  have  taken  place  at  «  a  certain  place 
of  dramatic  entertainment,"  makes  no  difference.  Consistently  with  the 
statement  here,  the  representations  may  have  been  mere  rehearsals.  In 
Chaney  v.  Payne,  1  Gale  &  D.  348,  it  was  held  that  a  conviction  under 
the  70th  section  of  the  pilot  act,  6  G.  4,  c.  125,  for  <<  continuing"  in 
charge  of  a  ship  after  a  duly  licensed  pilot  had  ofTered  to  take  charge  of 
her,  is  bad,  if  it  do  not  show  that  the  offer  was  made  to,  or  in  the  pre- 
sence of  the  party  in  charge  of  the  vessel,  or  that  it  otherwise  came  to  his 
knowledge.  See  also  the  cases  cited  in  Ransom  v.  Dundas,  3  Scott, 
462,  463,  to  the  same  effect. 

Wilde,  C.  J.  The  court  is  of  opinion  that  no  rule  should  be  granted 
in  this  case.  The  first  point  made,  is,  that  the  plaintiff  ought  to  have 
been  nonsuited,  inasmuch  as  he  had  failed  to  comply  with  his  undertak- 
ing to  give  material  evidence  in  the  county  of  Middlesex.  The  evidence 
given  was,  that  the  composition,  the  representation  of  which  is  the  subject 
of  this  action,  was,  in  October,  1842,  offered  in  Middlesex  to  the  proprie- 

(a)  At  the  time  of  complaining. 
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tor  of  a  theatre  there,  for  sale,  on  the  part  of  the  plaintiff.  It  is  true  there 
was  something  like  evidence  previously  given  of  authorship  in  Surrey ; 
and  one  of  ihe  plaintiff's  witnesses  deposed  to  his  having  heard  him  there 
repeat  two  lines,  as  if  reading  from  a  paper  which  he  held  in  his  hand, 
which  paper  was  not  produced  or  identified.  It  is  said,  however,  that 
this,  coupled  with  the  previous  evidence  of  the  plaintiff's  brother,  that  he 
had  seen  the  *work  in  the  plaintiff's  possession  in  Surrey  in  the  r*ggj 
years  1838  and  1839,  clearly  established  his  authorship.  The 
plaintiff  might,  undoubtedly,  if  he  had  pleased,  have  gone  to  the  jury  on 
that  evidence.  But  he  was  not  bound,  nor  do  I  think  it  would  have  been 
prudent  so  to  do.  He  was  perfectly  justified  in  seeking  to  confirm  it,  by 
showing,  in  Middlesex,  a  person  in  possession  of  a  manuscript  containing 
the  lines  which  the  other  witness  had  heard  repeated  in  Surrey.  Can 
there  be  a  doubt  that  that  was  strong  evidence  in  confirmation  of  what 
had  gone  before  ?  It  clearly  was  relevant  and  material  to  the  mainte- 
nance of  the  issue.  It  is  now  admitted,  that,  to  satisfy  this  undertaking, 
it  is  not  necessary  that  the  evidence  should  be  essential  to  the  mainte- 
nance of  the  action :  but  it  must,  in  some  material  degree,  conduce  to 
the  establishing  the  matter  in  issue,  or  to  show  the  extent  of  the  injury. 
The  courts  have  never  considered  these  undertakings  as  very  material  to 
the  merits  of  the  case.  Many  of  the  cases  have  been  made  to  turn  upon 
very  nice  and  subtle  distinctions.  Evidence  which  is  not  necessary,  may, 
in  many  ways,  be  material.  If  it  in  any  material  degree  confirms  evi- 
dence arising  elsewhere,  it  is  enough. 

The  next  point  insisted  on  was,  that  the  production  in  question, — a 
pantomime, — is  not  within  the  protection  of  the  act.  The  statute  pro- 
fesses to  protect  «  any  tragedy,  comedy,  play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment,  composed,  and  not  printed  and  pub- 
lished by  the  author  or  his  assignee."  It  is  said  that  pantomimes  are  not 
expressly  mentioned  in  the  act,  and  that  this  is  not  an  entire  work ;  and 
a  difficulty  has  been  suggested  as  to  the  recovery  and  apportionment  of 
penalties  for  representing  a  play,  the  joint  production  of  two  dramatists. 
That,  however,  is  not  the  case  now  before  us :  for  it  is  not  correct  to  say 
that  the  work  in  question  is  not  an  entire  piece.  It  does  not  *ap-  r«gg2 
pear  that  the  author  proposed  to  add  any  thing  to  it.  It  was 
complete  as  far  as  he  was  concerned  :  and,  indeed,  so  far  perfect  was  it, 
that  the  defendant  played  it  precisely  as  the  plaintiff  had  composed  it. 
It  was  intended  merely  as  an  introduction  to  what  is  called,  in  theatrical 
parlance,  "  the  comic  business,"  the  tricks  of  the  pantomime.  That  it 
was  valuable  property,  is  shown  by  the  defendant's  buying  it.  As  far  as 
we  can  collect  the  meaning  of  the  statute,  it  seems  to  us  to  be  a  dramatic 
piece,  of  the  description  the  act  was  meant  to  protect. 

Then,  it  is  said,  that  the  defendant,  who  appeared  to  have  bond  fide 
purchased  the  work  from  one  De  Hays,  in  ignorance  of  the  plaintiff's 
right,  is  not  an  offender and  consequently  is  not  liable  in  this  penal 
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action.  Whether  the  act  is  penal  or  not,  it  has  but  one  object  in  view, 
viz.  to  protect  the  author,  by  inflicting  a  forfeiture  on  persons  guilty  of 
piracy.  The  second  section  enacts  that,  "  if  any  person  shall,  contrary 
to  the  intent  of  the  act,  or  right  of  the  author,  &c,  represent,  or  cause  to 
be  represented,  without  the  consent  in  writing  of  the  author  or  other  pro- 
prietor first  had  and  obtained,  at  any  place  of  dramatic  entertainment 
within  the  limits  of  the  act,  any  such  production  as  aforesaid,  or  any  part 
thereof,  every  such  offender  shall  be  liable,  for  each  and  every  such  repre- 
sentation, to  the  payment  of  an  amount  not  less  than  40s.,  or  to  the  full 
amount  of  the  benefit  or  advantage  arising  from  such  representation,  or  the 
injury  or  loss  sustained  by  the  plaintiff  therefrom, — whichever  shall  be  the 
greater  damages, — to  the  author  or  other  proprietor  of  such  production  so 
represented  contrary  to  the  true  intent  and  meaning  of  the  act,  to  be  re- 
covered, together  with  double  costs  of  suit,  by  such  author  or  other  pro- 
prietors, in  any  court  having  jurisdiction  in  such  cases  in  that  part  of  the 
united  kingdom,  &c,  in  which  the  offence  shall  be  committed."  The 
*8831  difficulty  °f  taking  tne  account  at  nisi  prius,  of  the  'benefit  arising 
to  the  one  party,  or  the  loss  to  the  other,  from  the  representation, 
would  render  the  act  altogether  illusory  if  the  penalty  were  to  be  regu- 
lated solely  by  that :  therefore  the  statute  has  very  wisely  given  the  author 
the  option  of  suing  for  the  40s.  penalty.  The  object  of  the  legislature 
was,  to  protect  authors  against  the  piratical  invasion  of  their  rights.  In 
the  sense  of  having  committed  an  offence  against  the  act,  of  having  done  a 
thing  that  is  prohibited,  the  defendant  is  an  offender.  The  plaintiff's 
rights  do  not  depend  upon  the  innocence  or  guilt  of  the  defendant.  It 
seems  to  us,  therefore,  that  this  pantomime  is  wilhin  the  protection  of  the 
act,  that  the  now  defendant  is  an  offender,  and  that  the  allegation  and 
proof  of  a  scienter  were  not  necessary  to  entitle  the  plaintiff  to  such  pro- 
tection. The  statute  would  altogether  fail  to  effect  its  object,  if  it  were 
necessary  to  show  that  the  defendant  had  a  knowledge  of  the  plaintiff's 
right  of  property. 

The  motion  in  arrest  of  judgment  is  equally  without  foundation.  The 
statute  prohibits  the  representation,  without  the  consent  of  the  author  or 
proprietor,  "at  anyplace  of  dramatic  entertainment."  The  legislature 
clearly  meant  places  where  dramatic  entertainments  are  represented,  to 
which  the  public  are  admitted.  And  what  the  legislature  meant  in  the 
statute,  the  plaintiff  must  be  taken  to  have  meant  in  his  declaration.  The 
declaration  substantially  alleges  that  the  defendant,  in  violation  of  the 
statute,  has,  without  his  consent,  caused  his  piece  to  be  exhibited  at  a 
place  of  dramatic  entertainment ;  and  that  allegation  is  sustained  by 
showing  a  public  representation  in  a  licensed  theatre.  There  is  no  sug- 
gestion now  that  the  evidence  did  not  sustain  the  charge.  Several  cases 
were  cited  for  the  purpose  of  showing  that  it  is  not  always  sufficient  to 
«oo4-t  describe  an  offence  in  the  words  of  the  statute  creating  it.  They 
all,  however,  were  cases  of  summary  convictions  by  •courts  of 
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limited  jurisdiction.  I  apprehend  that  the  rule  which  governs  cases  of 
that  description  has  no  application  here. 

For  these  reasons  we  think  that  the  defendant  is  not  entitled  to  a  rule 
upon  either  of  the  grounds  upon  which  he  has  relied.      Rule  refused.(a) 

(a)  Pabhatt  v.  Biicamit.   Nov.  6,  1846. 

In  an  action  by  A.,  an  agent  employed  by  B.  to  cause  advertisements  to  be  inserted  in  news- 
papers, evidence  that  A.  gave  orders  to  C.  to  insert  such  advertisements  is  material  evi- 
dence in  the  county  in  which  such  orders  were  given,  to  satisfy  an  undertaking  upon 
bringing  back  the  venue. 

Assi  JtpsiT,  by  an  advertising  agent,  against  a  member  of  the  managing  committee  of  a 
projected  railway  company.  The  venue,  which  had  been  removed  from  Warwickshire  to 
London  upon  the  ordinary  affidavit,  was  restored  to  the  county  of  Warwick  upon  an  under- 
taking by  tho  plaintiff  to  give  material  evidence  there. 

At  tho  trial  before  Pattksox,  J.,  nt  the  last  assizes  for  Warwick,  the  plaintiff,  in  order  to 
satisfy  his  undertaking,  proved  that  he,  being  employed  by  the  company  to  cause  advertise* 
ments  to  be  inserted  in  certain  newspapers,  employed  one  Thomas,  in  Warwick,  to  procure 
one  to  bo  inserted  in  a  newspaper  circulating  in  the  county  of  Warwick. 

A  verdict  having  been  found  for  the  plaintiff,  damages  1100/., 

Whiichurst  now  moved,  pursuant  to  leave  reserved  to  him,  to  enter  a  nonsuit,  on  the  ground 
that  the  evidence  so  given  did  not  satisfy  the  undertaking.  He  submitted  that  the  new  con- 
tract made  by  the  plaintiff  with  Thomas  was  not  material  to  the  issue  between  these  parties, 
and  that  any  thing  done  by  Thomas  could  not  be  a  compliance  with  the  undertaking. 

Per  Curiam.  We  are  clearly  of  opinion  that  the  ovidence  given  did  satisfy  the  plaintiff's 
undertaking.  Rule  refused. 


•CHADWICK  v.  HERAPATH.   Jan.  27.  [«885 

By  the  late  libel  act,  6  &  7  Vict  c.  96,  s.  2,  a  defendant  may  plead  that  the  libel  was  in 
sertcd  in  a  newspaper  without  actual  malice,  and  without  gross  negligence  ;  and  that  ho 
inserted  a  full  apology;  and  may  pay  money  into  court  by  way  of  amends.  The  clause 
further  enacts  u  Uiat,  to  such  plea  to  such  action,  it  shall  be  competent  to  the  plaintiff  to 
reply  generally,  denying  tho  whole  of  such  plea;'" — Hell,  that,  under  that  section,  a  plaintiff 
is  at  liberty  to  deny  tho  whole,  or  any  part  of  such  a  pica ;  and  that  a  replication  which 
admitted  that  the  libel  was  inserted  in  a  newspaper,  and  the  payment  of  money  into  court, 
and  traversed  tho  insertion  of  the  libel  without  actual  malice,  anil  without  gross  negligence, 
and  the  sufficiency  of  the  money  paid  into  court  as  amends,  was  good. 

Case,  for  a  libel. 

Plea,  that  the  plaintiff  ought  not  further  to  maintain  his  said  action, 
because  the  defendant  says  that  the  libel  in  the  declaration  mentioned, 
was,  before  and  at  the  time  of  the  committing  of  the  several  grievances 
in  the  declaration  mentioned,  and  after  the  passing  and  coming  into 
operation  of  an  act  passed  in  the  7th  year  of  the  now  queen,  to  amend 
the  law  respecting  defamatory  words  and  libel,  contained  in  a  public 
newspaper,  to  wit,  in  Herapath's  Railway  and  Commercial  Journal;  that 
the  said  libel  was  then  inserted  in  the  said  newspaper  without  actual 
malice,  and  without  gross  negligence :  And  the  defendant  further  says, 
that,  after  the  publication  thereof,  and  after  the  committing  of  the  same 
grievances,  and  before  the  commencement  of  this  action,  to  wit,  on,  &c, 
he  duly  inserted  in  a  public  newspaper,  to  wit,  another  part  or  publication 
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of  the  said  newspaper  called  Herapath? s  Railway  and  Commercial  Journal, 
a  full  apology  for  the  said  libel,  according  to  the  form  of  the  said  statute 
in  such  case  made  and  provided :  And  the  defendant  now  brings  into 
court  here  the  sum  of  bl.  ready  to  be  paid  to  the  plaintiff  by  way  of 
amends  for  the  injury  sustained  by  the  publication  of  the  said  libel  as 
aforesaid,  and  the  causes  of  action  in  the  declaration  mentioned :  And 
•ftfifil  *ne  defendant  further  says  that  the  'plaintiff  has  not  sustained 
damages  to  a  greater  amount  than  the  said  sum  of  money  last 
mentioned  in  respect  of  the  said  publication,  and  the  causes  of  action  in 
the  declaration  mentioned — verification. 

Replication,  that  the  said  libel  was  not  inserted  without  actual  malice, 
and  without  gross  negligence,  in  manner  and  form  as  in  the  plea  alleged : 
nor  did  the  defendant  insert  a  full  apology  for  the  said  libel  according  to 
the  form  of  the  said  statute  in  such  case  made  and  provided,  in  manner 
and  form  in  the  said  plea  in  that  behalf  alleged ;  that  the  plaintiff  had 
sustained  damage  to  a  greater  amount  than  the  said  sum  of  5/.  in  respect 
of  the  said  publication,  and  the  causes  of  action  in  the  declaration  men- 
tioned— concluding  to  the  country. 

Special  demurrer,  assigning  for  causes,  that  the  replication  was  bad  at 
common  law,  because  it  was  cumulative,  double,  and  multifarious,  in 
traversing  conjointly  three  distinct  and  separate  allegations,  viz.  that  the 
said  libel  was  inserted  without  actual  malice,  and  without  gross  negli- 
gence ;  that  the  defendant  inserted  a  full  apology  for  the  said  libel  accord- 
ing to  the  form  of  the  said  statute  in  such  case  made  and  provided,  and 
that  the  plaintiff  had  sustained  damages  to  a  greater  amount  than  the  said 
sum  of  5/.  paid  by  the  defendant  into  court ;  that  the  replication  traversed 
in  the  negative,  matter  which  ought  to  have  been  traversed  in  the  affirm- 
ative, in  this,  that  it  alleged  that  the  said  libel  was  not  inserted  without 
actual  malice,  and  without  gross  negligence,  which  several  negative  alle- 
gations made  an  informal,  improper,  and  argumentative  pleading  and 
issue,  and  the  aforesaid  negative  allegations  in  the  said  plea  should  have 
been  denied  by  positive  affirmative  matter,  and  this  whether  the  replication 
was  to  be  considered  one  at  common  law,  or  was  framed  under  and  by- 
virtue  of  the  statute  in  such  case  made  and  provided ;  that,  if  the  replica- 
*8871  *'on  was  m*ended  *°  De  pleaded  'according  to  the  provisions  of 
the  said  statute  in  that  behalf,  then  it  was  bad,  because  it  should 
have  been  so  pleaded  in  express  terms,  and  it  should  have  been  alleged 
therein  that  it  was  so  pleaded;  that  this  replication  was  not  the  general 
replication  given  by  the  statute ;  that,  if  the  same  was  pleaded  by  virtue 
of  the  provisions  of  the  statute  in  that  behalf,  it  was  insufficient,  in  this, 
that  it  did  not  deny  the  whole  of  the  plea,  but  admitted  a  part  thereof, 
that  is  to  say,  that  the  libel  was  contained  in  the  public  newspaper  therein 
mentioned,  &c.  Joinder  in  demurrer. 

Bovill,  in  support  of  the  demurrer.  The  question  is  as  to  the  validity 
of  the  replication.    The  plea  is  framed  in  accordance  with  the  provisions 
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of  the  2d  section  of  the  late  libel  act,  6  &  7  Vict.  c.  96.  (a)  The  repli- 
cation *is  clearly  bad  at  common  law  for  duplicity;  but,  by  that  r«ggg 
section,  the  plaintitf  may  «  reply  generally,  denying  the  whole  of 
such  plea."  It  is  submitted,  however,  that,  in  order  to  avail  himself  of 
that  power,  a  plaintiff  must  adhere  to  it  strictly,  and  he  ought  in  this  case 
to  have  traversed  the  whole  of  the  matters  alleged  in  the  plea,  and  it  is 
not  competent  for  him  to  deny  only  part.  Here,  there  are  two  allegations 
in  the  plea,  namely,  that  the  libel  was  contained  in  a  public  newspaper, 
and  the  bringing  of  the  bl.  into  court,  which  are  not  denied  in  the  repli- 
cation, (b)  In  Leaf  v.  Robson,  13  M.  &  W.  651,  the  court  of  Exchequer 
held  a  plea  to  be  bad,  under  the  insolvent  act  5  &  6  Vict.  c.  116,  that  did 
not  strictly  pursue  the  form  given  by  that  statute.  [Maule,  J.  In  that 
case  the  act  virtually  prescribed  the  form  of  the  plea :  here,  the  statute  by 
no  means  gives  a  form.  The  point  raised  in  Leaf  v.  Robson  came  before 
this  court  in  Gillon  v.  Deare,  ante=,  vol.  ii.  p.  309.]  Under  the  express  words 
of  this  act,  the  plaintiff  is  bound  to  deny  the  whole  of  the  plea.  [Maule,  J. 
Is  not  the  meaning  of  the  act,  that  the  plaintiff  may  deny  the  whole  or  any 
part  of  the  plea?  I  have  no  doubt  as  to  the  construction  of  the  act.  The 
words,  "  it  shall  be  competent  to  the  plaintiff  to  reply  generally,  denying 
the  whole  of  such  plea,"  mean,  that  he  shall  be  at  liberty  to  deny  the 
whole,  if  he  thinks  proper.]  To  depart  from  the  plain  words  might  lead 
to  great  inconvenience.  The  next  point  is,  whether  the  plaintiff,  in  deny- 
ing the  plea,  must  not  pursue  the  correct  form  of  pleading.  Here,  the 
allegation  of  malice  is  denied  in  the  form  of  two  negatives.  The  plaintiff, 
in  order  to  sustain  his  action  for  libel,  is  bound  to  make  out  malice. 
[•Maule,  J.  It  is  clear  that  the  malice  mentioned  in  the  declara-  r*gg9 
tion  is  not  that  malice  which  is  negatived  by  the  plea.  Cress-  *- 
well,  J.  The  object  of  your  demurrer  is,  to  change  the  burden  of  proof 
from  the  defendant  to  the  plaintiff.    Maule,  J.    The  plea  does  contain 

(a)  Which  enacts  « that  in  an  action  for  a  libel  contained  in  any  public  newspaper  or 
other  periodical  publication,  it  shall  be  competent  to  the  defendant  to  plead  that  such  libel 
was  inserted  in  such  newspaper  or  other  periodical  publication  without  actual  malice,  and 
without  grow  negligence,  and  that  before  the  commencement  of  the  action,  or  at  the  earliest 
opportunity  afterwards,  he  inserted  in  such  newspaper  or  odier  periodical  publication,  a  full 
apology  for  the  said  libel ;  or,  if  the  newspaper  or  periodical  publication  in  which  the  said 
libel  appeared,  should  bo  ordinarily  published  at  intervals  exceeding  one  week,  had  offered 
to  publish  the  said  apology  in  any  newspaper  or  periodical  publication  to  be  selected  by  the 
plaintiff  in  such  action ;  and  that  every  such  defendant  shall,  upon  filing  such  plea,  be  at 
liberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for  the  injury  sustained  by  the 
publication  of  such  libel ;  and  such  payment  into  court  shnll  be  of  the  same  effect,  and  be 
available  in  the  same  manner  and  to  the  same  extent,  and  be  subject  to  the  same  rules  and 
regulations  as  to  payment  of  costs  and  the  form  of  pleading,  except  so  far  as  regards  the 
pleading  of  the  additional  facts  hereinbefore  required  to  bo  pleaded  by  such  defendant,  as  if 
actions  for  libel  had  not  been  excepted  from  the  personal  actions  in  which  it  is  lawful  to 
pay  money  into  court,  under  an  act  passed  in  the  session  of  parliament,  held  in  the  fourth 
year  of  his  lato  majesty,  intituled  » An  act  for  tho  further  amendment  of  the  law,  and  the 
better  advancement  of  justice ;  and  that  to  such  plea  to  Mich  action,  it  shall  bo  competent  to 
the  plaintiff  to  reply  generally,  denying  the  tohole  of  such  plea." 

(6)  Quart,  whether  tho  contemporaneous  recording— die  proccss-vcrbcus—of  the  act  of  pay- 
ing money  into  court,  is  a  traversable  allegation. 
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an  affirmative,  and  the  replication  a  negative, — as  to  the  insertion  of  the 
libel  without  actual  malice,  and  without  gross  negligence.]  The  insertion 
of  the  libel  is  admitted  on  both  sides;  the  traverse  relates  to  the  malice 
and  gross  negligence.  [Wilde,  C.  J.  The  traverse  is  on  the  insertion 
of  the  libel  in  a  qualified  manner.  It  is  a  compound  proposition.] 
Per  Curiam.  Judgment  for  the  plaintiff. 


RICKETTS  and  Others  v.  JANE  BOWHAY,  Executrix  of  JOHN- 
HAYE  BOWHAY,  deceased,  and  Others.  Jan.  20. 

The  fact  of  a  scire  facial,  to  charge  a  party  as  a  member  of  a  banking  co-partnership,  under 
the  7  G.  4,o.  46,  s.  13,  having  been  issued  without  leave  of  the  court,  in  a  case  where 
such  leave  is  necessary,  or  being  ambiguous  on  the  face  of  it,  is  a  mere  irregularity,  to  be 
taken  advantage  of  on  motion,  and  promptly. 

But,  where  the  writ  stated  that  A.  B.  and  C.  D.  "were  at  the  time  of  the  judgment  and  sfu7  are"1 
members  of  the  co-partnership,  and  prayed  execution  against  them ;  and  the  declaration 
recited  a  $cire  facia*,  charging  them  ns  executrix  and  administrator  respectively  of  persons 
who  were  members  at  the  time  of  their  respective  deaths,  (which  took  place  before  the  judg- 
ment,) and  praying  execution  of  the  goods  and  chattel*  of  the  deceased  in  the  hands  of  A. 
R  and  C.  D.  as  executrix  and  administrator  to  be  administered : — Held,  that  this  inisrecital 
was  a  substantial  variance,  the  right  to  take  advantage  of  which  was  not  waived  by  the 
garnishees'  obtaining  orders  for  time  to  plead. 

Qturre,  whether  under  this  statute  recourse  can  be  had  to  the  estates  of  deceased  members  of 
die  co-partnership. 

Judgment  having  been  obtained  by  the  plaintiffs  for  3045/.  2s.  9d.,  in 
an  action  against  one  Jonathan  Clouter,  one  of  the  registered  public 
*8901  °®cere  °f  The  *  Western- District- Banking-  Company -f or- Devon- 
and- Cornwall,  a  scire  facias  was  sued  out  pursuant  to  the  7  G. 
4,  c.  46,  s.  13,  (a)  in  order  to  obtain  execution  against  Jane  Bowhay, 
James-Bennett  Job,  and  Richard-Osman  Job,  tested  the  20th  of  April, 
1846.   The  writ  was  as  follows 

«  Victoria,  &c,  to  the  sheriffs  of  London,  greeting:  Whereas  F.  Rick- 
etts, T.  James,  and  H.  J.  Enthoven,  lately,  to  wit,  on  the  7th  of  January, 
1845,  in  our  court,  before  Sir  N.  C.  Tindal,  knight,  our  chief  justice, 

(a)  Which  enacts  M  that  execution  upon  any  judgment  in  any  action,  obtained  against  any 
public  officer,  for  the  time  being,  of  any  such  corporation  or  co-partnership  carrying  on  the 
business  of  banking  under  the  provisions  of  this  act,  whether  as  plaintiff  or  defendant,  may 
be  issued  against  any  member  or  members,  for  the  timo  being,  of  any  such  corporation  or 
co-partnership ;  and  that,  in  case  any  such  execution  against  any  member  or  members  for  the 
time  being  of  any  such  corporation  or  co-partnership,  shall  bo  ineffectual  for  obtaining  pay- 
ment and  satisfaction  of  the  amount  of  such  judgment,  it  shall  be  lawful  for  the  party  or 
parties  so  having  obtained  judgment  against  such  public  officer  for  the  time  being,  to  issue 
execution  against  any  person  or  persons  who  was  or  were  a  member  or  members  of  such 
corporation  or  co-partnership  at  the  time  when  the  contract  or  contracts,  or  engagement  or 
engagements,  in  [on]  which  such  judgment  may  have  lieen  obtained,  was  or  were  entered 
into,  or  became  a  member  or  members  at  any  time  before  such  contracts  or  engagements 
were  executed,  or  was  a  member  at  the  time  of  the  judgment  obtained :  provided  always, 
mat  no  such  execution  as  last  mentioned  shall  bo  issued  widiout  leave  first  granted,  on 
motion  in  open  court,  by  the  court  on  which  such  judgment  shall  have  been  obtained,  and 
when  [which]  motion  shall  be  made  on  notice  to  the  person  or  persons  sought  to  bo  charged  ; 
nor  after  the  expiration  of  three  years  next  after  any  such  person  or  persons  shall  have 
ceased  to  be  a  member  or  members  of  such  corporation  or  co-partnership/1 
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and  his  companions,  our  justices  of  the  bench  at  Westminster,  under, 
and  by  virtue  of,  the  statute  in  such  case  made  and  provided,  by  the 
judgment  of  the  same  court  recovered  against  Jonathan  Clouter,  one  of 
the  present  registered  public  officers  of  certain  persons  united  in  *co-  r*g9i 
partnership  and  carrying  on  the  trade  and  business  of  bankers  in  L 
England,  in  the  name  of  The-  Western- District- Banking- Company-far- 
Devon-and- Cornwall,  under  and  by  virtue  of  and  according  to  the  form 
and  effect  of  an  act  of  parliament  made  and  passed,  &c.,  intituled,  &c, 
and  that  the  said  Jonathan  Clouter  had  been  then  duly  nominated,  ap- 
pointed, and  registered  as  such  public  officer,  and  was  then  sued  for  and 
on  behalf  of  the  said  company,  according  to  the  form  and  effect  of  the 
said  act  of  parliament  in  such  case  made  and  provided,  3045/.  2s.  9d., 
for  their  damages  which  they  had  sustained,  as  well  on  occasion  of  the 
not  performing  of  certain  promises  then  lately  made  by  the  said  company 
to  the  said  Ricketts,  James,  and  Enthoven,  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended,  whereof  the  said  J. 
Clouter  is  convicted,  prout  patet,  &c. :  and  now,  on  behalf  of  the  said 
Ricketts,  James,  and  Enthoven,  in  our  same  court,  we  are  informed,  that, 
although  judgment  was  thereupon  given,  yet  execution  of  the  damages 
aforesaid  still  remains  to  be  made  to  them ;  and  we  are  also  informed  on 
behalf  of  the  said  Ricketts,  James,  and  Enthoven,  in  our  same  court,  that 
Jane  Bowhay,  executrix  of  the  last  < will  and  testament  of  John-Haye  Bow- 
hay,  deceased,  and  James-Bennett  Job  and  Richard-Osman  Job,  adminis- 
trators with  the  will  annexed  of  the  effects  of  Hugh  Job,  deceased,  before 
and  at  the  time  of  the  recovering  and  giving  of  the  said  judgment,  were,  and 
from  thence  hitherto  have  been  and  still  are  members  of  the  said  co-partner- 
ship; wherefore  the  said  Ricketts,  James,  and  Enthoven  have  humbly  be- 
sought us  to  provide  them  a  proper  remedy  in  this  behalf ;  and  we,  being 
willing  that  those  things  which  in  our  same  court  are  rightly  done,  should 
be  duly  carried  into  execution,  and  that  what  is  just  in  this  behalf  should 
be  done,  command  you,  that,  by  honest  and  lawful  men  of  your  bailiwick, 
you  make  known  to  the  said  Jane  Bowhay,  executrix  as  aforesaid,  and  J. 
B.  Job,  and  R.  0.  'Job,  administrators  as  aforesaid,  that  they  r»gg2 
and  each  of  them  be  before  our  justices  at  Westminster,  on  the  8th 
of  May,  1846,  to  show  cause,  if  they  have  or  know,  or  if  any  or  either  of 
them  has  or  knows,  of  any  thing  to  say  for  themselves,  himself,  or  herself, 
why  the  said  Ricketts,  James,  and  Enthoven,  ought  not  to  have  execution 
against  the  said  Jane  Bowhay,  executrix  as  aforesaid,  and  J.  B.  Job,  and 
R.  0.  Job,  administrators  as  aforesaid,  of  the  damages  aforesaid,  accord- 
ing to  the  force,  form,  and  effect  of  the  said  recovery,  and  of  the  statute 
in  such  case  made  and  provided,  if  it  shall  seem  expedient  for  them  so 
to  do,  and  further  to  do  and  receive  what  our  said  court  shall  then  and 
there  consider  of  them  in  this  behalf,"  &c. 

On  the  24th  of  October,  in  the  same  year,  a  declaration  was  delivered 
to  the  respective  parties  as  follows: — 

vol.  in.  69  2z2 
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"London,  to  wit.    The  sheriffs  of  London  were  commanded,  whereas, 
F.  Ricketts,  T.  James,  and  H.  J.  Enthoven,  lately,  in  the  court  of  our  lady 
the  queen  here,  to  wit,  on  the  7th  of  January,  1846,  before,  &c,  under 
and  by  virtue  of  the  statute  in  such  case  made  and  provided,  by  the  judg- 
ment of  the  same  court,  recovered  against  J.  Clouter,  one  of  the  then 
present  registered  public  officers  of  certain  persons  united  in  co-partner- 
ship  and  carrying  on  the  trade  and  business  of  bankers  in  England,  in  the 
name  of  The-  Western  -District -Banking  -  Company-for  -  Devon-and  -  Corn- 
wall,  under  and  by  virtue  of,  and  according  to  the  form  and  effect  of,  an 
act  of  parliament  made  and  passed,  &c,  intituled,  &c,  and  which  said 
J.  Clouter  had  been  then  duly  nominated,  appointed,  and  registered,  as 
such  public  officer,  and  was  then  sued  for  and  on  behalf  of  the  said  com- 
pany, according  to  the  form  and  effect  of  the  said  act  of  parliament  in 
such  case  made  and  provided,  3045/.  2s.  9d.f  for  their  damages,  &c, 
•8931    wnere°f  *tne  sa\d  J*  Clouter  was  convicted,  prout  patett  &c. ;  and 
then,  on  behalf  of  the  said  Ricketts,  James,  and  Enthoven,  in  her 
majesty's  same  court,  her  majesty  was  informed,  that,  although  judgment 
was  thereupon  given,  yet  execution  of  the  damages  aforesaid  then  still 
remained  to  be  made  to  them ;  and  her  majesty  was  also  then  informed, 
on  behalf  of  the  said  Ricketts,  James,  and  Enthoven,  in  her  same  court, 
that  John-Haye  Bowhay,  and  Hugh  Job,  since  deceased,  before  and  at  the 
time  of  the  recovering  and  giving  of  the  said  judgment,  were,  and  each  of 
them  was,  and  from  thence  continually  up  to  and  until  and  at  the  time  of 
their  respective  deaths  hereinafter  mentioned,  remained,  members  of  the  said 
copartnership  ;  and  her  majesty  was  also  then  informed,  on  behalf  of  the 
said  Ricketts,  James,  and  Enthoven,  in  her  same  court,  that  afterwards, 
and  after  the  giving  and  recovering  of  the  judgment  aforesaid,  and  whilst 
the  said  John-Haye  Bowhay  remained  and  continued  such  member  of  the 
said  co-partnership,  and  before  execution  made  upon  the  said  judgment  so 
recovered  as  aforesaid,  to  wit,  on  the  21st  of  October,  1840,  the  said  John- 
Haye  Bowhay  died,  having  first  duly  made  and  published  his  last  will  and 
testament,  and  thereby  constituted  and  appointed  Jane  Bowhay  executrix 
thereof,  after  whose  death,  and  before  any  execution  made  upon  the  said 
judgment  so  recovered  as  aforesaid,  the  said  Jane  Bowhay  duly  proved  the 
said  last  will  and  testament  of  the  said  John-Haye  Bowhay,  and  took  upon 
herself  the  burden  of  the  execution  of  the  same;  and  her  majesty  was  also 
then  informed,  on  behalf  of  the  said  Ricketts,  James,  and  Enthoven,  in 
her  same  court,  that  afterwards,  and  after  the  giving  and  recovering  the 
judgment  aforesaid,  and  whilst  the  said  Hugh  Job  remained  and  continued 
such  member  of  tJie  said  co-partnership,  and  before  execution  made  upon  the 
*8941    sa^  j^gment  so  recovered  as  aforesaid,  to  wit,  on  the  22d  mof 
J    October,  1844,  the  said  Hugh  Job  died,  after  whose  death,  and 
before  execution  upon  the  said  judgment  so  recovered  as  aforesaid,  to  wit,  on 
the  12th  of  September,  1845,  administration  of  all  and  singular  the  goods, 
chattels,  and  credits  which  were  of  the  said  Hugh  Job,  deceased,  at  the  time  of 
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his  death,  by  William,  by  Divine  Providence  Archbishop  of  Canterbury, 
primate  of  allE?igland,  and  metropolitan,  in  due form  of  law  was  granted  to 
James-Bennett  Job  and  Richard-  Osman  Job,  with  the  last  will  and  testa- 
ment of  the  said  Hugh  Job  annexed ;  as  by  the  information  of  the  said 
Ricketts,  James,  and  Enthoven,  in  her  said  majeslyys  court,  her  said  ma- 
jesty had  been  given  to  understand  ;  wherefore  the  said  Ricketts,  James, 
and  Enthoven  had  humbly  besought  her  said  majesty  to  provide  them  a 
proper  remedy  in  that  behalf,  and  her  majesty,  being  willing  that  those 
things  which  in  her  same  court  are  rightly  done  should  be  duly  carried 
into  execution,  and  that  what  was  just  in  that  behalf  should  be  done, 
commanded  the  said  sheriffs  of  London,  that,  by  honest  and  lawful  men 
of  their  bailiwick,  they  should  make  known  to  the  said  Jane  Bowhay, 
executrix  of  the  said  John-Haye  Bowhay  as  aforesaid,  and  the  said  J.  B. 
Job  and  R.  O.  Job,  administrators  of  the  said  Hugh  Job  as  aforesaid,  that 
they  and  each  of  them  should  be  before  her  majesty's  justices  at  West- 
minster, on  the  1st  of  May,  1846,  to  show  if  they  had  or  knew,  or  if  any 
or  either  of  them  had  or  knew,  of  any  thing  to  say  for  themselves,  him- 
self, or  herself,  why  the  said  Ricketts,  James,  and  Enthoven  ought  not  to 
have  execution  against  the  said  Jane  Bowhay,  executrix  of  the  said  John- 
Haye  Bowhay  as  aforesaid,  and  J.  B.  Job,  and  R.  O.  Job,  administrators 
of  the  said  Hugh  Job  as  aforesaid,  of  the  damages  aforesaid,  to  be  levied  of 
the  goods  and  chattels  which  were  of  the  said  John-Haye  Bowhay  and  Hugh 
Job  respectively,  at  the  time  of  their  deaths  respectively,  in  the  hands  of  the 
*said  Jane  Bowhay  as  executrix  as  aforesaid ,  and  of  the  said  J.  B.  r*g95 
Job,  and  R.  O.  Job,  as  administrators  as  aforesaid,  to  be  admin- 
istered, according  to  the  force,  form,  and  effect  of  the  said  recovery,  and  of 
the  statute  in  such  case  made  and  provided,  if  it  should  seem  expedient  for 
them  so  to  do ;  and  further  to  do  and  receive  what  her  majesty's  said  court 
should  then  and  there  consider  of  them  in  that  behalf,  &c.  And  nowhere 
at  this  day  come  the  said  Ricketts,  James,  and  Enthoven,  by  F.  E.,  their 
attorney,  and  offer  themselves  on  the  fourth  day  against  the  said  Jane  Bowhay, 
executrix  as  aforesaid,  and  the  said  J.  B.  Job  and  R.  0.  Job,  adminis- 
trators as  aforesaid,  in  the  plea  aforesaid ;  and  the  sheriffs  of  London,  to 
wit,  J.  L.  and  W.  J.  C,  esquires,  sheriffs  of  London  aforesaid,  now  here 
return  that  the  said  Jane  Bowhay,  executrix  as  aforesaid,  and  the  said 
J.  B.  Job  and  R.  0.  Job,  administrators  as  aforesaid,  have  nothing  in  their 
bailiwick  whereby  or  by  which  they  can  make  known  to  them  as  by  the 
said  writ  they  are  commanded,  nor  is  the  said  Jane  Bowhay,  executrix  as 
aforesaid,  nor  are  the  said  J.  B.  Job  and  R.  O.  Job,  administrators  as 
aforesaid,  nor  are  any  nor  is  either  of  them,  found  in  the  same.  And  the 
said  Jane  Bowhay,  executrix  as  aforesaid,  being  solemnly  demanded,  by 
H.  W.  S.,  her  attorney,  comes,  and  the  said  J.  B.  Job  and  R.  O.  Job,  admi- 
nistrators as  aforesaid,  being  also  demanded,  by  G.  F.  their  attorney,  also 
come.  And  thereupon  the  said  Ricketts,  James,  and  Enthoven,  pray  that 
execution  may  be  adjudged  to  them  against  the  said  Jane  Bowhay,  as 
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such  executrix  as  aforesaid,  and  against  the  said  J.  B.  Job  and  R.  O.  Job, 
as  such  administrators  as  aforesaid,  of  the  damages  aforesaid,  to  be  levied 
of  the  goods  and  chattels  which  were  of  the  said  John-IIaye  Bowhay  and 
Hugh  Job  y  respectively,  at  the  time  of  their  deaths  respectively ',  in  their 
•RQfil  nan(^s  to  be  administered,  according  to  the  force,  *form,  and  effect 
of  the  said  recovery,  and  of  the  statutes  in  such  case  made  and 
provided,"  &c. 

This  declaration  was  endorsed  with  a  notice  to  plead  thereto  in  eight 
days,  and  with  a  demand  of  plea.  On  the  2d  of  November,  1846,  an 
order  was  obtained  on  behalf  of  J.  B.  Job  and  R.  O.  Job,  for  ten  days' 
time  to  plead,  "  pleading  issuably,  rejoining  gratis,  and  taking  short  notice 
of  trial;"  and,  on  the  13th,  a  second  order  was  obtained  by  them  for  a 
week's  further  time  to  plead,  "pleading  issuably,  without  prejudice  to 
any  application  to  set  aside  the  declaration,  as  being  inconsistent  with  the 
writ."  Three  orders  for  time  to  plead  had  also  been  obtained  on  behalf 
of  Jane  Bowhay,  the  last  being  "without  prejudice  to  any  application  to  set 
aside  the  proceedings  for  irregularity." 

John-Haye  Bowhay,  the  testator,  died  on  the  21st  of  October,  1840; 
and  Hugh  Job,  the  intestate,  on  the  20th  of  October,  1844 ;  both  having 
been  members  of  the  co-partnership  at  the  time  of  their  respective  deaths. 

It  did  not  appear  when  the  debt  was  contracted.  But  the  co-partnership 
was  dissolved  on  the  14th  of  August,  1844,  and  the  judgment  against 
Clouter,  one  of  the  public  officers,  was  obtained  on  the  7th  of  January, 
1845.    No  execution  had  issued  against  any  of  the  shareholders. 

Upon  affidavits  detailing  these  facts,  and  alleging  that  the  scire  facias 
was  sued  without  leave  of  the  court,  and  without  any  previous  notice  to 
the  parties, 

M.  Smith,  in  Michaelmas  term  last,  on  behalf  of  James-Bennett  Job 
and  Richard-Osman  Job  and  Jane  Bowhay,  respectively,  obtained  rules 
nisi  to  set  aside  the  scire  facias,  the  declaration,  and  all  subsequent  pro- 
ceedings, or  the  declaration  aud  subsequent  proceedings.  He  submitted, 
that,  although,  in  ordinary  cases,  the  obtaining  an  order  for  time  to  plead 
*8971  wa*ves  an  irregularity  in  *process  or  declaration,  that  rule  could 
not  be  applied  to  a  case  of  this  description,  where  the  writ  was 
altogether  a  nullity,  and  the  declaration,  without  a  writ  to  warrant  it.  He 
referred  to  Cross  v.  Law,  6M.&W.  217,  8  Dowl.  P.  C.  789;  Whitten- 
bury  v.  Law,  6  N.  C.  345,  8  Scott,  663  ;  and  Eardley  v.  Law,  12  Ad.  &. 
E.  802. 

Channell,  Serjt,  showed  cause.  That  which  is  complained  of  is  mere 
irregularity,  and  is  waived  by  obtaining  time  to  plead,  upon  the  terms  on 
which  time  is  uniformly  granted. 

The  first  objection  relied  on  to  support  the  rules,  is,  that  this  scire  facias 
issued  without  the  leave  of  the  court.  The  thirteenth  section  of  the  statute 
enables  a  creditor  having  obtained  judgment  against  the  public  officer  of 
a  banking  co-partnership,  to  issue  execution  against  three  classes  of  per- 
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00ns — first,  members  for  the  time  being — secondly,  members  at  the  time 
when  the  contract  was  entered  into— thirdly,  members  at  the  time  of  the 
judgment  obtained.  As  against  the  last  two  classes,  the  leave  of  the 
court  is  necessary  before  a  scire  facias  can  issue ;  but  no  leave  is  required 
for  the  issuing  of  a  writ  against  members  of  the  first  class,  within  which 
these  parties  fall.  [Maule,  J.  This  writ  is  ambiguous  on  the  face  of  it : 
as  expounded  by  the  declaration,  it  appears  that  the  plaintiffs  seek  to  have 
recourse  against  the  estates  of  persons  who  were  members  of  the  co-part- 
nership at  the  time  of  the  contract,  but  who  were  not  members  at  the  time 
of  the  judgment.]  The  writ  is  at  all  events  good  upon  the  face  of  it. 
And,  suppose  leave  of  the  court  was  necessary,  the  issuing  the  writ  with- 
out it  is  only  an  irregularity.  In  Bradley  v.  Warburg,  11  M.  &  VV.  452, 
by  an  act  of  parliament  (4  &  5  Vict.  c.  lxxxix,)  incorporating  The  Patent' 
*Rolling-and- Compressing- Iron- Company,  it  was  provided  that  r*$9g 
every  judgment  against  the  nominal  defendant  might  be  executed 
against  the  person  and  estate  of  every  shareholder,  provided  "that  no 
such  execution  should  issue  without  leave  first  granted  by  the  court  in 
which  such  judgment  should  have  been  obtained,  upon  motion  in  court, 
and  after  notice  of  motion:"  and  it  was  held  that  the  circumstance  of  a 
scire  facias  having  issued  without  the  leave  of  the  court,  could  not  be 
pleaded  as  a  defence  in  bar  of  the  action,  but  was  an  irregularity  merely, 
for  which  an  application  might  be  made  to  the  court  to  set  aside  the  writ. 
Supposing,  therefore,  this  writ  to  have  been  irregularly  issued,  that  ob- 
jection has  been  waived  by  the  laches  of  the  parties. 

The  declaration  does,  in  some  unimportant  respects,  differ  from  the 
writ.  The  writ  states  that  Jane  Bowhay  and  the  two  Jobs  were  at  the 
time  of  the  judgment,  and  still  are,  members  of^the  co-partnership,  and 
prays  execution  against  them ;  and,  though  it  adds  their  representative 
character,  it  does  not  seek  to  charge  them  in  that  character.  The  decla- 
ration states  that  the  testator  and  intestate  wTere  at  the  time  of  the  judg- 
ment, and  thence  until  their  respective  deaths  remained,  members:  it 
then  states  their  deaths,  and  the  grant  of  probate  and  letters  of  adminis- 
tration to  Jane  Bowhay  and  the  two  Jobs  respectively ;  and  prays  execu- 
tion against  the  goods  and  chattels  of  the  testator  and  intestate.  [Maule, 
J.  Upon  this  writ,  the  plaintiffs  might  have  declared  either  against  the 
estates  of  the  testator  and  intestate,  or  against  these  parties  as  present 
shareholders.  They  have  elected  the  former  course.  It  is  consistent 
with  the  declaration  that  the  shares  of  the  deceased  persons  never  came 
to  their  representatives.]  There  can  be  no  objection  to  suing  out  the  writ 
generally,  and  declaring  in  a  more  limited  manner.  Suppose  the  writ  is 
good,  the  variance  between  it  and  the  declaration  may  be  'matter  r*g9g 
of  error ;  and  the  court  will,  if  there  be  any  doubt,  leave  the 
parties  to  that  remedy.  [V.  Williams,  J.  It  is  not  mere  matter  of  form. 
Do  the  representatives  of  deceased  shareholders  become  members  of  the 
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co-partnership  at  all  ?]  That  consideration  may  introduce  a  difficulty  as 
to  the  declaration,  and  may  make  it  important  to  preserve  the  writ. 

M.  Smith,  in  support  of  the  rules.  An  executor  or  an  administrator 
cannot,  as  such,  do  any  act  to  make  himself  a  partner  in  a  joint-stock 
company :  it  was  so  decided  by  Lord  Langdale,  M.  R.,  in  the  recent  case 
of  Barker  v.  Buttress,  7  Beaven,  134. 

The  writ,  as  issued,  did  not  necessarily  require  the  leave  of  the  court. 
But,  taking  the  declaration  as  expounding  the  writ,  the  necessity  for  a 
previous  application  to  the  court  is  made  apparent.  The  objection  to  the 
writ  is  not  mere  form :  it  goes  to  the  very  substance  of  the  matter.  A 
party  moving  for  a  scire  facias  in  order  to  have  execution  against  former 
members  of  a  banking  company,  on  a  judgment  against  the  registered 
public  officer,  must  show  that  he  has  made  substantial  and  bond  fide  en- 
deavours to  obtain  an  available  execution  against  the  present  members  ; 
and  the  court  will  decide,  on  the  motion,  whether  sufficient  diligence  has 
been  used  in  the  particular  case:  Eardley  v.  Law,  12  Ad.  &  E.  802. (a) 
Coleridge,  J.,  there  says :  "The  statute  distinguishes  between  the  class 
of  persons  primarily,  and  the  class  secondarily,  liable.  The  last  are  to  be 
called  upon  only  after  certain  proceedings  have  been  taken  against  the 
first.  Mr.  Wightman  was  compelled  to  admit,  that,  according  to  his  view, 
the  proceedings  against  the  first  were  to  be  taken  almost  pro  forma.  But 

*9001  ^at  stu^^es  ^e  act*  ls  clear>  tnat»  *°r  proceeding  'against  the 
second  class  of  persons,  leave  must  be  obtained  from  the  court ; 
but,  if,  to  warrant  the  proceeding,  a  formal  act  only,  and  nothing  substan- 
tial, were  required,  the  provision  as  to  leave  would  be  unnecessary. 
Something  real  must  have  been  done,  and  bond  fide,  before  a  plaintiff  can 
ask  for  his  remedy  against  the  persons  secondarily  liable."  Here,  the 
declaration  introduces  a  totally  different  liability  from  that  mentioned  in 
the  writ,  and  shows  that  the  parties  now  sought  to  be  charged,  have  been 
deprived  of  the  notice  and  inquiry  the  statute  intended  that  they  should 
have.  [Wilde,  C.  J.  The  question  is,  whether,  by  obtaining  time  to 
plead,  you  do  not  treat  the  declaration  as  one  requiring  a  plea.]  That 
undoubtedly  would  be  so  in  an  ordinary  case :  but  it  would  not  be  doing 
substantial  justice  to  apply  that  rule,  in  all  its  strictness,  to  a  case  upon 
this  act  of  parliament. 

Wilde,  C.  J.  Considerable  difficulty  has  arisen  in  this  case  from  the 
anxiety  of  the  court  to  do  what  is  just  and  proper  in  the  particular  case, 
and,  at  the  same  time,  to  avoid  infringing  a  general  rule  of  practice.  The 
effect  of  taking  a  step  in  a  cause  after  notice  of  an  irregularity,  and  the 
propriety  and  duty  of  promptly  taking  advantage  of  a  technical  objection, 
have  always  been  considered  matters  of  very  considerable  importance. 
Without  intending  at  all  to  infringe  the  rule  that  the  obtaining  an  order  for 
time  to  plead,  operates  as  a  waiver  of  any  irregularity  in  the  writ  or  the 
declaration,  I  thiuk  we  may,  under  the  peculiar  circumstances  of  this  case, 

(a)  And  sec  Field  v.  Mackenzie,  poet,  Vol.  IV. 
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grant  the  relief  prayed.  The  question  arises  upon  a  comparatively  modern 
act  of  parliament,  which  imposes  liabilities,  and  confers  remedies,  ex- 
emptions, and  discharges  of  an  entirely  new  character ;  and  much  difficulty 
occurs  in  giving  effect  to  them  consistently  with  the  application  of  the 
ordinary  rules  by  which  the  discretion  of  the  court  is  governed. 

•The  remedies  given  by  the  act  to  persons  who  have  contracted  r*$Qi 
with  a  joint-stock  banking  company,  are  to  be  pursued  against 
the  public  officer.  A  judgment  obtained  against  him  is  to  enure  to  the 
effect  of  giving  a  right  to  have  execution  against  different  classes  of  per- 
sons upon  different  conditions.  The  13th  section  enacts,  "that  execution 
upon  any  judgment  in  any  action  obtained  against  any  public  officer  for 
the  time  being  of  any  such  corporation  or  co-partnership  carrying  on  the 
business  of  banking  under  the  provisions  of  trie  act,  whether  as  plaintiff 
or  defendant,  may  be  issued  against  any  member  or  members,  for  the  time 
being,  of  such  corporation  or  co-partnership :  and  that,  in  case  any  such 
execution  against  any  member  or  members,  for  the  time  being,  of  any 
such  corporation  or  co-partnership  shall  be  ineffectual  for  obtaining  pay- 
ment and  satisfaction  of  the  amount  of  such  judgment,"  upon  that  con- 
dition, and  in  that  case,  " it  shall  be  lawful  for  the  party  or  parties  so 
having  obtained  judgment  against  such  public  officer  for  the  time  being, 
to  issue  execution  against  any  person  or  persons  who  was  or  were  a 
member  or  members  of  such  corporation  or  co-partnership  at  the  time  when 
the  contract  or  contracts,  or  engagement  or  engagements,  on  which  such 
judgment  may  have  been  obtained,  was  or  were  entered  into,  or  became  a 
member  or  members  at  any  time  before  such  contracts  or  engagements  were 
executed," — thus  rendering  liable  persons  who  would  not  have  been  liable 
at  common  law, — «or  was  a  member  at  the  time  of  the  judgment  obtained," 
— without  regard  to  whether  they  were  partners  at  the  time  the  contracts 
were  entered  into  or  executed.  The  clause  having  given  this  extra- 
ordinary  remedy,  then  proceeds  to  enact  that  "no  such  execution  as  last 
mentioned  shall  be  issued  without  leave  first  granted,  on  motion  in  open 
court,  by  the  court  in  which  such  judgment  shall  have  been  obtained, 
and  when  [which?]  motion  shall  be  made  on  notice  to  the  person  or 
persons  sought  to  be  charged,  *nor  after  the  expiration  of  three  r*go2 
years  next  after  any  such  person  or  persons  shall  have  ceased  to 
be  a  member  or  members  of  such  corporation  or  co-partnership."  Under 
these  circumstances,  it  is  obvious  that  it  may  not  always  be  very  easy  to 
apply,  to  cases  arising  upon  this  act,  the  ordinary  rules  of  law.  The 
legislature  has  sought  to  make  the  remedy  co-extensive  with  the  incon- 
venience intended  to  be  obviated.  And,  accordingly,  the  leave  of  the 
court  is,  in  certain  cases,  to  be  obtained  before  execution  can  be  issued, 
and  notice  is  to  be  given  to  the  party  sought  to  be  charged.  What  notice 
shall  be  given,  must,  of  course,  be  decided  by  the  court.  When  the 
parties  are  before  it,  the  court  will  inquire  within  which  of  the  three 
classes  described  in  the  13th  section  the  persons  against  whom  execution 
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is  prayed,  fall.  Further,  the  court  is  charged  with  the  duty  of  ascertain- 
ing that  the  execution  against  members  of  the  first  class  has  been  in- 
effectual, before  recourse  is  had  to  the  second  and  third;  that  is,  that  all 
due  means  have  been  taken  to  obtain  satisfaction  against  the  parties 
primarily  liable,  before  execution  is  allowed  to  go  against  those  whose 
liability  only  arises  on  their  default.  That  is  a  matter  which  obviously 
goes  to  the  substantial  merits.  Let  us  see  what  has  been  done  here. 
The  plaintiff,  having  recovered  a  judgment  against  the  public  officer  of 
77ie- Western- District- Bantdng- Company,  without  any  leave  of  the  court, 
sues  out  a  scire  facias  against  Jane  Bowhay,  describing  her  as  «  executrix 
of  the  last  will  and  testament  of  John-Haye  Bowhay,  deceased,"  and 
against  James-Bennett  Job  and  Richard-Osman  Job,  describing  them  as 
"administrators  with  the  will  annexed  of  the  effects  of  Hugh  Job,  de- 
ceased." It  may  be  observed  that  this  writ  appears  to  be  framed  with 
studied  ambiguity.  Though  it  describes  the  parties  in  their  representative 
characters,  it  does  not  profess  to  take  a  remedy  against  them  in  that 
character,  but  personally, — leaving  the  description  contained  in  the  writ 
•9031  *aPParentb'  immaterial ;  for,  if  co-partners  or  shareholders,  it  is 
perfectly  immaterial  whether  they  are  executrix  and  administrators 
or  not ;  their  liability  being  laid  as  a  liability  in  respect  of  the  membership. 
If  an  application  had  been  made  by  the  persons  thus  sought  to  be  charged, 
to  set  aside  the  writ  when  so  issued,  the  answer  would  have  been — that 
they  were  charged  as  persons  who  were  members  of  the  co-partnership  at 
the  time  of  the  judgment,  and  who  also  continued  to  be  members  at  the 
time  being.  No  one,  therefore  could  have  felt  justified  in  advising  an 
application  to  set  aside  the  writ  in  the  first  instance.  Then  comes  the 
declaration.  When  delivered,  what  is  its  form? (a)  It  professes  to  recite 
the  writ,  but  it  in  truth  recites  a  totally  different  one :  it  recites  a  writ, 
stating,  that  John-Haye  Bowhay  and  Hugh  Job  were  members  of  the 
co-partnership  in  question  at  the  time  of  the  judgment,  and  so  remained 
until  the  time  of  their  respective  deaths;  that  John-Haye  Bowhay  died 
after  judgment,  and  before  execution,  to  wit,  on  the  21st  of  October,  1840, 
and  that  his  will  was  duly  proved  by  Jane  Bowhay,  his  executrix ;  and 
that  Hugh  Job  also  died  after  judgment  and  before  execution,  to  wit,  on 
the  22d  of  October,  1844,  and  that  administration  of  his  effects  was 
granted  to  James-Bennett  Job  and  Richard-Osman  Job.  There  is  no 
such  writ.  The  writ  originally  sued  out  then  alleges  that  the  plaintiffs 
have  prayed  her  majesty  to  provide  them  a  proper  remedy,  and  that 
thereupon  the  sheriff  is  commanded  to  make  known  to  « the  said  Jane 
Bowhay,  executrix  as  aforesaid,  and  J.  B.  Job  and  R.  O.  Job,  admin- 
istrators as  aforesaid,"  that  they  be  before  the  justices  on  a  certain  day, 
to  show  cause  why  execution  should  not  issue  against  them.  The  writ 
recited  in  the  declaration,  however,  now  discloses  that  the  plaintifls 

[a)  Usually  the  declaration  in  scire  facias  does  not  rtcilf,  but  uttt  out  the  writ  in  hoc  verba, 
'  allege*  the  sheriff's  return  and  die  appcu  ranee  of  the 
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•seek  to  charge  the  parties,  not  as  members  of  the  co-partnership  at  t*qq^ 
the  time  of  the  contract,  or  at  the  time  of  the  judgment,  or  as  mem- 
bers  at  the  time  being,  whatever  that  may  mean  ;  but  it  calls  upon  them  to 
show  cause  why  execution  should  not  be  had  against  them,  of  the  damages 
aforesaid — "  to  be  levied  of  the  goods  and  chattels  which  were  of  the  said 
John-Haye  Bowhay  and  Hugh  Job  respectively,  in  the  hands  of  the  said 
Jane  Bowhay,  as  executrix  as  aforesaid,  and  of  the  said  J.  B.  Job  and  R. 
0.  Job,  as  administrators  as  aforesaid,  to  be  administered,"  &c.  It  is  to 
be  remembered  that  a  judgment  against  several  partners,  one  of  whom 
dies,  survives  against  the  others :  and  there  is  nothing  in  this  act  of  par- 
liament to  alter  the  effect  of  the  death  of  a  party  in  this  respect.  It  is  now 
suggested  on  the  part  of  the  defendants,  that  the  purpose  and  object  of  this 
writ, — in  itself  susceptible  of  two  constructions, — are  by  the  declaration 
shown  to  be,  that  it  should  attach  upon  a  construction  which  rendered 
necessary  a  notice  that  has  not  been  given,  and  an  inquiry  which  has  not 
been  gone  into ;  and  that  they  now  for  the  first  time  learn,  from  the  expla- 
nation and  construction  put  upon  the  writ  by  the  plaintiffs  themselves, 
that  it  is  defective. 

This  being,  as  already  observed,  a  comparatively  modern  act,  and  one 
that  has  not  been  much  brought  under  the  consideration  of  the  court — ex- 
cept with  regard  to  the  mode  of  introducing  parties  on  the  record,  and 
the  mode  of  taking  advantage  of  an  irregularity  in  issuing  a  scire  facias 
without  the  leave  of  the  court,  where  such  leave  is  necessary — it  behooved 
the  parties  here  called  upon,  to  consider  well  the  course  they  should  pur- 
sue. Accordingly,  the  declaration  having  been  delivered  on  the  24th  of 
October,  1846,  they  obtained  orders  for  ttme  to  plead.  Generally  speak- 
ing, time  to  plead  is  obtained  upon  condition  that  the  plaintiff  is  not  to  be 
embarrassed  by  any  thing  that  does  not  go  to  the  substantial  merits.  All 
defences  of  that  sort  are  waived.  Can  it  be  'contended  that  the  ob-  r.~*~ 
jection  relied  on  in  this  case,  does  not  go  to  the  merits,  because  it  is  1 
not  matter  of  pleading  ?  A  general  demurrer  is  held  to  be  consistent  with  the 
true  construction  of  the  condition  to  plead  issuably,  because  it  must  go  to  the 
merits  of  the  case.  A  party  is  not  to  be  precluded  from  taking  an  ob- 
jection which  goes  to  the  merits  of  the  case,  though  it  assumes  the  form 
of  an  irregularity.  It  seems  to  me,  that  the  objection  to  this  writ  is  well 
founded,  and  goes  to  the  whole  substance  and  merits  of  the  case  ;  and 
that,  regard  being  had  to  the  course  pursued  by  the  plaintiffs  in  creating 
(he  ambiguity,  the  case  is  not  to  be  held  to  fall  within  the  ordinary  rule, 
which  precludes  a  defendant  from  taking  such  an  objection  at  so  late  a 
period.  I  therefore  think  the  rule  must  be  made  absolute  for  setting  aside 
the  writ  as  well  as  the  declaration. 

Maule,  J.  The  statute  gives  a  different  mode  of  proceeding  against 
parties  who  were  members  at  the  time  of  the  contract  or  of  the  judgment, 
from  that  which  it  gives  against  members  for  the  time  being.  Where  a 
scire  facias  issues  against  one  who  is  a  member  for  the  time  being,  that  is, 

vol.  in.  70  3  A 
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at  the  lime  the  writ  issues,  no  leave  of  the  court  is  necessary :  but,  in  the 
other  cases,  leave  must  first  be  obtained  on  motion  in  open  court,  and 
which  motion  is  to  be  made  on  notice  to  the  person  sought  to  be  charged. 
Here,  it  is  sought  to  charge  the  parties  in  respect  of  the  liability  of  the 
testator  and  intestate  whom  they  respectively  represent.  It  may  be  found 
that  the  statute  gives  no  remedy  in  such  a  case  :  but,  at  all  events,  it  must 
be  subject  to  all  the  conditions  that  are  incident  to  the  liability  of  the  par- 
ticular class  to  which  they  belong — notice,  where  notice  is  necessary,  and 
some  attempt  to  obtain  satisfaction  against  parties  primarily  liable.  No 
such  notice  has  been  given,  or  attempt  made,  here.  The  writ  states  that 
Jane  Bowhay  and  the  two  Jobs  were  at  the  time  of  * tlie  judgment y 
and  still  are,  members  of  the  co-partnership  :  in  the  latter  capacity, 
they  would  not  be  entitled  to  notice ;  but,  in  the  former,  a  previous  no- 
tice, and  leave  of  the  court,  would  be  necessary.  To  be  regular,  the  writ 
should  enable  the  party  charged  to  see  whether  or  not  it  is  a  writ  that  re- 
quires notice,  viz.  whether  it  seeks  to  charge  him  as  a  present  member  of 
the  co-partnership,  or  as  a  member  at  one  of  the  other  periods  pointed  out 
in  the  act.  This  writ,  therefore,  being  equivocal  in  this  respect,  is  irregu- 
lar in  point  of  form,  and  might,  I  think,  have  been  set  aside  on  that 
ground.  That,  however,  is  an  objection  which  the  defendants  have  passed 
by.  They  now  object  that  the  substance  of  the  transaction  is,  that  the 
plaintiffs  are  seeking  to  charge  them  in  respect  of  a  liability  existing  at  the 
time  of  the  judgment,  and  that  therefore  notice  and  leave  of  the  court  were 
necessary.  The  absence  of  notice  of  a  proceeding  requiring  notice,  is 
clearly  an  objection  of  substance,  and  not  of  mere  form.  The  statute, 
they  say,  does  not  entitle  the  plaintiffs  to  have  execution  against  them, 
until  due  means  have  been  taken  to  obtain  satisfaction  from  the  parties 
primarily  liable,  and  due  notice  given  to  them.  That  is  an  objection 
which  is  not  apparent  on  the  face  of  the  writ,  but  appears  only  when  the 
declaration  is  delivered.  Upon  the  delivery  of  the  declaration,  the  de- 
fendants obtained  orders  for  time  to  plead,  upon  the  usual  condition  on 
which  that  indulgence  is  granted — that  of  pleading  issuably.  According 
to  the  ordinary  practice,  the  time  for  taking  advantage  of  a  variance  be- 
tween the  writ  and  the  declaration,  runs  from  the  time  of  the  filing  or  de- 
livery of  the  declaration.  The  question  is,' whether  a  defendant  waives 
that  right  by  obtaining  time  to  plead.  On  the  part  of  the  plaintiffs,  it  is 
insisted  that,  by  obtaining  time  to  plead,  the  defendants  have  elected  to 
treat  the  declaration  as  a  thing  requiring  a  plea.   I  do  not,  however,  con- 

•9071  6^ertnat  &ey  Dave  d°ne  S0,  Suppose  this  to  be  a  'case  of  fraud, 
J  I  think,  upon  the  authority  of  Campbell  v.  Fleming,  1  Ad.  &.  E. 
40,  3  N.  &  M.  834,  it  was  competent  to  the  defendants  to  elect ;  for, 
fraud  is  no  ground  for  setting  aside  proceedings,  except  at  the  election  of 
the  party  defrauded.  But  it  is  not  necessary  to  take  fraud  into  considera- 
tion, as  there  would  be  the  same  right  of  election  upon  matter  of  allega- 
tion, as  upon  the  warranty  of  a  horse.    I  conceive  the  proper  time  lor  the 
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defendants  to  make  their  election,  in  a  case  like  this,  was,  the  time  of 
pleading,  and  not  before.  The  condition  imposed  upon  a  defendant  by 
the  practice  of  the  court,  under  such  circumstances,  is  rather  a  negative 
than  a  positive  condition  ;  it  is  that  he  shall  not  plead  unissuably,  that  he 
shall  not  plead  a  non-issuable  plea,  or  one  calculated  to  entangle  the 
plaintiff  in  the  mazes  of  special  pleading.  He  does  not  admit  that  the 
declaration  is  one  that  must  be  pleaded  to,  but  that  it  is  one  to  which  he 
is  bound  to  plead  before  his  time  for  pleading  has  expired,  or  in  respect 
of  which  he  will  avail  himself  of  a  defence  which  falls  within  the  condition, 
that  is,  that  he  will  set  up  some  substantial  answer.  He  may  demur 
generally;  but  he  may  not  avail  himself  of  a  mere  technical  defence,  by 
special  demurrer.  The  statute  under  which  this  question  arises,  is  one  of 
a  very  peculiar  nature.  If  the  defence  here  was  one  that  could  be  pleaded, 
it  would  undoubtedly  afford  a  good  answer  on  the  merits :  but  I  agree 
with  the  court  of  Exchequer,  in  Bradley  v.  Warburg,  in  thinking  that  it 
is  ground  for  motion  only,  and  not  for  a  plea.  And,  being  matter  of  sub- 
stance, and  not  of  mere  form,  I  think  the  parties  are  not  too  late  to  avail 
themselves  of  the  objection. 

Cresswell,  J.  I  quite  agree  with  the  lord  chief  justice,  and  my  brother 
Maule,  that  the  justice  of  the  case -requires  that  this  rule  should  be  made 
absolute.  I  have,  however,  had  a  difficulty  in  satisfying  my  mind  that 
•there  was  any  proper  legal  ground  for  coming  to  that  conclusion,  r»an« 
by  reason  of  the  general  rule,  that  a  defendant,  by  obtaining  an 
order  for  time  to  plead,  admits  that  the  declaration  requires  an  answer, 
and,  as  it  seems  to  me,  by  plea  or  general  demurrer.  But  the  ground  on 
which  I  found  my  judgment,  is,  that  the  plaintiffs  here  have  been  guilty 
of  a  species  of  fraud  upon  the  practice  of  the  court,  which  prevents  the 
application  of  that  general  rule.  From  the  form  of  this  writ  of  scire  facias, 
it  might  be  that  no  leave  of  the  court  was  necessary  for  the  issuing  it.  It 
states  that  the  parties  against  whom  execution  is  prayed,  viz.  Jane  Bowhay 
and  the  two  Jobs,  were  members  of  the  co-partnership  at  the  time  of  the 
judgment,  and  at  the  time  being.  It  might  have  been  sufficient  to  declare 
against  them  as  partners  at  either  of  those  periods.  In  the  one  case,  no- 
tice and  leave  of  the  court  would  be  necessary ;  in  the  other,  not.  The 
declaration,  however,  when  delivered,  does  not  appear  to  be  founded  upon 
that  writ :  and  I  cannot  imagine  the  discrepancy  between  them  to  have 
been  accidental.(a)  It  states  that  the  testator  and  intestate  were  respect- 
ively members  at  the  time  of  their  deaths,  and  then  proceeds  to  charge 
Jane  Bowhay  and  the  two  Jobs  in  their  representative  characters,  not  aver- 
ring them  to  be  members  of  the  co-partnership  at  all.  It  may  very  well 
be  doubted  whether  the  testator  and  intestate  were  liable  at  all,  or  whether 

(a)  The  explanation  given  by  the  affidavits  in  answer  to  the  rule,  was,  that  the  plaintiff* 
had  been  misled  by  the  returns  filed  at  tho  stamp-office  pursuant  to  the  statute,  from  which 
they  were  induced  at  the  time  of  issuing  the  $cirt  facias  to  believe,  that  Johu-Haye  Bowhay 
and  Hugh  Job  were  living,  and  were  still  members  of  the  co-partnership. 
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the  parties  now  before  the  court  are  liable  in  respect  of  assets.  Upon  the 
ground,  therefore,  that  the  plaintiffs  have  been  guilty  of  a  fraud  upon  the 
statute  and  upon  the  court,  a  fraud  calculated  to  betray  the  defendants 

*9091   **nt0  a  difficulty,  I tn^  tne  ca8e  does  not      witnm  the  oru*i- 
*    nary  practice,  and  that  this  rule  should  be  made  absolute  in  its 
terms. 

V.  Williams,  J.  I  also  have,  with  great  difficulty,  arrived  at  the  con- 
clusion that  this  rule  ought  to  be  made  absolute.  I  think  it  was  properly 
decided  in  Bradley  v.  Warburg,  that  an  execution  issued  under  a  statutory 
authority  of  this  sort  without  leave  of  the  court,  is  not  a  nullity,  but  that 
it  is  an  irregularity  only,  which  is  to  be  taken  advantage  of  by  motion, 
and  not  by  plea.  When  the  declaration  in  this  case  was  delivered,  the 
parties  called  upon  by  the  writ  had  two  courses  open  to  them, — either  to 
answer  it  by  plea  or  by  demurrer,  or  to  move  to  set  aside  the  writ,  on  the 
ground  that  it  was  on  the  face  of  it  ambiguous,  or  on  the  ground  that  it 
had  improperly  issued  without  the  previous  leave  of  the  court.  Of  the 
existence  of  this  latter  objection,  the  parties  could  have  had  no  notice 
until  the  plaintifls  had  by  their  declaration  expounded  the  writ.  The 
question  is,  whether,  by  obtaining  time  to  plead,  the  defendants  in  the 
scire  facias  have  precluded  themselves  from  urging  the  objection.  If  it 
be  a  mere  irregularity,  I  think  they  have.  A  defendant  who  obtains  time 
to  plead,  undertakes  to  answer  the  action  by  plea  or  demurrer,  and  waives 
his  right  to  ofTer  any  mere  technical  objection.  The  defendants  in  this 
case,  therefore,  must  be  taken  to  have  waived  their  right  to  object  to 
the  scire  facias  on  the  score  of  ambiguity.  The  only  doubt  arises  on  the 
other  ground, — that  the  scire  facias  has  issued  without  leave  of  the 
court,  in  a  case  in  which,  as  appears  from  the  declaration,  the  leave  of  the 
court  was  necessary.  Bradley  v.  Warburg  is  an  authority  to  show  that 
the  issuing  of  a  scire  facias  without  the  leave  of  the  court,  is  only  a  ground 
•9101  °^  m°ti°n  f°r  irregularity.  I  feel,  therefore,  the  greatest  'difficulty 
in  coming  to  any  other  conclusion  than  that  the  objection  is  waived 
by  obtaining  time  to  plead,  because  I  conceive  there  are  no  degrees  of  ir- 
regularity. Rules  of  practice  are  not  to  be  varied  according  to  the 
greater  or  less  amount  of  inconvenience  which  may  arise  in  their  appli- 
cation to  the  particular  case.  Either  this  writ  was  a  nullity,  that  might 
have  been  objected  to  at  any  stage  of  the  proceedings,  or  the  issuing  it 
was  an  irregularity,  of  which  the  parties  were  bound  to  take  advantage 
at  the  earliest  possible  moment.  The  reluctance  I  feel  in  concurring  with 
the  rest  of  the  court,  arises  from  an  apprehension  that  it  will  be  an  undue 
interference  with  the  general  rule.  Upon  the  ground,  however,  of  the 
fraud  on  the  part  of  the  plaintiffs  in  varying  their  ground  of  complaint  in 
the  declaration  from  that  which  appeared  in  the  writ,  I,  with  some  hesi- 
tation, have  come  to  the  conclusion  that  we  may  regard  this,  not  as  a 
case  of  irregularity  merely,  but  as  one  in  which  the  defendants  have, 
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under  the  special  circumstances,  come  to  the  court  within  a  reasonable 
time.  Upon  that  ground,  therefore,  I  think  this  rule  may  properly  be 
made  absolute.  Rule  absolute. 


WHITLING  v.  DES  ANGES.   Jan.  20. 

A  plea  in  abatement,  for  the  non-joinder  of  a  co-contractor,  which  prays  judgment  of  the  decla- 
ration  only,  is  informal ;  it  ought  to  pray  judgment  of  the  writ  and  declaration. 

Assumpsit  on  a  bill  of  exchange.  Plea  in  abatement,  praying  judg- 
ment of  the  declaration,  on  the  ground  the  promises  therein  mentioned 
were  made  by  the  defendant  jointly  with  A.  B.,  who  is  still  living,  and 
resident  within  the  jurisdiction,  &c. 

'Special  demurrer,  for  that  the  defendant  should  have  prayed    rvqj . 
judgment  of  the  writ  and  declaration,  and  not  of  the  declaration 
only.  Joinder. 

Channell,  Serjt.,  in  support  of  the  demurrer.  It  was  for  some  time 
doubted  whether,  since  the  uniformity-of-process  act,  (a)  a  plea  of  non- 
joinder ought  to  pray  judgment  of  the  writ ;  but  that  doubt  is  now  set  at 
rest  by  the  recent  decision  in  the  Exchequer,  in  Davies  v.  Thomson, 
14  M.  &  W.  161,  where  it  was  expressly  held,  that  a  plea  in  abatement, 
for  the  non-joinder  of  a  co-contractor,  which  prays  judgment  of  the  decla- 
ration, and  that  the  same  may  be  quashed,  is  informal ;  it  ought  to  pray 
judgment  of  the  writ  and  declaration.  (6) 

Talfourd,  Serjt.,  contriX,  admitted  that  he  could  not  distinguish  this 
case  from  Davies  v.  Thomson.  But  he  proposed  to  do  what  appears,  from 
the  report  of  that  case  in  the  Jurist,  (c)  to  have  been  done  there  at  the  sug- 
gestion of  the  court,  viz.  that  the  plaintiff  should  amend  his  declaration  by 
inserting  the  name  of  the  co-contractor  as  a  defendant,  the  now  defend- 
ant undertaking  for  his  appearance,  and  to  admit,  that,  if  he  should  him- 
self be  proved  liable  to  the  plaintiff's  demand,  the  co-contractor  was 
jointly  liable  with  him — without  costs  on  either  side. 

Wilde,  C.  J.  That  is  a  mere  collateral  matter  which  forms  no  part 
of  the  judgment  of  the  court.  Upon  demurrer  it  is  impossible  for  us  to 
impose  terms.    The  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 

fa)  2  W.  4,  c.  39. 

(6)  Adopted  in  Stephen  on  Pleading,  4th  edit  p.  54.         (<r)  Vol.  IX.  p.  736. 


•MATTHEWS  v.  LEAPINGWELL.   Jan.  21.  [#912 

To  entitle  a  landholder  to  bring  an  action  by  way  of  appeal  against  a  decision  of  an  assistant 
tithe-commissioner  under  the  6  &  7  W.  4,  c.  71,  directing  tithes  to  l»o  paid  in  kind,  the 
yearly  value  of  the  payment  to  bo  made  by  him  thcreundrr  niu.««t  exceed  20/. 

And  $embU,  that,  in  estimating  such  value,  lie  is  not  entitled  to  take  into  the  account  lands 
held  by  him  as  tenant  in  common  with  another  who  b  no  party  to  the  appeal. 
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The  landholders  of  a  parish  set  up,  before  the  commissioner,  a  modus  of  2d.  per  acre :  the 
asserted  value  of  the  tithes  in  kind  payable  under  the  award,  was  9rf.  per  acre :  Held,  by 
Coltman,  Maule,  Cresswell,and  V.  William?,  Js.,  absent©  Wilde,  C.  J.,  that  the  u  payment  to 
be  made  or  withholden  according  to  such  decision,1'  was,  the  difference  between  those  two 

The  defendant,  as  vicar  of  High  Easter,  in  the  county  of  Essex,  claimed 
to  be  entitled  to  certain  of  the  tithes  of  corn,  grain,  hay,  and  wood,  arising 
within  the  parish,  (the  residue  being  payable  to  the  dean  and  chapter  of 
the  cathedral  church  of  St.  Paul,  London,)  and  to  all  other  tithes  arising 
within  the  said  parish.  The  owners  of  lands  in  the  parish  setting  up  a  modus, 
or  ancient  customary  payment,  of  2d.  per  acre  in  lieu,  and  in  full  satisfac- 
tion, of  all  the  tithes  in  kind,  other  than  the  tithes  of  corn,  grain,  hay,  and 
wood,  arising  therefrom,  the  assistant  tithe-commissioner  appointed  to  hear 
and  determine  the  differences  between  them,  on  the  24th  of  February,  1846, 
by  his  award,  decided  that  the  alleged  modus  of  2d.  per  acre  for  every  acre 
of  the  lands  within  the  parish,  in  lieu  of  the  tithes  other  than  the  tithes  of 
corn,  grain,  hay,  and  wood,  did  not  exist,  and  was  void  and  invalid,  ex- 
cept as  to  those  portions  of  the  said  lands  which  were  known  and  called  by 
the  name  of  High  Easter  Bury  Farm,  and  Fox  and  Crows,  otherwise 
Cousin's  Farm ;  and  that  the  modus  as  to  those  lands,  which  belonged 
to,  and  were  in  the  occupation  of,  one  Thomas  Saltmarsh,  and  were  dis- 
tinguished by  well-known  metes  and  bounds,  was  good  and  valid. 

The  plaintiff,  the  owner  and  occupier  of  certain  lands  in  the  parish, 
being  dissatisfied  with  his  award,  on  the  22d  of  May  last,  issued  a  writ 
•9131  °f  summons  *°r  tne  trial  *of  a  feigned  issue  pursuant  to  the  6  &  7 
J    W.4,  c.  71,s.46.  {a) 

(o)  Which  enacts  u  that  any  person  claiming  to  be  interested  in  any  lands,  or  in  the  tithes 
thereof,  who  shall  be  dissatisiied  with  any  such  decision  of  the  commissioners  or  assistant- 
commissioner,  may,  if  the  yearly  value  of  the  payment  to  be  made  or  withholden  according  to  $rifk 
decision,  shall  exceed  the  sum  of  20/.,  cause  an  action  to  be  brought  in  any  of  his  majesty's  courts 
of  law  at  Westminster,  against  the  person  in  whose  favour  such  decision  shall  have  been  made, 
within  three  calendar  mondis  next  after  such  decision  shall  liave  been  notified  in  writing, 
in  such  manner  as  the  commissioners  or  nssistant  commissioner  shall  direct,  to  the  parties  in- 
terested therein,  or  to  their  known  agents:  in  which  action  the  plaintiif  shall  deliver  a 
feigned  issue,  whereby  such  disputed  right  may  Iw  tried,  and  shall  proceed  to  a  trial  at  law 
of  such  issue  at  the  sittings  after  the  term,  or  at  the  arizes  then  next  or  next  hut  one  after 
such  action  shall  have  been  commenced,  to  l>e  holden  for  the  county  within  which  such  lands, 
or  the  greater  part  thereof,  are  situated ;  with  liberty,  nevertheless,  for  the  court  in  which  the 
same  shall  have  been  commenced,  or  any  judge  of  his  majesty's  courts  of  law  at  Westminster, 
to  extend  the  time  for  going  to  trial  therein,  or  to  direct  the  trial  to  be  in  another  county,  if  it 
shall  seem  fit  to  such  court  or  judge  so  to  do :  and  every  defendant  in  any  such  action  shall 
enter  an  appearance  thereto,  and  accept  such  issue;  but,  in  case  the.  panics  shall  ditfer  as  to 
the  form  of  such  issue,  or  in  cast;  the  defendant  shall  fail  to  cuter  such  appearance  or  accept 
such  issue,  dicn  the  same  shall  be  settled  under  the  direction  of  the  eoun  in  which  die  action 
shall  be  brought,  or  by  any  judge  of  his  mnjesty's  courts  of  law  at  Westminster,  ami  the  plain* 
tid'may  proceed  thereon  in  like  manner  as  if  the  defendant  had  appeared  and  accepted  such 
issue  :  and  the  parties  in  such  action  shall  produce  to  each  other  and  their  resin-ctive  at- 
torneys or  counsel,  at  such  time  and  pln<e  ns  any  judge  may  order  before  trial,  and  also  to 
the  court  and  jury  u|K>u  the  trial  of  any  such  issue,  nil  books,  deeds,  jmpers.  and  writings, 
terriers,  maps,  plans,  and  survey?,  relating  to  the  matters  in  issue,  in  their  respective  custody 
or  power ;  and  it  fliall  be  lawful  for  the  judge  by  whom  any  such  action  shall  be  tried,  if  ha 
shall  think  fit,  to  direct  the  jury  to  liud  a  verdict  subject  to  the  opinion  of  the  court  upon  a 
special  case;  and  die  verdict  which  shall  be  given  in  uny  such  action,  or  the  judgment  of  the 
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•Upon  affidavits  stating  the  above  facts,  and  also  stating  that  r*q\A 
the  yearly  value  of  the  payment  which  would  have  to  be  made  by 
the  plaintiff  to  the  defendant  by  virtue  of  the  award  did  not  exceed  20/., 
and  that  the  tithes  of  the  plaintiff's  land  covered  by  the  alleged  modus, 
and  which,  according  to  the  award,  would  thenceforth  have  to  be  paid  by 
the  plaintiff  to  the  defendant  in  kind,  did  not  exceed  the  yearly  value 
of  20/. 

B.  Andrews,  in  Michaelmas  term  last,  obtained  a  rule  calling  upon  the 
plaintiff  to  show  cause  why  the  writ  of  summons,  and  all  subsequent  pro- 
ceedings, (a)  should  not  be  set  aside. 

*E.  James  now  showed  cause.  The  affidavit  in  opposition  to  (■•915 
the  rule  stated  that  the  lands  in  the  parish  of  High  Easter,  men- 
tioned in  the  affidavit  upon  which  the  rule  was  obtained,  contained  up- 
wards of  4600  acres ;  that  the  lands  called  High  Easter  Bury  Farm,  and 
Fox  and  Crows,  otherwise  Cousin's  Farm,  also  mentioned  in  the  same 
affidavit,  did  not  together  contain  more  than  300  acres ;  that  the  yearly 
value  of  the  payment  which  would  have  to  be  made  to  the  defendant  by 
virtue  of  and  according  to  the  award  and  decision  mentioned  in  the  said 
affidavit,  in  respect  of  all  the  lands  in  the  said  parish  of  High  Easter,  ex- 
cept the  said  lands  Called  High  Easter  Bury  Farm,  and  Fox  and  Crows, 
otherwise  Cousin's  Farm,  greatly  exceeded  the  sum  of  20/.,  and  that  the 
tithes  other  than  the  tithe  of  corn,  grain,  hay,  and  wood,  of  all  the  said 
lands  in  the  said  parish  of  High  Easter,  except  the  said  lands  called  High 
Easter  Bury  Farm,  and  Fox  and  Crows,  otherwise  Cousin's  Farm,  which 
tithes,  other  than  as  aforesaid,  would,  according  to  the  said  award  and 
decision,  have  to  be  paid  to  the  defendant  in  kind,  greatly  exceeded  the 
yearly  value  of  20/. ;  that  the  plaintiff,  at  the  time  of  the  making  of  the  said 

court  upon  the  case  subject  to  which  the  same  may  be  given,  shall  be  finnl  and  binding  upon 
all  parties  thereto,  unless  the  court  wherein  such  action  shall  be  brought,  snail  set  aside  such 
verdict,  and  order  a  new  trial  to  be  had  therein,  which  it  shall  be  lawful  for  the  said  court 
to  do,  if  it  shall  see  fit :  Provided  also,  that,  in  case  any  such  decision  shnll  involve  a  ques- 
tion of  law  only,  and  the  parties  in  difference  shall  be  agreed  upon  the  facts  relating  thereto, 
and  whereon  such  decision  shall  have  been  founded,  the  said  commissioners  or  assistant 
commissioner,  at  the  request  of  the  person  dissatisfied,  (such  request  to  be  made  in  writing 
within  three  calendar  months  after  such  decision,  and  at  least  fourteen  days'  previous  notice 
in  writing  of  such  request  to  be  given  in  like  manner  to  the  other  parties  in  difference,  or  to 
their  known  agents,)  shall  direct  a  case  to  be  stated  for  the  opinion  of  such  one  of  his  majesty's 
courts  of  law  at  Westminster  as  the  commissioners  or  assistant  commissioner  shall  think  fit ; 
which  case  shall  be  settled  by  them  or  him,  or  under  their  or  his  direction,  in  case  the  parties 
differ  about  the  same,  and  may  be  set  down  for  argument  and  be  brought  before  the  court  in 
like  manner  as  oUier  cases  are  brought  before  the  court ;  and  the  decision  of  such  court  upon 
every  case  so  brought  before  it,  shall  be  binding  upon  all  parties  concerned  therein  :  Pro- 
vided always,  that,  after  such  verdict  given,  anil  not  set  aside  by  the  court,  or  after  such  de- 
cision of  the  court,  the  said  commissioners  or  assistant-commissioner  shall  be  bound  by  such 
verdict  or  decision;  and  the  costs  of  every  such  action,  or  of  stating  such  case,  and  obtaining 
a  decision  thereon,  shall  be  in  the  discretion  of  the  court  in  or  by  which  the  same  shall  be 
decided  ;  which  may  order  the  same  to  be  taxed  by  the  proper  officer  of  the  court ;  and  the 
like  execution  may  be  had  for  the  same  as  if  such  costs  had  been  recovered  upon  a  judgment 
of  record  of  the  said  court" 

(a)  The  defendant  had,  in  ignorance  of  the  facts,  entered  an  appearance,  but  no 
step  had  been  taken. 
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award  and  decision,  and  also  at  the  time  of  the  commencement  of  the  suit, 
was,  and  still  remained,  entitled  to  the  entirety  of  379  a.  1  r.  4  p.  of  the 
said  lands  in  the  said  parish  of  High  Easter,  except  and  other  than  the 
said  lands  called  High  Easter  Bury  Farm,  and  Fox  and  Crows,  otherwise 
Cousin's  Farm,  and  also  to  one  undivided  moiety  of  and  in  591  other 
acres  of  the  said  lands  of  the  said  parish  of  High  Easter,  except  and  other 
than  the  said  lands  called  High  Easter  Bury  Farm,  and  Fox  and  Crows, 
otherwise  Cousin's  Farm,  and  that  the  plaintiff  would,  by  virtue  of,  and 
according  to,  the  said  award  and  decision,  have  to  pay  to  the  defendant 
all  the  tithes  other  than  the  tithe  of  corn,  grain,  hay  and  wood,  of  the  said 
•o^gi  lands  to  the  entirety  'whereof  the  plaintiff  was  and  remained  so 
entitled  as  aforesaid,  and  also  one  moiety  of  all  the  tithes  other 
than  the  tithe  of  corn,  grain,  hay,  and  wood,  of  the  said  lands  to  a  moiety 
whereof  the  plaintiff  was  and  remained  so  entitled  as  aforesaid ;  that  9d. 
per  acre  per  annum  was  the  fair  and  reasonable  value  of  all  the  tithes 
other  than  the  tithes  of  corn,  grain,  hay,  and  wood,  of  the  lands  to  the 
entirety  whereof  the  plaintiff  was  so  entitled  as  aforesaid,  and  also  of  the 
lands  to  a  moiety  whereof  the  plaintiff  was  so  entitled  as  aforesaid  ;  that 
the  yearly  value  of  the  payment  which  would  have  to  be  made  by  the 
plaintiff  to  the  defendant,  by  virtue  of  and  according  to  the  said  award  and 
decision,  did  exceed  the  sum  of  20/. ;  that  the  tithes  other  than  the  tithe 
of  corn,  grain,  hay,  and  wood,  of  the  lands  to  the  entirety  whereof  the 
plaintiff  was  so  entitled  as  aforesaid,  and  of  the  lands  to  a  moiety  whereof 
the  plaintiff  was  so  entitled  as  aforesaid,  and  which  according  to  the  said 
award  and  decision  would  thenceforth  have  to  be  paid  to  the  defendant 
in  kind,  did  exceed  the  yearly  value  of  20/. ;  and  that  the  tithes  other  than 
the  tithe  of  corn,  grain,  hay,  and  wood,  of  the  lands  to  the  entirety  whereof 
the  plaintiff  was  so  entitled  as  aforesaid,  together  with  the  tithes  other 
than  the  tithe  of  corn,  grain,  hay,  and  wood,  of  the  lands  to  a  moiety 
whereof  the  plaintiff  was  so  entitled  as  aforesaid, — which  tithes,  other  than 
as  aforesaid,  of  the  said  lands  to  the  entirety  whereof  the  plaintiff  was  enti- 
tled as  aforesaid,  and  which  moiety  of  the  tithes,  other  than  as  aforesaid, 
of  the  said  lands  to  a  moiety  whereof  the  plaintiff  was  entitled  as  afore- 
said, had,  according  to  the  said  award  and  decision,  thenceforth  to  be 
paid  by  the  plaintiff  to  the  defendant  in  kind, — did  exceed  the  yearly 
value  of  20/. 

The  affidavit,  in  answer  to  the  rule, — which  was  made  by  a  valuer  of 
considerable  experience, — conclusively  shows  that  the  yearly  value  of  the 
•9171  Pavment  t°  De  made  *or  withholden  by  the  plaintiff'  under  the  award 
of  the  assistant  tithe-commissioner,  exceeds  20/. 

Assuming,  however,  that  that  is  not  satisfactorily  established,  still  it  is 
submitted  that  the  holders  of  land  are  entitled  to  an  appeal  under  section 
46,  if  the  yearly  value  of  the  payment  to  be  made  or  withholden  in  respect 
of  the  whole  parish,  exceeds  20/.  If  this  were  not  so,  the  provision  would 
be  almost  entirely  nugatory;  for,  there  are  few  parishes  in  which  the 
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tenures  are  so  large  that  the  payment  of  any  individual  landholder  would 
exceed  20/.  per  annum.  The  award  of  the  assistant  tithe- commissioner 
is  to  be  final  only  in  the  event  of  the  subject-matter  being  of  a  value  less 
than  20/.  yearly.  [Maule,  J.  You  must,  to  entitle  you  to  sustain  this 
appeal,  show  that  the  verdict  in  this  action  will  affect  the  interests  of  the 
plaintiff  to  an  extent  exceeding  20/.  per  annum.]  There  is  nothing  in  the 
language  of  the  act  limiting  it  to  the  individual  appellant.  A  verdict  upon 
this  issue  establishing  the  modus  set  up,  would  be  conclusive  as  to  the 
rights  of  the  whole  parish.  The  award  is  to  have  no  force  while  the 
appeal  is  pending,  (a)  [V.  Williams,  J.  If  your  argument  be  correct, 
the  application  to  consolidate  the  several  actions,  in  Ward  v.  Pomfretf(b) 
was  unnecessary.  Coesswell,  J.  Does  the  proposed  issue  involve  a 
question  of  modus  for  the  whole  parish,  or  is  it  confined  to  the  lands  occu- 
pied by  the  plaintiff?]  The  decision  one  way  would  vitiate  the  award  as 
to  the  entire  parish. 

B.  Andrews  and  Worlledge,  in  support  of  the  rule.  Tomlinson  v. 
Boughey(c)  and  Flanders  v.  Bunbury(d)  are  distinct  authorities  to  show 
that  no  appeal  is  given  'unless  the  yearly  value  of  the  payment  to  r»g]3 
be  made  or  withholden  by  the  individual  appellant  exceeds  20/. 
[The  court  desired  the  counsel  to  confine  themselves  to  the  question  of 
fact.]  To  entitle  the  plaintiff  to  an  issue,  he  is  bound  to  show  that  he  is 
liable  under  the  award  to  a  yearly  payment  exceeding  20/. ;  and,  in  order 
to  make  up  that  sum,  he  is  not  at  liberty  to  take  into  the  account  a  pay- 
ment charged  on  lands  in  respect  of  which  his  interest  is  that  of  a  joint- 
tenant  or  tenant  in  common.  The  affidavit  ought  to  show  the  precise 
nature  of  the  interest.  In  that  respect  this  affidavit  is  deficient.  One  tenant 
in  common  cannot  alone  appeal :  the  whole  estate  must  be  represented. 
[V.  Williams,  J.  Suppose  the  other  tenant  in  common  were  the  clergy- 
man himself?]  That  might  give  rise  to  a  difficulty.  The  co-tenant  is 
now  concluded  by  the  award.  IKs  moiety,  therefore,  must  remain  subject 
to  payment  of  tithes  in  kind.  Under  these  circumstances,  there  cannot 
be  an  appeal  for  the  purpose  of  establishing  a  modus  as  to  the  other 
moiety. 

Assuming,  however,  that,  in  ascertaining  the  amount  of  the  sum  in  dis- 
pute under  the  award,  the  plaintiff  is  entitled  to  take  into  the  account  his 
undivided  moiety  of  the  lands  held  in  common,  the  yearly  value  will  still 
fall  short  of  20/.  He  claims  to  be  entitled  to  the  entirety  of  379  acres  and 
a  fraction,  and  to  a  moiety  of  591  acres.  Taking  the  aggregate  to  be 
675  acres,  the  difference  between  the  modus  of  2d.  per  acre  sought  to  be 
set  up  by  the  landholders,  and  the  value  of  the  tithes  stated  in  the  plain- 
tiff's own  affidavit,  viz.  9d.  per  acre,  being  Id.  per  acre,  the  whole  yearly 
value  of  the  sum  in  dispute  between  the  plaintiff  and  defendant  in  this 
case  would  be  but  19/.  13*.  9d.    The  defendant  would,  therefore,  clearly 

(a)  By  sect.  50.  (6)  1M.AG,  550,  1  Soott,  N.  R  409. 

(c)  Ante,  Vol  L  p.  CM.  (d)  Cited,  ante,  Vol  1.  p.  078. 
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be  barred  of  his  appeal,  by  the  construction  put  upon  the  act  in  the  two 
cases  cited ;  and  consequently  the  plaintiff  must  be  equally  barred. 
•9191       *Maule,  J.(a)    The  appellant  in  this  case  has  no  right  of  action, 

unless  he  clearly  brings  himself  in  point  of  value  within  the  46th 
section  of  the  statute,  that  is,  unless  he  shows  that  the  yearly  value  of  the 
payment  to  be  made  or  withholden,  according  to  the  award  of  the  tithe-com- 
missioners or  assistant  commissioner,  exceeds  the  sum  of  20/.  It  appears 
that  the  appellant  is  interested  in  certain  lands  in  severalty,  and  that  he  is 
interested  jointly  with  another  person,  as  tenant  in  common,  in  certain  other 
lands  in  the  parish.  It  may  well  be  doubted  whether  the  words  « inte- 
rested in  lands"  do  not  mean  that  the  party  has  some  interest  in  the  whole 
of  the  lands  in  question.  It  is  difficult  to  say  how  one  of  two  joint-tenants, 
or  tenants  in  common,  is  to  bind  his  co-tenant.  It  is  not,  however,  the 
duty  of  the  court  to  give  such  a  construction  to  the  act  as  will  avoid  every 
difficulty  that  may  be  suggested.  I  do  not  know  how  one  of  two  tenants 
in  common  is  to  establish  a  modus  without  the  consent  of  his  co-tenant. 
That,  however,  is  not  so  obvious  an  inconvenience,  as  necessarily  to  lead  to 
the  conclusion,  that  it  is  at  variance  with  the  intention  of  the  legislature.  I 
conceive  that  the  true  construction  of  the  act  does  require  that  the  whole 
lands  shall  be  represented  for  some  interest.  That  being  so,  the  plaintiff's 
undivided  moiety  of  the  591  acres  must  be  excluded  from  the  valuation. 
But,  taking  the  plaintiff's  moiety  of  the  591  acres  into  the  account,  the  value 
is  still  insufficient  to  entitle  the  plaintiff  to  appeal.  The  assistant  tithe-com- 
missioner by  his  award  finds  that  the  claim  of  the  defendant  is  not  limited 
to  2d.  per  acre,  but  that  he  is  entitled  to  tithes  in  kind  ;  and  the  value  of 
the  tithes  in  kind  is  stated  in  the  plaintiff's  affidavit  to  amount  only  to  9d. 
per  acre.  The  value  of  the  matter  in  dispute,  therefore,  is,  the  difference 
•9201    between  2d.  and  9d.  per  acre,  and  that,  on  calculation,  will  be 

found  to  fall  short  of  20/.(6)  I  do  not  think  it  can  be  success- 
fully contended  that  a  judgment  in  this  action  would  be  binding  either 
upon  other  landowners  in  the  parish,  or  upon  the  assistant  tithe-com- 
missioner in  respect  of  other  lands.  I  think  the  rule  should  be  made 
absolute. 

Cresswell,  J.  I  am  of  the  same  opinion.  I  think  Mr.  James  has  failed 
to  make  out  that  this  plaintiff,  in  respect  of  bis  own  land,  is  to  be  consi- 
dered as  representing  the  entire  parish.  As  to  his  own  individual  inte- 
rest,— even  assuming  that  he  is  entitled  to  add  that  which  he  holds  as 
tenant  in  common, — the  yearly  payment  in  dispute  does  not  amount 
in  value  to  20/. 

fa)  The  Lord  Chief  Justice  was  absent 

(/>)  The  words  of  the  statute  are,  "  the  yearly  value  of  the  payment  to  be  made  or  with- 
holden according  to  such  decision,"  not  "the  value  of  the  matter  in  ditpvte:'  Where  tithes 
arc  paid  in  kind,  "the  payment  to  be  made"  appears  to  be  equivalent  to  "the  produce  to  be 
set  out."  Qyare,  therefore,  whether,  unless  die  terms  used  arc  to  be  extended  by  equity,  *  the 
yearly  value  of  the  payment  to  be  made  (or  produce  to  be  set  out)  according  to  the  decision 
of  the  assistant  tithe^rnjnissioner,''  is  not  to  be  taken  as  the  full  value  of  the  tithes  in  kind  « 
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V.  Williams,  J.  I  am  of  the  same  opinion.  Flanders  v.  Bunbury,  or 
rather  Nexo  England  v.  Bunbury,  (for  that  was  the  name  of  the  cause,)  is 
in  point.  As  to  the  facts,  the  value,  according  to  the  plaintiff's  own 
showing,  is  9d.  per  acre,  which  is  Id.  beyond  the  modus  insisted  upon 
before  the  assistant  tithe-commissioner.  Taking  it  in  the  most  favourable 
way  for  the  plaintiff,  (which,  however,  is  not,  in  my  judgment,  the  correct 
way,)  the  value  still  falls  short  of  20/.  per  annum.         Rule  absolute. 


•TOWNE  v.  CAMPBELL.   Jan.  26.  [*921 

4 

The  only  evidence  of  the  terms  on  which  apartments  were  hired,  consisted  of  the  following 

receipt :— "  Received  of  P.  L.  C.  one  hundred  and  twenty-six  pounds,  for  rent  of  furnished 
.  house  from  the  Sth  of  May  to  the  1st  of  August  instant," — and  a  correspondence  about  the 

return  of  the  key : — Held,  that  the  jury  were  warranted  in  inferring  that  the  hiring  was 

weekly,  and  not  quarterly. 
SembU,  perColtman,  J,  that  if  the  hiring  had  been  quarterly,  a  quarter's  notice  would  have 

beon  necessary. 

Quart,  whether,  in  the  absence  of  evidence  of  a  contract  or  usage  requiring  notice  to  quit,  a 
notice  is  necessary  to  determine  a  weekly  hiring  of  furnished  aparunents. 

Assumpsit  for  the  use  and  occupation  of  a  dwelling-house,  with  a  count 
upon  an  account  stated. 

Pleas — first,  except  as  to  189/.,  non  assumpsit — secondly,  as  to  126/., 
payment  before  action  brought — thirdly,  as  to  63/.  a  tender.  Issue 
thereon. 

The  cause  came  on  for  trial  as  an  undefended  cause,  before  Coltman, 
J.,  at  the  last  sitting  at  Westminster,  in  the  present  term.  The  action  was 
brought  to  recover  a  quarter's  rent  of  a  furnished  house  at  Hyde  Park 
Corner.  The  defendant  had  originally  hired  the  house  for  three  lunar 
months.  There  was  no  evidence  of  the  terms  of  the  hiring,  other  than 
what  could  be  inferred  from  the  following  receipt,  signed  by  the  plain- 
tiff:— 

"August  10th,  1846.  Received  of  P.  L.  Campbell,  Esq.,  one  hundred 
and  twenty-six  pounds,  for  rent  of  furnished  house  from  the  8th  of  May  to 
the  1st  of  August  instant." 

The  defendant  continued  to  occupy  until  the  21st  of  August,  when 
Mrs.  Campbell  wrote  to  him,  desiring  him  to  send  for  the  key.  The 
plaintiff,  however,  claimed  to  be  entitled  to  rent  for  a  second  quarter, 
upon  the  terms  indicated  by  the  above  receipt. 

The  learned  judge  told  the  jury  that  the  question  for  them  to  consider, 
was,  whether  they  could  infer  from  the  evidence  produced  before  them 
that  the  hiring  was  a  quarterly  (a)  or  a  weekly  hiring.  If  the  former,  his 
•lordship  said,  the  plaintiff  was  entitled  to  a  quarter's  rent  ;(b)  if  r*922 
the  latter,  he  was  perhaps  entitled  to  a  week's  notice  to  quit,  and 

(a)  The  hiring  for  three  lunar  months,  and  the  language  of  the  receipt,  would  seem  to 
point  rather  10  a  weekly,  or  a  monthly  tenancy,  than  a  quarterly. 
(6)  And  see  Kemp  v.  DerrtU,  3  Campb.  010. 
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it  would  be  for  them  to  say  whether  such  notice  had  been  given  or  not. 
Mrs.  Campbell's  letter  of  the  21st  of  August,  he  observed,  was  not  a 
formal  notice,  but  it  was  an  offer  to  give  up  the  premises,  and  furnished 
some  evidence,  under  the  circumstances,  that  a  notice  had  been  given. 

The  jury  found  that  the  tenancy  was  weekly,  and  that  there  had  been 
due  notice  to  quit.  A  verdict  was  accordingly  entered  for  the  defendant 
on  the  first  two  issues,  and  for  the  plaintiff  on  the  third,  with  Is.  damages. 

Lush,  for  the  plaintiff,  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, and  also  that  the  verdict  was  against  evidence.  There  was  no 
evidence  to  warrant  the  jury  in  coming  to  any  other  conclusion  than  that 
the  hiring  was  quarterly.  [Coltman,  J.  There  was  no  evidence  to  show 
what  the  hiring  was :  it  only  appeared  that  the  defendant  occupied  for  a 
given  period,  for  which  he  paid  120  guineas,  and  that  he  afterwards  held 
over  for  a  few  weeks.]  There  was,  at  all  events,  no  evidence  to  show 
that  the  tenancy  was  weekly.  No  weekly  payments  were  ever  made. 
Nor  was  there  any  thing  to  warrant  the  inference  suggested  that  a  notice 
to  quit  had  been  given.  The  letter  of  the  21st  of  August  was  a  mere 
offer  to  return  the  key.  [Cresswell,  J.  The  case  of  Huffell  v.  Jlrmit- 
stead,  7  C.  &  P.  56,  seems  to  be  an  authority  to  show  that  no  notice  to 
quit  is  necessary  at  all  in  the  case  of  a  weekly  tenancy.  Parke,  B.. 
there  says :  «  Upon  the  question  of  the  necessity  of  a  notice  to  quit,  the 
law  is  clearly  settled  that  a  yearly  tenancy  cannot  be  determined  without 

•9231  ^alf  a  year'*  no^*ce*  But  that  rule  'cannot  be  applied  to  a  weekly 
taking ;  for,  the  effect  of  it  would  be  to  show  that  a  half  week's 
notice  was  necessary  to  put  an  end  to>such  a  tenancy.  I  am  not  aware 
that  it  has  ever  been  decided,  that,  in  the  case  of  an  ordinary  monthly 
or  weekly  tenancy,  a  month's  or  a  week's  notice  to  quit  must  be  given. 
The  cases  that  have  been  cited(a)  are  not  authorities  in  support  of  this 
proposition.  A  tenant  who  enters  upon  a  fresh  week  may  be  bound  to 
continue  until  the  expiration  of  that  week,  or  to  pay  the  week's  rent ;  but 
this  is  a  very  different  thing  from  giving  a  week's  notice  to  quit.  The 
proposition  contended  for  is  this,  that,  if  a  tenant  commences  a  new  week 
without  giving  notice,  he  is  to  be  considered  as  contracting  to  hold,  not 
only  for  that  week,  but  also  for  the  following  week.  I  am  of  opinion,  in 
the  absence  of  any  evidence  to  prove  a  usage  to  that  effect,(6^  that,  in 
point  of  law,  a  week's  notice  to  quit  is  not  implied  as  a  part  of  the  con- 
tract, in  the  case  of  an  ordinary  weekly  taking."]  It  was  put  to  the  jury 
there  to  say  whether  or  not  it  was  part  of  the  contract  between  the  parties 
that  the  tenancy  should  be  put  an  end  to  without  a  week's  notice.  The 
learned  judge  in  this  case,  however,  did  not  so  put  it  to  the  jury. 

Maule,  J.  I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this 
case.   It  was  left  to  the  jury  to  say  whether  the  tenancy  proved  was  a 

(a)  Dot  d.  Parry  v.  HazeU,  1  Eap.  N.  P.  C.  94,  and  Rot  <L  Peacock  r.  Raffan,  6  E«p.  K.  P. 
'  (6)  Sec  Wood  v.  Wood,  1  C.  &  P.  59. 
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weekly  tenancy,  and  whether  it  had  been  put  an  end  to  by  a  proper 
notice  to  quit.  They  found  both  these  questions  in  the  affirmative.  The 
question  now  is,  whether  that  conclusion  was  warranted  by  the  evidence. 
I  think  it  was.  The  plaintiff  gave  no  evidence  to  show  a  quarterly  hiring  ; 
*and,  regard  being  had  to  the  subject-matter  of  the  contract,  I  r*qoA 
think  it  was  by  no  means  unreasonable  to  infer  that  the  tenancy 
was  weekly.  If  so,  the  plaintiff  should  have  given  some  evidence  to  show 
that  it  was  part  of  the  contract  that  a  week's  notice  to  quit  should  be 
given.  This  he  did  not  do :  and  it  is  not  at  all  an  unusual  thing  to  hire 
furnished  apartments  by  the  month  or  the  week  without  any  stipulation 
for  notice.  Besides,  it  may  well  be  doubted  whether  there  was  not  some 
evidence  to  show  that  a  notice  to  quit  had  been  given. 

Upon  the  whole,  I  see  no  ground  to  object  either  to  the  summing  up  or 
to  the  conclusion  to  which  the  jury  came. 

The  rest  of  the  court  (a)  concurring,  Rule  refused.(o) 

(a)  Coltman,  Cresswell,  and  V.  Williams,  Js.;  Wilde,  C.  J.,  being  absent. 

(6)  Supposing  a  notice  to  quit  to  be  necessary  in  a  tenancy  from  three  months  to  three 
months,  without  proof  of  either  usage  or  express  stipulation,  (as  to  which  see  wliat  is  said  by 
Lord  Mansfield  in  Right  d.  Flottvr  v.  Barber,  1  T.  R.  102,  and  by  Lord  Ellenborongh  in  Kemp 
v.  Demit,  3  Campb.  511,  and  tuprd,  922,)  it  would  appear  to  be  equally  necessary  for  the 
purpose  of  determining  a  monthly  or  a  weekly  tenancy. 


•SCOTT  and  Another  v.  BERKELEY.   Jan.  27.  [«925 

In  1837  several  parties  associated  together  to  form  a  joint-stock  company,  engaged  offices, 
clerks,  &r,  and  circulated  prospectuses  containing  the  defendant's  name  as  a  director.  The 
defendant  attended  meetings  and  received  summonses  from  October,  1837,  to  March,  1638, 
but  ceased  to  attend  the  one  and  receive  die  other  after  that  time,  though  the  company 
continued  to  meet  till  March,  1839.  On  the  31st  July,  1838,  an  act  passed  forming  and 
regulating  tho  company,  in  which  the  defendant  and  several  other  parties,  and  all  other 
persons  who  should  take  shares,  were  united  into  a  company.  In  a  deed  prepared  from 
instructions  given  in  November,  1837,  tho  defendant  s  name  was  set  forth  as  a  director,  and 
a  seal  placed  on  the  deed  for  his  signature ;  but  he  never  executed  the  deed. 

On  the  6th  November,  1S43,  judgment  in  an  action  commenced  on  the  15th  April,  1840,  was 
signed  against  the  secretary  of  the  company,  upon  which  judgment  a  scire  facia*  quart  ex- 
ecutioaem  non  issued  against  the  defendant : — 

Held,  on  a  special  case  under  which  the  court  were  at  liberty  to  draw  such  inferences  as  a  jury 
ought  to  have  drawn,  that  the  foregoing  facts  did  not  sufficiently  show  that  the  defendant 
was  a  member  of  tho  company  at  the  time  when  the  judgment  was  obtained. 

Scire  Facias  quare  cxecutionem  non  against  the  defendant  as  a  member 
of «« The  India-Steam-Ship  Company,"  upon  a  judgment  obtained  against 
the  secretary. 

The  writ  and  declaration  stated  that  the  plaintiffs  recovered  against 
Henry  Manning,  the  secretary  of  a  certain  company  called  "  The  India- 
Steam-Ship  Company,"  constituted  by  an  act  of  parliament  passed  in  the 
year  1838,  for  forming  and  regulating  a  company  to  be  called  <<  The 
Irulia-Stearn-Ship  Company,"  and  who  was  summoned  as  the  nominal 
defendant  for  the  said  company,  the  sum  of  35,006/.  Is.  9d.  for  damages 
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for  non-performance  of  a  contract  made  by  the  company  with  the  plaintiffs 
and  one  Robert  Sinclair,  deceased,  and  that  the  defendant  was  a  member 
of  the  company  at  the  time  of  the  recovering  and  giving  of  the  judgment. 

The  defendant  pleaded,  that,  at  the  time  of  the  recovering  and  giving 
of  the  said  judgment,  he  was  not  a  member  of  the  said  company.  At  the 
trial  before  Tindal,  C.  J.,  at  the  sittings  at  Guildhall  after  Trinity  Term, 
•9261  a  ver<Kct  was  ta^en  wr  ^e  plaintiffs,  ^subject  to  the  opinion 

of  the  court,  upon  the  following  case  : — 

In  the  year  1837,  several  gentlemen  associated  themselves  for  the  pur- 
pose of  forming  a  company,  to  be  called  "  The  India-Steam-Ship  Com- 
pany," for  the  establishment  of  a  communication  by  steam-vessels  between 
this  country  and  India,  by  way  of  the  Cape  of  Good  Hope,  and  between 
this  country  and  Australia.  They  engaged  apartments  at  No.  7  Pall  Mall, 
upon  the  outer  windows  of  which  the  title  of  the  company  was  announced 
in  large  letters ;  they  furnished  there  a  board-room  for  the  directors  ;  they 
engaged  clerks,  a  messenger,  porter,  and  other  servants  ;  appointed  a 
solicitor  to  the  company,  auditors,  agents,  and  bankers,  and  issued  and 
publicly  circulated  prospectuses.  The  prospectus  commenced  as  fol- 
lows : — «  Prospectus  of  The  India-Steam-Ship  Company  by  the  Cape  of 
Good  Hope.  Capital  500,000/.,  in  shares  of  50/.  each.  Directors — 
Capt.  Sir  J.  Ross,  C.  B.,  Royal  Navy,  Chairman,  Augustus  Manning,  Esq., 
Chalk-Hill  House,  Kingsbury,  Deputy-Chairman,  the  Honourable  Craven 
Berkeley,  M.  P.,  (the  defendant,)  Spring  Gardens.  [Then  followed  the 
names  of  other  gentlemen,  whose  names  were  also  subsequently  inserted 
with  that  of  the  defendant  in  the  company's  acts  as  hereinafter  mentioned.] 
The  prospectus  went  on  to  give  the  names  of  the  auditors,  engineers, 
agents,  bankers,  and  solicitors ;  and,  after  pointing  out  the  objects  and 
advantages  of  the  scheme,  proceeded  as  follows : — «  The  articles  and  rules 
may  be  seen,  and  information  may  be  had  of  the  secretary,  at  the  com- 
pany's office,  7  Pall  Mall,  to  whom  applications  for  shares  are  to  be  ad- 
dressed ;  and  also  to  the  solicitor,  No.  4  New  Bridge  Street,  Blackfriars." 

In  the  course  of  the  months  of  October,  November,  and  December, 

1837,  and  January,  February,  and  March,  1838,  the  defendant,  from  time 
•9271    *°  ^me»  attended  as  a  'director  at  the  board-room  in  Pall  Mall  ; 

and  summonses  to  attend  the  meeting  of  directors,  together  with 
all  papers  issued  by  the  board,  and  prospectuses,  were  delivered,  from 
time  to  time,  in  official  envelopes  by  the  messenger  and  porter  at  the 
places  of  abode  of  the  several  persons  named  in  the  prospectus  as  directors, 
including  that  of  the  defendant  in  Spring  Gardens.  The  messenger  did 
not  leave  papers  or  summonses  at  the  defendant's  residence  after  March, 

1838,  and  the  defendant  did  not  attend  at  the  board  after  that  time.  On 
the  31st  of  May,  1838,  the  act  passed  for  forming  the  said  « India-Steam- 
Ship  Company"  (1  &  2  Vict.  c.  xcvii).  By  that  act,  it  was,  among  other 
things,  enacted,  that  Sir  John  Ross,  the  Honourable  Craven  Berkeley,  (the 
defendant,)  Thynne-Howe  Gwynne,  Thomas-James  Barrow,  Charles-Spen- 
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cer  Bunyan,  Edward  Walpole,  and  William  Hopson,  Esquires,  and  all 
and  every  such  person  or  persons,  body  and  bodies  politic,  corporate  or 
collegiate,  who  should  be,  or  might  from  time  to  time  become,  a  proprietor 
or  proprietors  of  any  share  or  shares  in  the  undertaking  thereby  established, 
and  their  respective  successors,  executors,  administrators,  and  assigns, 
should  be,  and  they  were  thereby,  united  into  a  company  by  the  name  of 
«  The  India-Steam-Ship  Company."  The  defendant  was  a  member  of 
the  House  of  Commons  at  the  time  of  the  passing  of  this  act ;  but  there 
was  no  evidence  to  show  that  he  was  personally  aware  of  the  passing  of 
the  act,  or  of  its  contents.  On  the  30th  of  July,  1839,  Mr.  Manning,  the 
secretary,  presented  for  enrolment  in  the  high  court  of  Chancery,  a  list 
purporting  to  be  a  memorial  of  the  names  and  descriptions  of  the  secretary, 
and  of  the  several  persons  being  members  of  the  said  company,  in  the 
form  for  that  purpose  expressed  in  the  schedule  to  the  said  act  annexed ; 
and  such  memorial  was  enrolled  upon  the  oath  of  the  said  Mr.  Manning 
•on  the  last  day  before  the  expiration  of  twelve  calendar  months  r,g2g 
next  after  the  passing  of  the  act.  It  was  sworn  to  and  enrolled  L 
against  the  advice  and  against  the  protest  of  the  solicitor  to  the  company, 
on  the  ground  that  the  enrolment  was  a  fraud,  because  the  company  was 
not  formed,  and  that  Manning  had  no  authority.  The  defendant's  name 
was  not  in  this  memorial.  No  other  memorial  was  ever  enrolled.  The 
last  meeting  of  directors,  previous  to  this  enrolment,  was  on  the  6th  of 
March,  1839.  From  that  time  they  ceased  to  meet.  In  the  company's 
deed,  prepared  by  the  solicitor  from  instructions  given  by  the  directors  in 
November,  1837,  Mr.  Berkeley's  name  is  set  forth  as  a  director :  a  seal 
was  placed  on  the  deed  for  his  signature,  and  his  name  was  written,  in 
pencil,  opposite  to  the  seal  for  that  purpose.  He  never  executed  the  deed. 
Fifty  shares  were  required  for  the  qualification  of  a  director.  The  directors 
were  constituted  by  themselves.  No  shares  were  actually  issued.  About 
1200  were  subscribed  for.  The  plaintiffs  are  the  surviving  partners  of 
the  firm  of  Scott,  Sinclair,  &  Co.,  ship-builders  at  Greenock,  in  Scotland. 
On  the  6th  of  November,  1843,  judgment  was  issued  in  an  action  com- 
menced on  the  13th  of  April,  1840,  the  record  whereof  was  to  form  apart 
of  the  case.  The  plea  in  the  record  mentioned  was  withdrawn  in  the 
bond  fide  belief  that  there  was  no  defence  to  the  action  ;  and  thereupon, 
and  by  order  of  a  judge  and  consent  of  the  parties,  judgment  was  entered 
by  confession  upon  the  6th  of  November,  1843,  for  35,006/.  Is.  9d.,  the 
amount  then  due  from  the  company  to  the  plaintiffs  under  the  contract 
aforesaid.  No  execution  had  been  had;  but,  by  payments  made,  the 
debt  due  to  the  plaintiffs  is  reduced  to  21,658/.  8*.  4d.,  which  is  still  due, 
with  interest  from  31st  of  May,  1841. 

The  question  for  the  opinion  of  the  court  is,  whether,  under  the  above 
circumstances,  the  defendant  was  a  member  of  the  company  at  the  time 
of  the  giving  and  'recovering  of  the  said  judgment.  If  so,  exe-  t»qqq 
cution  is  to  issue  against  the  defendant  for  a  sum  to  be  agreed  *- 
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upon.  If  not,  a  verdict  is  to  be  entered  for  the  defendant.  And  it  is 
agreed  that  the  pleadings  and  the  company's  act,  and  a  copy  of  the 
memorial,  and  the  before-mentioned  record,  are  to  form  a  part  of  the  case  ; 
and  that  the  court  shall  be  at  liberty,  if  they  shall  be  so  pleased,  to  draw 
such  inferences  as  they  think  that  a  jury  ought  to  have  drawn. 

Greenwood,  (with  whom  was  Shee,  Serjt.,)  for  the  plaintiff.  The  first («) 
section  of  the  act  of  parliament  forming  the  company,  constitutes  the  de* 
fendant  an  actual  member  thereof.  It  is  hardly  necessary  to  refer  to  autho- 
rities to  show  the  power  of  parliament.    Lord  Coke  says:  "The  power 

•9301  an(*  ju"S(^cti°n  °f  lne  parliament  is  *so  transcendant  and  abso- 
J  lute,  as  it  cannot  be  confined,  either  for  causes  or  persons,  within 
any  bounds."(o)  Here,  in  addition  to  the  positive  declaration  of  an  act  of 
parliament,  the  defendant  is  stated  in  the  case  to  have  attended  meetings 
of  the  company  for  six  months,  and  to  have  allowed  his  name  to  be  circu- 
lated in  prospectuses  as  a  director.  It  will  be  argued  that  the  company 
never  had  a  legal  existence,  inasmuch  as  the  capital  was  not  subscribed 
for;  and  Dickinson  v.  Valpy,  10  B.  &  C.  128,  5  M.  &  R.  126,  will  be  cited. 
The  principle  established  there  is  inapplicable  to  the  present  case.  Parke, 
J.,  there  says:  «  But,  if  a  person  agree  to  become  a  partner  at  a  future  time 
with  others,  provided  other  persons  agree  to  do  the  same,  and  advance 
stipulated  portions  of  capital,  or  provided  any  other  previous  conditions  are 
performed,  he  gives  no  authority  at  all  to  any  other  individuals  until  all 
those  condiiions  are  performed."  In  this  case,  however,  there  is  nothing 
future,  so  far  as  regards  the  directors ;  for,  with  respect  to  them,  the  com- 
pany was  completely  formed.  Nockels  v.  Crosby,  3  B.  &  C.  814, 5  D.  &  R 
751,  and  Bourne  v.  Freeth,  9  B.  &  C.  632,  4M.&R.  512,  will  also  be 
relied  upon,  but  are  likewise  distinguishable.  Those  cases  only  show, 
that,  where  an  attempt  to  form  a  company  fails  by  reason  of  the  intended 
capital's  not  being  subscribed,  the  parties  subscribing  are  not  liable  for 

(a)  By  the  1st  section  of  the  act  (1  &  2  Vict.  c.  xcvii.)  certain  persons  (including  the  de- 
fendants) and  all  other  persons  who  should  become  proprietors  of  sharea,  were  united  into  a 
company,  by  the  name  of  "  The  India-Steam-Skip  Company." 

£/  the  6th  section,  it  was  enacted,  that,  from  and  after  the  passing  of  the  act,  nil  actions, 
&c.,  by  and  against  the  said  company,  should  and  might  be  commenced  by  and  against  the 
secretary  for  the  time  being. 

By  the  9th  section, — that  a  memorial  of  the  names  and  descriptions  of  the  several  persons 
heinfr  members  of  the  said  company,  (in  the  ibrm  for  that  purpose  expressed  in  the  schedule 
hereunto  annexed.)  shall  be  enrolled,  upon  oath,  in  the  court  of  Chancery  within  twelve 
calendar  months  from  the  pacing  of  the  act;  and,  when  any  person  or  persons  shall  cease  to 
be  n  member  or  members  of  the  said  company,  a  memorial  thereof  shall,  in  like  manner,  be 
enrolled  as  aforesaid,  Ate. 

By  the  10th  section, — that,  until  such  memorial  as  first  hereinbefore  mentioned,  shall  have 
been  enrolled,  no  action  sliall  be  brought  by  the  said  company  under  the  authority  of  the 
said  act ;  and  nil  the  members  whose  names  are  expressed  in  any  enrolment  made  in  par- 
suanre  of  die  said  art,  shall  be  liable  to  alt  actions,  judgments,  &c,  flee,  untd  a  memorial 
of  their  having  ceased  to  be  members  shall  have  been  enrolled. 

By  tlie  1 1th  section,— that  execution  upon  any  judgment  obtained  against  the  secretary  of 
the  said  company,  may  be  issued  against  any  members  for  the  time  being  of  the  said  com- 
pany, &c. 

(6)  4  Inst.  36.  But  see  Plowd.  398 ;  Bra  Error,  65,  ParHament,  16;  Crompt  Courts,  12a. 
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the  expenses,  but  only  the  original  projectors.  Here,  the  original  pro- 
jectors of  this  company  are,  the  defendants,  and  the  other  persons  named 
in  the  act.  Moreover,  in  this  case,  the  existence  of  the  company  did  not 
depend  on  the  capital's  being  raised ;  for,  the  company  was  constituted  by 
the  act.  It  will  be  contended  that  the  name  of  the  defendant  was  inserted  in 
the  act  "without  his  authority.  To  this  assertion  two  answers  may  r»93i 
be  given : — first,  that  the  onus  lies  on  the  defendant  of  proving  that  L 
the  insertion  of  his  name  was  unauthorized,  and  that,  so  far  from  the  case  dis- 
closing any  evidence  in  support  of  that  suggestion,  the  evidence  is  clearly  the 
other  way : — secondly,  supposing  the  insertion  to  have  been  without  autho- 
rity, that  may  be  ground  for  an  application  to  repeal  the  act,  so  far  as  the 
defendant  is  concerned,  but  until  that  is  done,  the  act  is  conclusive.  It  will 
next  be  contended  that  the  true  name  of  the  defendant  was  not  inserted 
in  the  act :  but  it  does  not  signify  whether  he  is  misnamed  or  not,  so  long 
as  his  identity  is  clearly  made  out.  [Maule,  J.  The  case  affirms  that 
the  defendant's  name  is  Craven  Berkeley.  We  must  take  it,  as  the  case 
stands,  that  there  was  a  misnomer  of  him  in  the  act,  by  the  insertion  of 
the  name  Fitzhardinge,  of  which  he  does  not  choose  to  take  advantage. 
I  do  not  think  there  is  any  thing  in  this  point.]  It  will  next  be  argued 
that  the  defendant's  name  was  not  contained  in  the  memorial  which  was 
enrolled.  If  it  had  been  included,  there  can  be  no  doubt  he  would  have 
been  liable  to  all  actions  that  might  have  been  brought  against  the  com- 
pany ;  but  it  does  not  follow  that  he  is  not  liable  as  an  original  member, 
notwithstanding  the  omission  of  his  name.  The  memorial  was  not  enrolled 
for  a  year  with  the  exception  of  a  day,  after  the  act  was  obtained.  Against 
whom  would  actions  lie  in  the  interval  for  the  expenses  incurred,  if  not 
against  the  original  members?  By  the  sixth  section  of  the  act,  "from  and 
after  the  passing  of  the  act,"  actions  are  to  be  brought  against  the  secre- 
tary of  the  company.  Suppose  the  action  had  been  brought,  soon  after 
the  passing  of  the  act,  against  the  secretary,  and  a  scire  facias  sued  out 
against  the  defendant,  could  he  have  said  that  he  was  not  a  member  of 
the  company  because  his  name  was  not  enrolled  ?  *The  court  r*QQo 
will  treat  the  memorial  as  wholly  inoperative.  [Maule,  J.  No 
means  are  pointed  out  in  the  act  whereby  persons  who  have  ceased  to  be 
members  of  the  company  before  the  enrolment  of  the  memorial,  are  to  make 
that  fact  known,  unless  it  be  by  such  memorial.  Is  it  not  some  evidence 
that  the  parties  named  in  it  are  the  members  of  the  company,  and  no  other 
persons?]  It  is  obvious  that  the  memorial  was  not  intended  to  release  any 
original  member  from  liability ;  for,  if  so,  by  enrolling  it,  all  the  members 
who  were  possessed  of  any  property  might  be  relieved  from  the  debts  of 
the  company.  [Chesswell,  J.  Does  it  appear  when  this  debt  was  in- 
curred ?]  That  is  not  distinctly  shown,  as  it  is  laid  under  a  videlicet. 
[Cresswell,  J.  I  suppose  that  the  object  of  the  memorial  is,  to  enable 
persons  dealing  with  the  company  to  know  to  whom  they  give  credit.] 
That  may  be  so ;  but,  in  the  interval,  until  the  memorial  is  enrolled,  to 
▼ol.  in.  72  3  a  2 
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whom  are  they  to  look  but  the  persons  named  in  the  act  ?  It  does  not  fol- 
low, however,  even  after  the  enrolment  of  a  memorial,  that  parties  give 
credit  to  the  persons  enrolled  as  members,  and  not  to  the  original  pro- 
jectors. So  far  as  giving  credit  is  concerned,  it  cannot  be  said  that  the 
memorial  is  to  supersede  all  other  evidence,  and  that  the  prospectus  and 
act  are  to  be  entirely  left  out  of  consideration.  A  question  may  arise 
whether  the  memorial  is  of  any  validity,  having  been  enrolled  when  not 
one- fifth  part  of  the  capital  was  subscribed.  The  court  may  say,  on  the 
authority  of  the  cases  already  cited,  that  it  would  be  a  fraud  under  such 
circumstances  to  make  parties  liable  as  shareholders,  and  that  the  directors 
could  not,  by  omitting  their  own  names,  and  enrolling  a  few  persons  as 
shareholders,  escape  liability.  In  Irwin  v.  Lord  Charlevilleja)  it  was 
sought  to  make  the  defendant  liable  on  the  ground  that  his  name  was  con- 
•qooi  tained  in  *this  very  memorial ;  but  Lord  Abinger  held  that  it 
J  would  be  a  fraud  to  give  such  an  effect  to  it,  seeing  that  so  small 
a  part  of  the  capital  was  subscribed  for.  [Maule,  J.  What  do  you  mean 
by  an  invalid  memorial  ?  One  that  would  not  be  evidence  against  the 
parties  enrolled  ?]  Yes.  [V.  Williams,  J.  The  act  does  not  say  that 
all  persons  shall  be  liable  whose  names  are  enrolled ;  but  all  members.]  It 
is  clear  that,  if  a  party  could  show  that  he  was  not  a  member  of  the  com- 
pany, the  memorial  would  not  conclude  him.  Can  the  shareholders  be 
said  to  be  members  until  the  capital  is  subscribed?  It  is  a  question 
whether  any  persons  can  be  called  members  of  the  company  unless  such 
capital  has  been  subscribed.  [Maule,  J.  Do  you  say  that  no  memorial 
could  be  enrolled,  because  the  whole  capital  had  not  been  subscribed  ?] 
No  memorial  could  be  enrolled  so  as  to  make  those  enrolled  alone  liable 
to  be  sued.  Here,  the  defendant  is  liable  as  an  original  projector.  By 
the  act  the  company  was  formed.  The  contract  on  which  the  action  was 
brought  was  entered  into  by  the  company,  and  the  plaintiff  has  taken  pro- 
ceedings against  the  secretary  as  enjoined  by  the  sixth  section  of  the  act. 

The  only  question  remaining,  is,  whether  the  defendant  was  a  member 
of  the  company.  If  so,  he  did  not  cease  to  be  a  member  by  his  name 
being  omitted  out  of  the  memorial.  [Cresswell,  J.  You  say  that  the 
memorial  neither  put  him  in  nor  out  of  the  company.]  Suppose  the  whole 
capital  had  been  subscribed  for  within  a  month  after  the  passing  of  the 
act,  and  the  names  of  the  shareholders  had  been  registered  in  the  books, 
it  is  clear  that  they  would  have  been  liable  on  a  contract  entered  into  by 
the  company,  although  no  memorial  had  been  enrolled.  [Cresswell,  J. 
How  do  you  say  that  the  defendant  could  cease  to  be  a  member  of  the 
company ;  for,  he  could  not  sell  his  shares,  as  none  were  issued  ?]  He 
9QOA-\  might  have  great  difficulty  to  get  rid  of  the  'character.  [Cress- 
well, J.  Could  not  the  other  members  agree  to  release  him  ? 
Maule,  J.  Parties  may  agree  to  cease  to  be  partners.]  But  not  so  as 
to  get  rid  of  an  antecedent  liability.    [Maule,  J.   We  do  not  know  that 

(a)  Not 
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this  was  an  antecedent  liability.  Is  not  the  enrolling  of  the  memo- 
rial some  evidence  that  the  defendant  and  the  rest  of  the  company  had 
agreed  that  he  should  cease  to  be  a  member  ?  The  affirmative  is  on  you. 
Can  you  infer,  that,  being  a  member  in  March,  1838,  he  was  a  member 
in  November,  1843,  that  is,  upwards  of  five  years  and  four  months  subse- 
quently to  there  being  any  evidence  of  his  being  a  member.  He  has 
not  acted  as  a  member  since  March,  1838,  and  the  rest  of  the  company 
have  treated  him  as  not  being  a  member.  You  are  suing  the  defendant 
under  the  positive  enactments  of  the  act ;  and  the  question  is,  whether  the 
defendant  was  a  member  at  the  time  of  judgment  obtained  ;  whether  he 
was  a  member  at  the  time  of  the  contract,  is  a  different  question.]  If  the 
plaintiff  shows  a  time  when  the  defendant  was  a  member,  the  onus  is  cast 
on  him  to  prove  that  he  had  ceased  to  be  so  at  the  time  of  the  judgment. 
It  is  by  no  means  a  necessary  consequence,  that,  because  the  members 
ceased  to  meet,  the  company  ceased  to  exist;  or  that,  because  some 
of  the  directors  ceased  to  attend,  they  ceased  to  be  members  of  the  com- 
pany. 

Lastly,  it  will  be  contended  that  the  defendant  was  a  proprietor  of  shares. 
There  is,  however,  nothing  to  limit  the  liability,  under  the  act,  to  share- 
holders. In  truth,  there  never  were  any  shares  at  all ;  but,  can  it  be  said 
that  there  never  was  any  liability  ?  There  is  a  clear  distinction  to  be  drawn 
between  original  proprietors  and  persons  becoming  so  by  taking  shares.  It 
is  impossible  to  show  that  the  defendant  was  a  member  of  the  company 
up  to  the  moment  when  the  judgment  was  signed ;  but  the  interval  of  time 
is  not  material ;  and,  when  once  the  defendant  is  proved  to  be  a  member 
of  the  company,  *he  must  be  presumed  to  continue  a  member  1^935 
until  he  shows  the  contrary. 

Channell,  Serjt.,  (with  whom  was  Talfourd,  Serjt.,)  after  intimating  that 
he  gave  up  the  point  as  to  the  misnomer  of  the  defendant  in  the  act,  was 
stopped  by  the  court. 

Maule,  J.  (a)  The  only  question  in  this  case,  is,  whether  the  defend- 
ant was  a  member  of  the  company,  on  the  6th  of  November,  1843,  when 
the  judgment  was  signed.  That  question  is  to  be  made  out  in  the  affirma- 
tive by  the  plaintiff;  and  there  are  facts  on  both  sides  for  the  court,  which 
is  placed  in  the  situation  of  a  jury.  It  appears,  that,  in  1837,  several 
parties  associated  together  to  form  the  company ;  that  they  engaged  offi- 
cers, and  issued  prospectuses  containing  the  name  of  the  defendant  as  one 
of  the  directors ;  and  that,  between  October,  1837,  and  March,  1838,  he 
from  time  to  time  attended  the  board-room  in  that  capacity.  He  con- 
ducted himself  as  a  director  of  the  company ;  and  I  am  of  opinion  he  was 
such  director  down  to  March,  1838.  From  that  time  he  no  longer  treats 
the  company  as  one  of  which  he  is  a  member ;  for,  he  no  longer  attends 
the  meetings,  which  is  evidence,  though  not  conclusive,  that  he  had  ceased 
to  be  a  director  of  the  company.    Down  to  March,  he  was,  through  the 

(a)  IVUde,  C.  J.,  wa*  absent  on  account  of  indisposition. 
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messenger,  treated  by  the  rest  of  the  company  as  a  member ;  bat,  although 
the  directors  continued  to  meet  until  March,  1839,  the  messengei  ceased 
to  deliver  papers  or  summonses  to  him.  That  fact  is  evidence  that  the 
rest  consented  that  the  defendant  should  no  longer  be  a  membei  of  the 
company.  On  the  31st  of  May,  1838,  the  act  passed.  That  act  certainly 
♦9361  *s  ev^ence  ^at  tne  defendant,  at  the  *time  of  its  passing,  was  a 
member  of  the  company ;  and  perhaps  it  is  more  than  evidence, 
and  makes  him  a  member  on  that  day.  But  it  was  competent  for  him 
and  the  rest  of  the  directors  to  agree  that  he  should  cease  to  be  a  member 
of  the  company ;  and  it  did  not  require  an  act  of  parliament  or  a  deed  for 
that  purpose  ;  for,  the  partnership  might  be  dissolved  by  parol.  Another 
circumstance  showing  that  the  rest  of  the  company  no  longer  considered 
the  defendant  a  member  of  the  company,  is,  that  a  deed  of  partnership 
was  prepared  from  instructions  given  in  November,  1837 ;  and,  though 
his  name  is  put  in  the  deed,  he  never  signs  it,  nor  does  it  appear  that 
it  was  ever  tendered  to  him  for  execution.  With  respect  to  the  memorial, 
if  it  is  to  be  taken  as  evidence  in  the  case,  its  effect  is,  that  the  secretary, 
acting,  it  is  to  be  presumed,  under  the  directions  of  the  company,  does 
not  treat  him  in  it  as  a  member ;  and  there  could  be  no  reason  for  not 
enrolling  his  name  therein,  if  he  had  in  reality  continued  to  be  a  member 
of  the  company.  Whether  the  memorial  was  a  valid  one  or  not,  it  still 
forms  part  of  the  conduct  of  the  rest  of  the  company.  If  you  exclude  it, 
then  you  have  the  fact  that  the  defendant  is  not  treated  as  a  member  sub- 
sequently to  March,  1838.  On  the  other  hand,  there  is  the  act  of  parlia- 
ment, constituting  him  a  member  in  May,  1839.  But,  giving  whatever 
force  you  please  to  the  act,  still,  in  my  judgment,  it  is  outweighed  by  the 
subsequent  conduct  of  the  rest  of  the  company.  I  cannot,  therefore,  on 
the  facts  before  us,  satisfactorily  arrive  at  the  conclusion  that  the  defend- 
ant, on  the  6th  of  November,  1843,  was  a  member  of  the  company. 

Cresswell,  J.  The  question  is,  whether  the  court  is  satisfied,  on  the 
facts  stated  in  the  special  case,  that  the  defendant  was  a  member  of  the 
company  on  the  6th  of  November,  1843.    The  question  is  not  whether 

•9371    creiat  *was  g*ven  *°  him»  or  with  whom  the  contract  was  made  ; 

but  whether  he  was  at  that  time  a  member  of  the  company.  If  that 
fact  is  not  established  to  our  satisfaction,  sitting  here  as  a  jury,  we  ought 
to  find  our  verdict  for  him.  There  is  certainly  strong  evidence  that  at  one 
time  he  was  a  member  of  the  company ;  but  it  cannot  be  said  that  the  act 
of  parliament  constituting  him  a  member,  required  that  he  should  be  re- 
leased by  an  instrument  of  as  high  a  nature,  or  by  deed.  The  fact  of  the 
defendant's  attending  meetings  and  receiving  summonses  up  to  a  certain 
time,  and  then  ceasing  to  attend  the  one  and  to  receive  the  other,  and  the 
fact  of  his  not  executing  the  deed,  are  strong  circumstances  to  show  that 
it  had  been  mutually  agreed  between  him  and  the  rest  that  he  should  no 
longer  be  a  member  of  the  company. 
V.  Williams,  J.    I  am  of  the  same  opinion.    I  agree  with  the  rest 
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of  the  court  that  the  onus  lay  on  the  plaintiff,  to  show  that  the  defendant 
was  a  member  of  the  company  at  the  time  of  judgment  obtained.  Whe- 
ther the  plaintiff  could  have  recovered  against  the  defendant  had  he  been 
sued  in  the  ordinary  form  as  a  partner,  is  a  question  which  is  not  before 
us,  and  which  we  are  not  called  upon  to  decide. 

Postea  to  the  defendant. 


•DAINES  v.  HEATH.    Jan.  29.  ['938 

Bf  Indenture  dated  the  17th  of  November,  1845,  reciting  that  A.  was  indebted  to  R  in  100/., 
A.  assigned  to  R  all  the  goods,  fixtures,  tools,  &c,  which  then  were,  or  at  any  time  during 
the  continuance  of  that  security  should  be,  in  and  upon  certain  premises,  to  have,  receive, 
and  take  the  said  good*.  &c,  thereby  assigned,  a*  ptr  tckfdule,  unto  B.,  &c.  The  deed  con- 
tained a  covenant  by  A.  for  payment  of  the  100/.  on  the  8th  of  February,  1840,  with  interest 
thereon  from  the  8th  of  August  preceding : — 
HtU1y  that  a  mortgage  stamp  on  the  deed,  applicable  to  a  sum  not  exceeding  100/.,  was  sufficient 
Held,  also,  that,  in  an  action  of  covenant,  for  non-payment  of  the  money,  R  was  not  bound 
to  produce  the  schedule. 

Covenant,  on  a  bill  of  sale,  by  indenture,  made  to  secure  the  payment 
of  100/.  and  interest  on  a  certain  day.    Breach,  non-payment. 

Pleas — first,  non  est  factum — secondly,  that  the  deed  was  obtained  by 
fraud  and  covin. 

At  the  trial  before  Coltman,  J.,  at  the  last  Essex  assizes,  the  plaintiff 
produced  the  indenture,  which  bore  date  the  17th  of  November,  1845,  and 
began  by  reciting  that  100/.  were  due  from  the  defendant  to  the  plaintiff 
for  certain  fixtures,  stock,  &c.,  sold  and  delivered,  and  then  proceeded  to 
state  that  the  defendant  did  by  those  presents  bargain,  sell,  assign,  transfer, 
and  set  over,  unto  the  plaintiff*,  &c,  all  and  every  the  goods,  fixtures, 
tools,  utensils,  implements,  and  things  which  then  were,  or  at  any  time 
during  the  continuance  of  the  security  thereby  made,  should  be,  in,  upon, 
about,  or  belonging  to  the  workshops,  outhouses,  yards,  dwelling-houses, 
and  premises,  situate,  &c.,  to  have,  receive,  and  take  the  said  goods,  fix- 
tures, tools,  utensils,  implements,  and  things  thereby  assigned,  as  per 
schedule,  unto  the  plaintiff,  &c.  Then  followed  a  covenant  for  payment 
of  the  100/.  on  the  8th  of  February,  1846,  with  interest  thereon  from  the 
8th  of  August  preceding.    The  deed  was  stamped  with  a  30*.  stamp. 

For  the  defendant,  it  was  objected  that  the  deed  was  insufficiently 
stamped,  and  that  it  could  not  be  read  'without  the  schedule.  The  r»93g 
learned  judge  overruled  the  objections,  and  the  plaintiff  had  a  L 
verdict  for  104/.  10*.  8cf.,  subject  to  the  opinion  of  the  court  upon  (he 
sufficiency  of  the  stamp,  and  upon  the  necessity  of  giving  the  schedule  in 
evidence. 

Badeley>  in  Michaelmas  term  last,  moved  accordingly.    The  stamp  was 
insufficient  to  cover  the  interest  accrued  prior  to  the  date  of  the  deed, 
,   which  had  then  become  principal.    In  Dickson  v.  Cass,  1  B.  &  Ad.  343, 
a  bond  was  given  for  2000/.,  the  condition  of  which,  after  reciting  that 
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A.  B.  had  opened  an  account  with  D.,  E.,  F.,  and  G.,  as  bankers,  and 
that  the  bankers  had  agreed  to  discount  bills,  and  pay  in  advance,  for 
A.  B.,  any  sum  not  exceeding  1000/.  in  the  whole,  was,  that  A.  B.  andC. 
should  satisfy  and  pay  the  bankers  all  such  sums  as  they  should  advance 
on  account  of  the  discounting  or  paying  of  any  bills,  &c,  together  with 
such  lawful  charges  and  allowances  for  advancing  and  paying  such  bills, 
as  are  usually  charged  by  the  bankers  in  such  cases,  and  interest ;  and  it 
was  held,  that,  this  being  a  bond  to  secure,  not  only  1000/.,  but  a  further 
sum  for  the  bankers'  charges  for  commission,  &c.,  the  stamp  of  5/.  required 
by  the  55  G.  3,  c.  184,  sched.  part  I.,  tit.  "Bond"  given  to  secure  a 
sum  exceeding  500/.,  and  not  exceeding  1000/.,  was  not  sufficient. 
[Maule,  J.  The  stamp  act  imposes  the  duty  only  upon  the  principal 
Sum. (a)  Here,  the  claim  to  the  prior  interest  arises  only  on  the  deed. 
In  Barker  v.  Smart  (or  Smark),  7M.&W.  590,  9  Dowl.  P.  C.  211,  a 
bond,  dated  in  June,  was  conditioned  for  payment  of  3000/.  with  interest 
at  5  per  cent,  from  March  preceding ;  and  the  court,  treating  the  prior 
•Q401  m*erest 918  an  incident  only,  held  that  a  11.  stamp  *was  sufficient.] 
That  is  contrary  to  the  inclination  of  Lord  Ellenborough's  opi- 
nion in  Israel  v.  Benjamin,  3  Campb.  40 ;  and  the  reasons  given  for  the 
decision  are  by  no  means  satisfactory.  The  circumstance  of  part  of  the 
debt  being  called  interest,  will  not  alter  its  character. 

The  plaintiff  was  clearly  bound  to  produce  the  schedule.  The  habendum, 
—the  office  of  which  is  to  « limit  the  certainty  of  the  estate,"  and  which 
"may  abridge  or  alter  the  generality  of  the  premises," (6) — expressly 
refers  to  the  schedule,  and  makes  it  part  of  the  deed.  It  is  impossible  to 
give  any  effect  to  the  deed  without  the  production  of  the  schedule.  Weeks 
v.  MaiUardetf  14  East,  568,  is  precisely  in  point.  There,  by  articles  under 
seal,  the  defendant  bound  himself,  under  a  penalty,  to  deliver  to  the  plain- 
tiff, by  a  certain  day,  « the  whole  of  his  mechanical  pieces,  as  per  schedule 
annexed."  In  covenant  for  the  breach  of  the  contract  in  not  delivering 
the  pieces,  the  plaintiff,  after  setting  out  the  articles  executed  by  the  de- 
fendant, averred  that  to  the  said  articles  there  was  then  and  there  annexed 
and  subscribed  a  certain  schedule  of  the  said  several  pieces  of  mechanism 
agreed  to  be  delivered,  &c. :  and  it  was  held,  upon  non  est  factum  pleaded, 
that  it  was  competent  to  the  defendant  to  show,  in  his  defence,  that,  at 
the  time  of  the  execution  of  the  articles,  the  schedule  was  not  annexed , 
but  that,  in  fact,  it  was  afterwards  subscribed  and  annexed  to  the  articles 
by  the  witness,  who  was  the  agent  of  both  parties,  immediately  after  the 
execution  of  the  articles,  and  after  one  of  the  parties  had  left  the  room  ; 
though  the  pieces  mentioned  in  the  schedule  so  annexed  were  such 
as  had  been  agreed  upon  by  the  parties  before  the  execution  of  the 
articles. 

(<?)  See  Dickton  v.  Robinton,  1  M.  &  Rob.  115,  5  C.  &  P.  96 ;  tkardon  v.  /imn*,  1  M.  &  Rob 
130 ;  Foreman  v.  Jeya,  5  C.  &  P.  419. 

(6)  Com.  DiK.  title  Fait,  (E.  9) ;  citing  Co.  Liu.  0  a,  2  Roll.  Abr.  65,  L  25,  9  Co.  Rep.  47  b 
And  aee  Hob.  171. 
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•Wilde,  C.  J.  Upon  the  first  point,  the  court  is  of  opinion  r*g4I 
that  there  should  be  no  rule.  Looking  at  the  words  of  the  stamp 
act  (a) — "Any  conveyance  of  any  lands,  estate,  or  property  whatsoever, 
in  trust  to  be  sold  or  otherwise  converted  into  money,  which  shall  be 
intended  only  as  a  security,  and  shall  be  redeemable  before  the  sale  or 
other  disposal  thereof,  either  by  express  stipulation  or  otherwise,  except," 
&c. — «  where  the  same  respectively  shall  be  made  as  a  security  for  the 
payment  of  any  definite  and  certain  sum  of  money  advanced  or  lent  at 
the  time,  or  previously  due  and  owing,  or  forborne  to  be  paid,  being  pay- 
able"—we  think  this  case  does  not  fall  within  it.  There  is  nothing  on  the 
face  of  this  deed  to  show  that  it  was  given  to  secure  any  thing  beyond  100/. 
It  professes  to  recite  what  is  due,  and  expressly  limits  the  defendant's 
liability  to  100/.  and  interest.  The  covenant  for  payment  is  by  no  means 
conclusive  to  show  that  any  antecedent  interest  was  due.  There  is  no- 
thing incongruous  or  inconsistent  in  a  party's  covenanting  to  pay  interest 
calculated  from  an  antecedent  period.  A  statute  imposing  a  tax  upon 
the  subject  should  always  receive  a  strict  interpretation,  and  should  not 
be  allowed  to  operate  as  a  charge,  unless  the  words  are  plain  and  unam- 
biguous. But,  when  we  find  that  a  court  of  co-ordinate  jurisdiction  has 
already  pronounced  a  decision  upon  the  subject,  we  ought  not  to  introduce 
a  doubt  by  granting  a  rule. 

The  other  point  is  one  of  some  difficulty,  and  therefore  as  to  that  the 
rule  may  go. 

A  rule  nisi  having  been  granted  accordingly, 

Shee,  Serjt.,  and  Petersdorf,  now  showed  cause.  The  schedule  was 
not  annexed  to  the  deed,  nor  did  it  appear,  by  necessary  implication,  to 
form  any  part  of  it.  *[Maule,  J.  Would  it  not  be  connected  r«Q42 
with  it  for  the  purpose  of  duty  ?]  No.  The  act  imposes  a  separate 
duty  upon  schedules (b)  in  the  following  terms: — "Schedule,  inventory, 
or  catalogue  of  any  lands,  hereditaments,  or  heritable  subjects,  or  of  any 
furniture,  fixtures,  or  other  goods  or  effects ;  or  containing  the  terms  and 
conditions  of  any  proposed  sale,  lease,  or  tack,  or  the  conditions  and  regu- 
lations for  the  cultivation  or  management  of  any  farm,  lands,  or  other 
property  leased  or  agreed  to  be  leased  ;  or  containing  any  other  matter  or 
matters  of  contract  or  stipulation  whatsoever,  which  shall  be  referred  to  in 
or  by,  and  be  intended  to  be  used  or  given  in  evidence  as  part  of,  or  as 
material  to,  any  agreement,  lease,  tack,  bond,  deed,  or  other  instrument 
charged  with  any  duty  in  this  schedule,  but  which  shall  be  separate  and 
distinct  from,  and  not  endorsed  on  or  annexed  to  such  agreement,  lease, 
tack,  bond,  deed,  or  other  instrument" — a  duty  of  1/.  5s.  If  the  defend- 
ant wanted  the  schedule  for  any  purpose,  he  might  have  given  a  notice  to 
produce,  and  so  made  it  part  of  his  case.  All  the  plaintiff  wanted,  was, 
to  prove  the  covenant  for  payment  of  the  money.    Weeks  v.  MaUlardet 

* 

(a)  55  G.  3,  c.  184,  sched.  part  I.,  tit  Mortgage. 
(6)  55  G.  3,  c.  184.  ached,  part  L  tit  Schedule. 
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has  nothing  to  do  with  this  case :  there,  the  schedule  was  annexed  to,  and 
formed  part  of,  the  deed  declared  on.  If  the  argument  on  the  other  side 
were  correct,  the  plaintiff  would  he  bound  to  produce  every  deed  or  do- 
cument collaterally  referred  to  in  the  indenture  declared  on.  Duck  v. 
Braddyll,  M<Clell.  217,  13  Price,  455,  is  an  authority,  if  any  were  want- 
ing, to  show  that  that  is  not  necessary. 

Badeley,  in  support  of  the  rule.  It  is  not  contended,  as  in  Duck 
♦9431  BfoddyUi  tnat  tne  deed  ls  vitiated.  But  *the  objection  is,  that, 
inasmuch  as  the  deed  refers  to,  and  is  wholly  unintelligible  without, 
the  schedule,  in  the  absence  of  the  latter,  the  former  is  not  readable. 
Here,  besides  the  plea  of  non  est  factum,  there  is  a  plea  of  fraud  :  now, 
the  whole  effect  of  the  deed  must  be  seen  before  that  issue  can  be  disposed 
of:  it  is  only  by  reference  to  the  schedule  that  the  deed  becomes  perfect. 
[Maule,  J.  Does  a  mere  reference  to  another  document  impose  upon  a 
party  the  necessity  of  producing  that  other  document,  where  he  is  suing 
upon  a  covenant  for  payment  of  money?]  A  thing  that  is  quite  collateral 
to  the  covenant  declared  on  need  not  to  be  produced.  But,  here,  the  only 
means  of  ascertaining  what  is  conveyed  by  the  deed,  is,  by  referring  to 
the  schedule.  [Wilde,  C.  J.  It  is  perfectly  immaterial,  for  the  purposes 
of  this  action,  what  goods  were  conveyed  by  the  deed.]  Weeks  v.  Maillardtt 
is  precisely  in  point.  Lord  Ellenborough  there  says :  «  The  question  is, 
whether  the  objection  can  be  taken  on  the  plea  of  non  est  factum ;  and, 
to  determine  that,  it  is  necessary  to  decide  whether  the  schedule  is  virtually 
a  part  of  the  deed.  *Verba  relata  hoc  maxime  operantur  per  rcfereniiam, 
ut  in  eis  inesse  videntur.' (a)  If  it  be  no  part  of,  but  dehors  the  deed,  the 
objection  fails.  What,  then,  was  the  intention  of  the  parties?  It  was 
agreed  that  the  defendant  should  deliver  up  to  the  plaintiff,  by  a  certain 
day,  <  the  whole  of  his  mechanical  pieces,  as  per  schedule  annexed  ;*  all 
the  machineries  performing  and  in  good  order ;  and  the  defendant  was 
also  to  instruct  the  plaintiff  in  the  manner  of  exhibiting  and  making  them 
perform  :  and,  <  on  the  day  of  the  defendant's  delivering  the  above  pieces, 
as  therein  mentioned,'  the  plaintiff  was  to  pay  him  a  certain  sum.  Without 
the  schedule,  there  was  no  duty  to  be  performed  by  either  party.  The 
*9441  scnedule  alone  'designates  the  subject-matters  to  be  delivered  up 
by  the  one  party  and  paid  for  by  the  other.  The  whole  deed  was 
inoperative,  unless  the  schedule  was  co-existing  with  it,  and  forming  part 
of  the  obligation.  Taken  by  itself,  the  deed  is  insensible,  and  has  no 
object  to  operate  upon :  therefore  it  is  not  the  defendant's  deed  without  the 
schedule,  which  gives  effect  and  meaning  to  the  whole  of  the  duties  to  be 
performed  on  either  side.  The  articles  assume,  that,  at  the  time  of  their 
execution,  the  schedule  was  annexed ;  and,  if  there  were  then  no  schedule, 
there  was  no  deed  for  any  sensible  purpose  ;  for,  no  duty  could  be  de- 
manded on  the  one  side,  or  performed  on  the  other,  without  the  schedule.' ' 
[Wilde,  C.  J.   That  would  be  an  authority  to  the  purpose,  if  this  were 

(a)  Co.  Lite  359  a. 


Digitized  by  Google 


3  Manning,  Granger,  &  Scott 


944 


action  for  not  delivering  up  the  goods.]  The  principle  contended  for  is 
still  further  exemplified  by  the  case  of  Cook  v.  Remington,  6  Mod.  237, 

1  Salk.  498.  (a)  In  debt  on  a  bond  with  a  condition  to  perform  cove- 
nants in  a  certain  indenture  mentioned,  the  defendant  craved  oyer  of  the 
indenture ;  one  of  the  covenants  in  which  was,  that  the  defendant  would 
safely  give  up  to  the  plaintiff  the  goods,  a  particular  whereof  was  written 
on  the  back  of  the  indenture*  Upon  demurrer  to  a  plea  of  performance 
generally,  it  was  held  « that  the  endorsement  at  the  time  of  the  ensealing 
and  delivery  of  the  deed,  was  part  of  it ;  and  therefore  oyer  of  the  body 
of  the  deed,  without  oyer  of  the  endorsement,  was  not  a  complete  oyer  of 
the  deed,  the  deed  relating  to  the  endorsement,  and  therefore  not  perfect 
without  it." 

Wilde,  C.  J.  This  case  appears  to  me  to  be  free  from  difficulty.  The 
deed  declared  on  contains  a  distinct  covenant  for  the  payment  of  100/.,  with 
interest,  on  a  given  day  ;  to  which  full  effect  may  be  given  *without  r*Q45 
referring  to  any  thing  extrinsic.  It  may  happen  that  reference  is 
so  made  in  the  principal  deed  to  other  deeds  and  documents,  as  to  render 
it  impossible  to  give  effect  to  such  deed  without  also  producing  the  others. 
What  the  plaintiff  is  bound  to  produce,  must  depend  upon  the  particular 
part  of  the  deed  upon  which  the  action  is  brought.  Where  he  is  seeking 
to  enforce  performance  of  a  covenant  for  payment  of  money,  he  may  very 
well  establish  his  case  without  producing  a  schedule  that  has  relation  to 
a  totally  distinct  and  collateral  matter.  It  was  always  open  to  a  party 
who  seeks  to  impeach  a  deed  on  the  ground  of  fraud,  to  produce  the  evi- 
dence upon  which  he  relies  to  establish  fraud.  In  Weeks  v.  Maillardet 
the  action  was  brought  for  non-performance  of  the  covenant  to  deliver  the 
goods  enumerated  in  the  schedule  annexed  to  the  deed.  Common  sense 
would  teach  us  that  the  covenant  could  not  be  made  intelligible  without 
recourse  being  had  to  the  schedule.  The  observations  of  Lord  Ellen- 
borough  must  be  taken  with  reference  to  that  state  of  facts.  I  think  the 
rule  must  be  discharged. 

The  rest  of  the  court  concurring,  Rule  discharged.^) 

(a)  And  see  1  Sid.  50,  97,  425. 

(6)  See  Ron  y.  Parker,  1  B.  &  C.  358,  2D.&R  662.  In  Dyer  v.  Green,  1  Exch.  71,  the 
plaintiff;  upon  the  trial  of  an  interpleader  issue,  tendered  in  evidence  of  a  bill  of  sale  and 
schedule,  the  former  of  which  assigned  to  him  "  all  the  goods,  fixtures,  household  furniture, 
plate,  &c.,  4cc.,  in  and  about  a  messuage  and  premises  where  he  now  resides,  and  being  No. 

2  Park  Road,  &c.,  and  the  chief  artioles  whereof  are  particularly  enumerated  and  dticribed  in  a 
certain  tckedule  hereunto  annexed."  The  schedule  was  in  no  way  annexed  to  the  deed,  and  was 
inadmissible  for  want  of  a  stamp. 

The  court,  upon  the  authority  of  Duck  v.  Braddyll,  held  that  the  bill  of  sale  was  admissible 
in  evidence  without  the  schedule. 

Week*  v.  Maillardet  was  cited  at  the  bar,  and  was  distinguished  by  the  court 


vol.  m. 
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•946]  'BARKER  t>.  STEAD.    Jan.  29. 

One  who  merely  assents  to  his  name  being  published  in  a  list  of  a  provisional  committee  of  a 
projected  railway  company,  does  not  thereby  impliedly  authorize  the  secretary,  or  any  one 
else,  to  pledge  his  credit  for  goods  supplied  to,  or  work  done  for,  the  company. 

To  prove  that  the  defendant,  "  J.  S.  of  R,  wool-stapler,"  wrote  a  letter  authorizing  the  secre- 
tary of  a  projected  railway  company  to  insert  his  name  in  the  list  of  committee-men,  a  wit- 
ness was  called,  who  stated  that  he  knew  a  u  J.  S.  of  R,  a  wool-stapler,"  and  that  the  letter 
produced,  and  bearing  the  R  postmark,  was  his  handwriting  ;  the  witneffl  further  statin* 
that  he  knew  another  «*  J.  S.  of  B., '  also  a  wool-stapler.  SembU,  that  this  was  not  evidence 
to  go  to  the  jury  to  identify  J.  S.  the  committee-man,  with  J.  S.  the  party 


Assumpsit,  by  an  advertising  agent,  for  money  paid,  and  for  work  and 
labour  in  procuring  advertisements  to  be  inserted  in  various  newspapers, 
for  a  projected  railway  company,  to  be  called  The  Northern-and-Eastern- 
Counties- Junction  Railway  Company.  The  amount  claimed  by  the  plain- 
tiff was  910/.  9s. 

The  cause  was  tried  before  Coltman,  J.,  at  the  last  assizes  at  Maid- 
stone. It  appeared  that  the  scheme  was  projected  by  one  Morris,  who 
was  provisionally  registered,  pursuant  to  the  statute  7  &  8  Vict.  c.  110,  as 
its  promoter ;  that  Morris  had  appointed  one  Wright  to  be  secretary  to  the 
company ;  and  that  the  orders  for  the  advertisements  had  been  given  by 
Wright. 

On  the  6th  of  October,  1845,  a  prospectus  was  issued,  containing  the 
names  of  the  provisional  committee,  and  amongst  them  that  of  "James 
Stead,  of  Bradford."  The  first  meeting  of  the  provisional  committee  took 
place  on  the  25th  of  October,  before  which  day  all  the  advertisements  had 
appeared ;  at  this  meeting  a  managing  committee  was  appointed,  who 
seem  to  have  adopted  what  had  been  done  by  Morris  and  the  secretary. 
The  defendant  was  not  a  member  of  the  managing  committee,  nor  did  he 
ever  attend  any  meeting.  Early  in  November  it  was  found  that  the 
scheme  could  not  be  advantageously  prosecuted,  and  therefore  it  was 
abandoned. 

•0471  or^er  *°  prove  that  the  defendant  was  one  of  the  provisional 

committee,  Wright,  the  secretary,  stated,  that,  towards  the  end  of 
September,  he  addressed  a  letter  to  James  Stead,  a  wool-stapler,  at  Brad- 
ford, asking  him  if  he  would  allow  his  name  to  be  put  down  as  one  of  the 
provisional  committee ;  that  he  received  in  answer  a  letter,  which  he  pro- 
duced, bearing  the  Bradford  postmark,  purporting  to  come  from  James 
Stead,  assenting  to  the  proposal. 

In  order  to  prove  that  this  letter  was  in  the  handwriting  of  the  de- 
fendant, one  Duckett,  a  banker  at  Bradford,  was  called.  He  stated  that 
he  knew  a  James  Stead,  a  wool-stapler  at  Bradford,  who  kept  an  account 
at  his  bank,  and  was  acquainted  with  his  handwriting,  which  the  letter 
was :  he  further  stated  that  he  was  also  acquainted  with  another  James 
Stead,  who  resided  at  the  same  place,  and  carried  on  the  same  business. 
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There  was  no  evidence  to  show  which  of  these  two  persons  was  the  party 
against  whom  the  present  action  was  brought. 

On  the  part  of  the  defendant  it  was  insisted  that  there  was  no  evidence 
to  go  to  the  jury  that  he  had  ever  assented  to  become  a  member  of  the 
provisional  committee  ;  and  that,  assuming  that  there  was,  and  that  the 
committee-men  were  liable  for  orders  given  by  the  secretary  after  the 
formation  of  the  committee,  they  were  not  responsible  for  orders  previously 
given. 

The  learned  judge  told  the  jury  that  the  defendant,  having — supposing 
them  to  be  satisfied  that  the  letter  of  the  2d  of  October  came  from  him — 
assented  to  act  as  a  member  of  the  provisional  committee,  must  be  con- 
sidered as  having  authorized  the  secretary  to  incur  all  expenses  necessary 
to  the  establishment  of  the  company. 

The  jury  having  returned  a  verdict  for  the  plaintiff,  damages  500/., 

• Channell,  Serjt.,  in  Michaelmas  term  last,  obtained  a  rule  nisi  r»94g 
to  enter  a  nonsuit,  (pursuant  to  leave  reserved  at  the  trial,)  if  the 
court  should  be  of  Qpinion  that  there  was  no  evidence  to  go  to  the  jury  : 
or  for  a  new  trial,  on  the  ground  that  the  verdict  was  against  evidence. 
As  to  the  identity  of  the  defendant  as  the  writer  of  the  letter,  he  cited 
Sewell  y.  Evans,  4  Q.  B.  626. 

Lush  now  showed  cause.  There  was  sufficient  evidence  given  to  iden- 
tify James  Stead  as  the  writer  of  the  letter.  [Wilde,  C.  J.  Which  James 
Stead?]  The  defendant.  In  Simpson  v.  Dismore,  9  M.  &  W.  47, 
1  Dowl.  N.  S.  257,  in  an  action  for  medicines  and  attendances  by  the 
plaintiff  as  an  apothecary,  the  plaintiff  put  in  evidence  a  license  from  the 
Apothecaries'  Company  to  practise  as  such,  granted  to  a  person  bearing 
the  same  name  and  surname ;  and  it  was  held  that  this  was  sufficient 
primd  facie  evidence  to  show  the  identity  of  the  plaintiff  with  the  person 
named  in  the  license.  So,  in  Greenshields  v.  Crawford,  9  M.  &  W. 
314,  1  Dowl.  N.  S.  439,  in  an  action  by  endorsee  against  acceptor  of  a 
bill  of  exchange,  directed  to  "Charles  Banner  Crawford,  East  India 
House,"  and  accepted  «  C.  B.  Crawford :"  it  was  proved  that  this  ac- 
ceptance was  the  handwriting  of  a  gentleman  of  the  name  of  Charles  Ban- 
ner Crawford,  formerly  a  clerk  in  the  East  India  House,  who  had  left  it 
five  years  ago ;  and  it  was  held  that  this  was  sufficient  evidence  of  the 
identity  of  the  defendant  with  the  person  whose  handwriting  was  proved. 
The  rule  laid  down  in  Sewell  v.  Evans,  and  Roden  v.  Ryde,  to  prove  the 
execution  by  the  defendant  of  an  instrument  on  which  he  is  sued,  is  this 
— if  it  be  shown  that  such  instrument  is  executed  by  a  person  bearing  the 
defendant's  name,  it  is  not  necessary  to  give  evidence  strictly  identifying 
*the  person  whose  signature  is  proved,  with  the  party  on  whom  r»949 
process  has  been  served,  unless  facts  appear  which  raise  a  doubt 
as  to  the  identity.  Lord  Denman,  in  the  latter  case,  says :  "  WTiere  a 
person,  in  the  course  of  the  ordinary  transactions  of  life,  has  signed  his 
name  to  such  an  instrument  as  this,  I  do  not  think  there  is  an  instance  in  ' 
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which  eyidence  of  identity  has  been  required,  except  Jones  v.  Jones,  9  M. 
&,  W.  75.  There,  the  name  was  proved  to  be  very  common  in  the 
country ;  and  I  do  not  say  that  evidence  of  this  kind  may  not  be  rendered 
necessary  by  particular  circumstances :  as,  for  instance,  length  x>f  time 
since  the  name  was  signed.  But,  in  cases  where  no  particular  circum- 
stance tends  to  raise  a  question  as  to  the  party  being  the  same,  even  iden- 
tity of  name  is  something  from  which  an  inference  may  be  drawn." 
«  The  observations  of  Lord  Abinger,  and  Alderson,  B.,  in  Greenshields 
v.  Crawfordy  apply  to  this  case.  The  transactions  of  the  world  could  not 
go  on  if  such  an  objection  were  to  prevail.  It  is  unfortunate  that  tb* 
doubt  should  ever  have  been  raised  ;  and  it  is  best  that  we  should  sweej 
it  away  as  soon  as  we  can."  This  was  a  question  for  the  judge,  and  not 
for  the  jury.  [Wilde,  C.  J.  It  was  for  the  judge  to  say,  whether  or  not 
the  evidence  was  admissible ;  for  the  jury,  whether  it  was  sufficient.] 
Upon  the  balance  of  authorities,  the  identity  of  name  is,  primd  facie, 
enough.  [Maule,  J.  All  that  the  evidence  amounts  to  is  this,  that  the 
defendant,  or  the  other  James  Stead,  wrote  the  letter.  Wilde,  C.  J.  re- 
ferred to  Bulkeley  v.  Butler,  2  B.  &  C.  434,  3  D.  &  R.  625,  and  Jarmain 
v.  Hooper,  6  M.  &  G.  827,  7  Scott,  N.  R.  663.] 

Assuming  the  identity  of  the  defendant  to  have  been  sufficiently  esta- 
blished, the  next  question  is,  whether  the  contract  in  respect  of  which  this 
•9501  action  is  brought,  *is  one  for  which  the  defendant,  a  provisional  com- 
mittee-man, is  liable  to  be  sued  ;  in  other  words,  whether  he  per- 
mitted himself  to  be  held  out  as  a  person  who  authorized  the  secretary  to 
make  the  contract.  [Wilde,  C.  J.  It  appears  that  the  provisional  com- 
mittee  met  once ;  and  that  the  only  act  they  did  was  to  appoint  a  com- 
mittee of  management.  The  orders  for  the  advertisements  for  which  this 
action  is  brought  had  all  been  given  before  that  time.  The  learned  judge 
seems  to  have  told  the  jury  that  one  who  authorizes  the  secretary  to  use 
his  name  as  a  committee-man,  gives  an  implied  authority,  not  to  his  fellow 
committee-men,  but  to  the  secretary,  to  make  contracts  so  as  to  bind  him. 
That  surely  cannot  be  correct.]  The  committee  adopted  all  that  had  been 
done  by  the  secretary.  [Cresswell,  J.  It  has  been  laid  down  broadly 
by  the  court  of  Exchequer,  after  full  discussion  and  consideration,  in  the 
cases  of  Reynell  v.  Lewis  and  Wyld  v.  Hopkins,  15  M.  &  W.  517,  ante 
679,  (a)  that  the  mere  fact  of  a  person's  agreeing  to  become  a  member  of 
the  provisional  committee  of  an  intended  railway  company,  amounts  to  no 
more  than  a  promise  that  he  will  act  with  other  persons  appointed,  or  to 
be  appointed,  for  the  purpose  of  carrying  the  scheme  into  effect :  there- 
fore, in  an  action  against  a  provisional  committee-man,  for  goods  supplied 
on  the  order  of  the  solicitor  of  the  company,  it  was  held  that  the  law 
would  not  imply,  from  the  mere  fact  of  his  agreeing  to  be  a  member  of  such 
committee,  an  authority  from  him  to  every  other  committee-man  to  make 

(a)  And  see  Wilton  v.  llscouni  Cui  zon,  lb.  832,  where  the  defendant  was  an  acting  mem- 
ber of  the  managing  committee. 
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contracts  by  himself  or  by  the  solicitor  or  secretary,  or  an  authority  to  the 
solicitor  or  secretary  to  make  them  on  behalf  of  the  committee.]  Lord 
Denman,  and  some  of  the  other  judges  of  the  court  of  Queen's  Bench, 
have  declined  to  be  bound  by  *those  cases.  The  point  has  not  r»95j 
yet  been  discussed  in  that  court  in  banco. 

Wilde,  C.  J.  The  court  of  Exchequer  having  solemnly  decided  the 
point,  I  think  it  does  not  become  a  court  of  co-ordinate  jurisdiction  to  en- 
tertain a  discussion  as  to  the  propriety  of  such  decision.  That  should  be 
left  for  a  court  of  error.  A  contrary  course  would  tend  to  much  uncer- 
tainty and  inconvenience  to  the  public.  According  to  the  case  of  Rey- 
nell  v.  Lewis  and  Wyld  v.  Hopkins,  therefore,  from  which  I,  for  one,  am 
not  disposed  to  depart,  the  plaintiff  ought  to  have  been  nonsuited  at  the 
trial. 

The  rest  of  the  court  concurring, 

Rule  absolute  for  a  nonsuit. 


•SHAW  v.  HOLMES.   Jan.  30.  [*952 

In  an  action  by  the  secretary  against  a  provisional-committee-man  of  a  projected  railway  com 
pany,  for  arrears  of  salary,  a  judge  at  chambers  ordered  that  the  defendant  should  be  at 
liberty  to  inspect,  and  take  copies  from,  the  minute-book  of  the  company  containing  resolu- 
tions of  the  managing  committee,  referred  to  in  the  plaintiff's  particular  of  demand  as  the 
foundation  of  his  claim. 

The  court  refused  to  rescind  the  order,  the  plaintiff  not  satisfactorily  showing  that  it  was  not 
in  his  power  to  comply  with  it 

This  was  an  action  brought  by  the  plaintiff  to  recover  from  the  defendant, 
one  of  the  committee  of  management  of  The  Hull-Birmingham-and-Swan- 
sea-Junction-Railway  Company,  a  balance  of  215/.  10$.,  for  salary,  &c, 
alleged  to  be  due  to  him  as  secretary.  The  particulars  of  demand  were 
as  follows : — 

•♦1846.   May.   To  eight  months'  salary,  from  18th  Sept  1845,  to   £   «.  4. 
18di  May,  1846,  at  300/.  per  annum  as  per  resolution 
of  managing  committee  of  the  Hull,  &c.  Railway 

Company  200   0  0 

« Gratuity,  as  per  ditto   50   0  0 

u  August  To  salary  from  18th  May  to  18th  August,  1846,  02 

days,  at  1L  Is.  per  day,  as  per  resolution  of  com* 

mittee  96  12  0 

"To  various  attendances  since  18th  August,  &c  &c, 

18  days,  at  It  1*.  18  18  0 

365  10  0 

«  Creditor, 

"  May  9.    By  cash  on  account      ....       100   0  0 

« August  10.    Do.   da   50   0   0  150  10  0 

215  10  0" 

On  the  5th  instant,  V.  Williams,  J.,  made  the  following  order,  « that 
the  defendant,  his  attorney  or  agent,  be  at  liberty  to  inspect,  and  take 
copies  from,  the  minute-book  containing  the  resolution  referred  to  in  the 
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particulars  of  demand,  and  other  books  containing  any  minutes  of  pro- 
ceedings or  resolutions  of  the  managing  committee  of  The  Hull-Birming- 
ham- and-Swansea-Ju  net  ion-  Rail  way  Company;  and  that,  in  the  mean- 
time, all  further  proceedings  be  stayed." 

♦9531  *Bromwell,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
to  rescind  the  above  order,  and  also  an  order  giving  the  defendant 
six  days'  further  time  to  plead  after  inspection.  The  plaintiff's  affidavit, 
on  which  the  rule  was  granted,  stated,  that  he  was  the  secretary  of  the 
company,  and  had  acted  as  such  from  its  formation ;  that  he  was  unable 
to  comply  with  the  order  to  inspect,  in  consequence  of  all  the  books, 
vouchers,  and  documents  relating  to  the  company  being  in  the  possession 
and  under  the  control  of  the  solicitor  to  the  company,  the  same  having 
been  placed  in  his  offices,  No.  3,  Lothbury,  when  the  offices  of  the  com- 
pany were  given  up,  in  October  last  pasf ;  that  the  plaintiff  had  not  had 
the  custody  or  control  of  any  of  the  books,  vouchers,  and  documents  at 
any  time  since  the  order  was  made ;  that  he  ceased  to  have  any  such  cus- 
tody or  control  in  the  said  month  of  October  last ;  that,  in  the  said  month 
of  October  last,  the  said  books  and  other  documents  were  placed,  and  had 
ever  since  remained,  and  still  were,  in  the  custody,  and  under  the  control, 
of  the  solicitor,  who  absolutely  refused  to  produce  any  of  such  books  and 
other  documents,  pursuant  to  the  order,  without  the  authority  of  the  ma- 
naging committee  of  the  company,  unless  the  defendant  would  formally 
admit  his  liability  to  the  creditors  of  the  company ;  that  it  was,  in  con- 
sequence, wholly  out  of  the  plaintiff's  power  to  comply  with  the  order, 
although  he  was  desirous  to  do  so ;  and  that  he  was  not  a  promoter  of  the 
company,  nor  did  he  in  any  way  collude  with  the  solicitor  to  the  company. 

Wordsworth  showed  cause.    From  the  affidavits  in  answer  to  the  rule, 
it  appears,  that  the  solicitor  referred  to  in  the  plaintiff's  affidavit,  is  regis- 
tered as  the  sole  promoter  of  the  proposed  company,  under  the  statute 
7  &  8  Vict.  c.  110 ;  that  nearly  ail  those  who  had  assented  to  their  names 
*9541    keing  put  down  as  'provisional-committee-men,  did  so  upon  an 
indemnity  against  costs  and  expenses  being  given  to  them  by  the 
solicitor  and  the  plaintiff  as  secretary ;  and  that  all  the  prospectuses  of  the 
proposed  company  filed  under  the  statute,  were  so  filed  without  the  names 
of  any  provisional  or  other  committee,  and  with  the  names  only  of  the 
solicitor  and  secretary.    There  is,  therefore,  strong  ground  for  believing 
that  the  only  persons  who  can  exercise  any  control  over  the  books  and 
documents  of  the  company,  are,  the  solicitor  and  the  plaintiff;  and  the 
affidavit  of  the  latter  by  no  means  shows,  in  a  manner  that  the  court  can 
consider  satisfactory,  that  he  is  unable  to  comply  with  the  order.    It  has 
been  clearly  settled,  in  a  variety  of  cases,  that  a  defendant  is  entitled  to 
have  inspection  of  the  agreement  on  which  the  action  is  brought,  where 
he  has  an  interest  in  it,  so  as  to  put  the  plaintiff  in  the  position  of  one 
holding  it  as  trustee  for  him :  Blakey  v.  Porter,  1  Taunt.  386 ;  Ratclife 
v.  Bleasby,  3  Bingh.  148, 10  J.  B.  Moore,  523 ;  Rowe  v.  Howden,  4  Bingh. 
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539,  n.,  1M.&P.  334 ;  Rundle  v.  Beaumont,  4  Bingh.  537,  1  M.&P. 
396  ;  Charnock  v.  Lumley,  5  Scott,  438 ;  which  latter  was  an  action  for 
money  had  and  received,  and  yet  was  held  to  fall  within  the  spirit  of  the 
rule.  And  in  Steadman  v.  Jirdcn,  15  M.  &  W.  587,  in  an  action  by  an 
allottee  of  railway  shares,  against  a  member  of  the  provisional  committee, 
to  recover  back  his  deposit,  the  court  of  Exchequer  ordered  that  the  plain- 
tiff should  have  an  inspection  and  copy  of  the  subscribers'  agreement  and 
parliamentary  contract,  which  both  the  plaintiff  and  defendant  had  signed, 
and  which  were  in  the  hands  of  the  solicitors  of  the  company, — the  plain- 
tiffs affidavit  stating  that  an  inspection  of  them  was  necessary  to  him  for 
the  purpose  of  framing  his  case,  and  the  defendant  not  'showing  ^955 
that  they  were  not  within  his  power  or  control.  Alderson,  B., 
there  says :  «  All  that  is  material,  is,  that  both  parties  have  an  interest  in 
the  documents,  and  that  an  inspection  of  them  is  material  to  the  prosecu- 
tion of  the  action."  [Maule,  J.  The  first  part  of  Mr.  Baron  Alderson's 
proposition  hardly  applies  to  such  a  case  as  this.  Where  there  exists  one 
part  only  of  a  deed  or  agreement,  it  cannot  be  said  to  belong  to  one  party 
more  than  to  the  other.  But  a  resolution  in  a  minute-book  kept  by  a  joint- 
stock  company,  is  a  thing  kept  for  the  company's  own  private  use  and 
information.]  The  resolution  is  the  agreement,  or  evidence  of  the  agree- 
ment, between  the  parties. 

Bramwell,  in  support  of  the  rule.  The  resolution  in  the  minute-book 
is  not  an  agreement,  or  even  evidence  of  an  agreement,  between  the  par- 
ties: it  has  been  held  not  to  need  a  stamp — Vaughlon  v.  Brine,  1  M.  & 
G.  359,  1  Scott,  N.  R.  258;  Lucas  v.  Beach,  1  M.  &  G.  417,  1  Scott,  N. 
R.  351.  The  plaintiff,  however,  is  willing  to  admit  that  he  ought  to  have 
complied  with  the  order,  if  he  had  the  power  so  to  do.  He  distinctly 
swears  that  the  books  and  documents  are  not  in  his  custody  or  power,  but 
in  the  custody  of  the  solicitor,  collusion  with  whom  is  expressly  negatived. 
[Cress well,  J.  He  does  not  tell  us  by  whom,  or  by  whose  order,  or  for 
whose  use,  the  books  were  deposited  with  the  solicitor.]  The  solicitor 
holds  them  on  behalf  of  the  managing  committee.  And  he  would  probably 
be  guilty  of  a  dereliction  of  his  duty  to  his  employers,  if  he  permitted  any 
person  to  have  access  to  them  without  their  sanction. 

Wilde,  C.  J.  The  circumstances  of  this  case  are  somewhat  peculiar. 
The  plaintiff  is  seeking  to  enforce  "against  a  member  xf  the  pro-  (■•955 
visional  committee  of  a  projected  railway  company,  a  considerable 
claim  for  alleged  services  in  the  capacity  of  secretary  to  the  company. 
The  scheme  seems  to  have  been  got  up  by  the  joint  exertions  of  the  plain- 
tiff and  the  solicitor,  by  whom  many  of  the  committee-men  have  been 
indemnified  against  costs  and  expenses.  The  defendant  is  not  indemni- 
fied :  and  there  is  nothing  to  show  that  he  ever  in  any  manner  interfered. 
The  plaintiff,  as  secretary  of  the  company,  was  the  proper  person  to  have, 
and  it  appears,  had,  down  to  a  certain  period,  the  books  of  the  company 
in  his  possession.   An  order  having  been  made  upon  him  to  allow  the 
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defendant  to  inspect  and  take  copies  of  the  resolutions  in  the  minute-book 
of  the  company,  upon  which  he  relies  as  evidence  of  the  contract  with 
which  he  seeks  to  charge  the  defendant,  a  rule  has  been  obtained  to  rescind 
that  order,  on  the  ground  that  the  plaintiff  is  unable  to  comply  with  it. 
The  question  is,  whether  we  are  satisfied,  from  the  affidavits,  that  the 
plaintiff  really  and  truly  is,  by  no  fault  of  his  own,  disabled  from  paying 
obedience  to  the  order.  So  far  from  being  satisfied  of  that,  it  is  clear  to 
my  mind  that  he  has  control  over  these  documents,  and  that  he  can  pro- 
duce them.  The  plaintiff  and  the  solicitor  seem  to  have  taken  a  more 
than  ordinary  interest  in  the  affairs  of  the  company:  and,  though  there  is 
a  positive  denial  of  collusion,  I  cannot  believe,  that,  when  the  plaintiff 
deposited  the  books  and  documents  of  the  company  at  the  office  of  the 
solicitor,  he  parted  with  all  control  over  them.  It  is  now  suggested  that 
it  would  be  a  breach  of  duty  to  permit  the  books  to  be  inspected,  without 
the  consent  of  the  managing  committee.  I  think  it  does  not  lie  in  the  plain- 
tiff's mouth  to  say  that,  when  he  swears  that  he  is  willing  to  allow  the 
proposed  inspection,  but  that  it  is  physically  impossible.  Besides,  I  think 
•9571  may  very  we^  ^e  doubted  that  there  is  or  ever  'was  any  existing 
managing  committee,  that  could  in  reality  interfere,  to  control  or 
prevent  the  production  of  the  books.  And  I  think  the  solicitor  would 
hardly  venture  to  interpose  any  obstacle.  At  all  events,  if  the  plaintiff  is 
unable  to  produce  the  books,  it  is  by  his  own  wrongful  act, — from  the  con- 
sequences of  which  we  will  not  relieve  him, — that  he  is  prevented  from 
doing  so.  If  any  inconvenience  arises  from  the  order,  it  is  the  plaintiflj 
and  not  the  defendant,  that  should  bear  it. 

Maule,  J.  I  also  think  that  the  plaintiff,  who  once  had  the  custody  of 
the  books  in  question,  has  not  satisfactorily  shown  that  they  are  now  be- 
yond his  control.  If  he  had  been  ordered  by  the  managing  committee- 
supposing  such  a  body  to  exist,  which  is  extremely  problematical — to  de- 
liver up  the  documents  to  the  solicitor,  he  would  have  said  so.  I  have  no 
doubt  he  can  produce  them. 

The  rest  of  the  court  concurring,         Rule  discharged,  with  costs. 


WILLIAMS  v.  CROSLING.   Jan.  30. 

The  sheriff  being  in  possession  of  the  goods  of  B.  under  a  ji.  fa.  at  the  suit  of  A~,  who  was 
resident  in  Scotland,  a  fiat  in  bankruptcy  issued  against  R,  and  his  assignees  claimed  the 
goods.  Upon  an  application  by  the  sheriff  under  the  interpleader  net,  a  jud^e  at  chambers 
made  an  order  directing  an  issue  in  which  the  assignees  were  to  be  plaintiffs,  and  A.  the 
execution-creditor,  defendant,  ami  ordering  that  trcurity  far  costs  should  not  be  rcquirtd : — The 
court  amended  the  order,  by  striking  out  these  latter  words,  and  directed  that  A.  should  gire 
security  for  costs. 

A  fiat  in  bankruptcy  issued  against  the  defendant  on  the  17th  of  No- 
vember, 1846,  at  which  time  the  sheriff  of  Essex  was  in  possession  of  the 
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defendant's  'goods  under  ifi.fa.  at  the  suit  of  the  plaintiff.  On  r.g5g 
the  3d  of  December,  the  sheriff  took  out  a  summons,  under  the  L 
interpleader  act,  calling  upon  the  plaintiff  and  the  official  assignee  to 
maintain  or  relinquish  their  respective  claims  to  the  goods  so  seized.  The 
summons — after  an  adjournment  for  the  purpose  of  allowing  time  for  the 
choice  of  creditors'  assignees — was  attended  before  Maule,  J.,  on  the 
12th  of  December,  when,  an  issue  being  proposed,  in  which  the  assignees 
were  to  be  plaintiffs,  and  the  execution-creditor  defendant,  it  was  sug- 
gested on  behalf  of  the  former,  that  the  latter  shotdd  give  security  for 
costs,  he  being  resident  in  Scotland,  out  of  the  jurisdiction  of  the  court : 
but  the  learned  judge  made  the  following  order : — 

"  I  do  order,  that,  upon  payment  of  the  sum  of  532/.  13s.  3d.  into  court 
by  the  claimants  (the  assignees)  on  or  before  Wednesday  next,  the  sheriff 
do  withdraw  from  the  possession  of  the  goods  and  chattels  seized  by  him 
under  the  writ  of  fi.fa.  issued  herein,  and  deliver  the  same  to  the  said 
claimants  :  And  I  order  that  security  for  costs  shall  not  be  required.  And 

1  do  further  order  that  the  parties  do  proceed  to  the  trial  of  a  feigned  issue 
in  the  Court  of  Common  Pleas,  in  which  the  said  claimants  shall  be  the 
plaintiffs,  and  the  said  plaintiff  in  this  action  shall  be  defendant ;  and 
that  the  question  to  be  tried  shall  be,  whether  the  said  goods,  at  the  date 
of  the  fiat  issued  against  the  defendant,  were  the  property  of  the  assignees, 
as  against  the  execution-creditor :  And  I  further  order  that  such  issue  shall 
be  prepared  and  delivered  by  the  plaintiffs  therein  within  ten  days  from 
this  date,  and  be  returned  by  the  defendant  therein  within  five  days,  and 
shall  be  tried  at  the  sittings  in  London :  And  I  reserve  the  question  of 
costs,  and  all  further  questions,  until  after  the  trial  of  the  said  issue. 
Dated,"  &c. 

*H.  Hilly  on  a  former  day,  obtained  a  rule  calling  upon  the  exe-  i>959 
cution-creditor  to  show  cause  why  the  order  should  not  be  amended, 
by  striking  out  so  much  thereof  as  directed  that  security  for  costs  should  not 
be  required  ;  and  why  the  plaintiff  should  not  give  such  security  as  should 
be  approved  of  by  one  of  the  masters,  in  case  the  parties  differed,  for  payment 
by  the  plaintiff  to  the  assignees  of  the  defendant,  of  their  costs  of  the  issue. 
He  submitted  that  the  execution-creditor  ought  not  to  be  placed  in  a 
better  situation,  in  this  respect,  than  he  would  have  been  in  if  the  sheriff 
had  declined  to  execute  the  writ,  and  an  action  had  been  thereupon  brought 
against  the  sheriff;  in  which  case  he  clearly  would  have  been  compelled 
to  give  security. 

Cowling  now  showed  cause.  There  is  no  pretence  for  calling  upon 
the  defendant  in  the  issue  to  give  security.  The  assignees  having  asked 
to  be  made  plaintiffs,  they  must  take  the  disadvantages,  as  well  as  the  ad- 
vantages, of  that  position.    In  Benazech  v.  Bessettt  ante,  Vol.  II.  p.  313, 

2  D.  &  L.  801,  which  is  very  nearly  the  converse  of  this  case,  it  was  held 
that  a  claimant  who  is  substituted  for  the  defendant  under  an  interpleader 
rule,  is  entitled  to  call  upon  a  foreign  plaintiff  for  security  for  costs.  That 

vol.  m.  74 
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seems  to  establish,  that,  if  the  claimants  had  been  foreigners,  the  exe- 
cution-creditor might  have  called  upon  them  for  security.  [Maule,  J. 
Suppose  I  had  declined  to  make  any  order,  in  that  case,  either  the  execu- 
tion-creditor or  the  assignees  would  have  had  an  action  against  the  sheriff, 
according  to  the  course  the  sheriff  might  pursue.  Here,  the  order  de- 
prives the  assignees  of  a  substantial  paymaster  which  they  would  have 
had  in  the  sheriff,  if  they  had  been  driven  to  an  action  against  him.] 
*9601  ffitt*  ln  support  of  the  rule.  The  plaintiffs  in  the  issue  have 

taken  no  such  step  as  to  preclude  their  right  to  make  this  appli- 
cation. The  objection  applies  only  where  the  party  acts  voluntarily,  and 
not  where,  as  here,  he  merely  acts  in  obedience  to  an  order  adversely 
drawn  up  and  served,  and  which  is  compulsory  on  him.  The  order  was 
dated  the  12th  of  December,  requiring  the  assignees  to  pay  into  court  the 
value  of  the  goods,  and  to  deliver  the  issue  within  ten  days  ;  and  this  rule 
was  obtained  on  the  second  day  of  the  term.  The  assignees  have  clearly, 
therefore,  been  guilty  of  no  laches.  Benazech  v.  Bessett  does  not  apply. 
That  was  the  case  of  a  mere  substitution  of  one  defendant  for  another. 
Error  will  not  lie  on  a  feigned  issue  under  the  interpleader  acts,  (a)  But 
there  error  would  have  lain  ;  it  was  a  mere  substitution  of  one  defendant 
for  another.  The  cases,  therefore,  are  not  identical.  The  first  interpleader 
act,  1  &  2  W.  4,  c.  58,  merely  gave  authority  to  the  court,  in  the  case  cf 
an  application  by  the  sheriff.  But  the  1  &  2  Vict.  c.  46,  s.  2,  enables  a 
judge  at  chambers  to  exercise  such  powers  or  authorities  for  the  relief 
and  protection  of  the  sheriff  or  other  officer,  as  might,  under  the  former 
act,  be  exercised  by  the  courts ;  thus  incorporating  all  the  previous  pro- 
visions. The  first  section  of  the  1  &  2  W.  4,  c.  58,  empowers  the  court 
to  make  such  rules  or  orders  as  to  costs,  and  all  other  matters,  as  may 
appear  to  be  just  and  reasonable.  [Maule,  J.  Is  it  quite  clear  that  that 
provision  is  not  confined  to  the  matter  which  immediately  precedes  it,  viz. 
where  the  merits  are  disposed  of  by  the  judge,  with  the  consent  of  the 
parties  ?  Under  s.  6,  power  over  the  costs  is  given  in  express  terms. 
I  observe  that  Mr.  Tidd,  in  the  general  fo»m  which  he  gives,  (6)  has 
♦Qfill  words — "that  the  plaintiff's  costs  in  this  cause,  and  the 


costs  of  the  said  plaintiffs,  and  of  the  said  assignees,  of  this  appli- 
cation, do  abide  the  event  of  the  trial  of  such  issue  ;"  but,  in  the  sheriff's 
rule,  (c)  this  is  omitted.  It  is  not  necessary,  however,  to  discuss  that ; 
for,  this  is  a  sheriff's  rule.]  Here,  all  that  the  assignees  ask,  is,  that  they 
may  not  be  put  in  a  worse  position  than  they  would  have  been  in  if  the 
sheriff  had  sold  the  goods.  The  justice  of  the  case  manifestly  requires 
that  the  execution-creditor  should  be  barred,  unless  he  gives  security  for 
costs.  This  rule  does  not  call  upon  the  court  to  extend  the  principle  that 
governs  cases  of  this  sort,  but  merely  to  extend  the  application  of  it. 


a)  Snook  r.  Mattock**  Ad.&  E.  239 ;  King  v.  Smmowfa,  14  Law  J,  N.  S,  d  R  248. 
6)  Tidd'*  Pr.  Forms,  8th  edit  p.  172,  §  17. 
c)  Tidd's  Pr.  Form*  8th  edit  p.  364,  $  42. 
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Wilde,  C.  J.  This  question  is  not  altogether  free  from  difficulty:  but, 
looking  at  all  the  circumstances,  I  am  inclined  to  think  that  we  shall  do 
right  in  making  the  rule  absolute.  If  there  had  been  no  interpleader  rule, 
but  the  sheriff  had  withdrawn  from  possession,  leaving  the  execution- cre- 
ditor to  his  ordinary  remedy,  he  could  only  have  brought  an  action  against 
the  sheriff  for  a  false  return ;  and,  in  that  case,  he  would  have  been  com- 
pelled to  give  security  for  costs ;  he  could  in  no  other  way  have  made  his 
execution  available.  His  situation,  therefore,  will  not  be  altered  by  call- 
ing upon  him  to  give  such  security,  he  being  defendant  in  an  issue.  If, 
then,  the  now  defendant  is  not  called  upon  to  do  any.  thing  that  he  might 
not  have  been  compelled  to  do  if  the  court  had  not  interfered,  do  the 
plaintiffs  get  any  thing  which  they  would  not  have  had  if  all  had  re- 
mained as  it  was  ?  In  that  case,  if  they  had  been  put  to  an  action  against 
the  sheriff,  they  would  have  had  a  defendant  resident  here,  amenable  for 
costs.  They  now  say  to  the  *execution-creditor — « If  you  inter-  r*962 
fere  with  our  remedy  against  the  sheriff,  by  substituting  as  a  de- 
fendant one  who  is  out  of  the  jurisdiction  of  the  court,  at  least  you  should 
give  us  security  for  costs."  Seeing,  therefore,  that  we  shall  neither  place 
the  execution-creditor  in  a  worse  position,  nor  the  assignees  in  a  better, 
by  ordering  the  former  to  give  security,  and  seeing  that  the  statute  refers 
it  to  the  court  to  make  such  rules  and  orders  as  the  justice  of  the  case 
may  seem  to  require,  I  think  the  plaintiffs  in  the  issue  should  have  all  such 
remedies  for  costs  as  ordinarily  belong  to  litigants.  The  situation  of  the 
execution-creditor  is  not  in  any  degree  prejudiced  by  his  being  made  de- 
fendant in  the  issue ;  for,  his  execution  will  not  be  defeated  unless  the 
assignees  make  out  a  prior  title  to  the  goods.  As  the  execution-creditor 
is  calling  on  the  court  to  give  effect  to  his  execution,  justice  requires  that 
he  should  give  security  for  costs.  The  rule,  therefore,  ought,  I  think,  to 
be  made  absolute,  in  its  terms. 

Maule,  J.  I  am  of  the  same  opinion.  This  is  an  application  under 
the  6th  section  of  the  1  &  2  W.  4,  c.  58,  which  confers  upon  the  court,  in 
the  case  of  the  sheriff,  larger  powers  than  it  possesses  in  ordinary  cases ; 
and  probably  the  reason  of  this  is,  that  the  courts  were  already  in  the  habit 
of  exercising,  in  cases  in  which  the  sheriff  was  concerned,  an  equitable 
jurisdiction  with  which  the  legislature  did  not  mean  to  interfere.  Upon 
the  best  consideration  I  was  able  to  give  to  the  matter  when  before  me  at 
chambers,  I  thought  the  right  of  the  assignees  to  call  on  the  execution- 
creditor  to  give  security  for  costs  was  very  doubtful  and  obscure.  One 
who  asserts  a  right,  is  bound  to  convince  the  court  or  judge  that  his  claim 
is  well  founded.  The  applicants  in  this  case  failed  to  convince  me  :  and 
bearing  in  mind  the  maxim  of  the  civilians,  «  Semper  in  obscuris  quod 
^minimum  est  scquere"  I  made  the  order  in  the  terms  in  which  it  r*963 
appears.  I  now,  however,  perceive  that  what  I  then  thought  ob-  L 
scure  is  perfectly  clear.  I  think  justice  requires  that  the  execution-cre- 
ditor should  be  compelled  to  give  security  for  costs ;  and  I  think  it  will 
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operate  no  hardship  on  him  so  to  do ;  whereas,  a  contrary  course  would 
be  manifestly  unjust  towards  the  assignees.  I  see  no  reason  for  altering 
the  position  of  the  parties.  The  assignees  are  properly  made  plaintiffs ; 
for,  if  they  fail  to  prove  their  case,  the  execution-creditor  will,  of  course, 
sustain  his  execution. 

The  rest  of  the  court  concurring,  Rule  absolute. 


FLETCHER  v.  TANNER.    Feb.  1. 

On  the  11th  of  November,  the  defendant  was  served  with  a  writ  of  summons,  endorsed — far 
6/.  5*.  debt,  costs  1/.  15i.  On  the  4th  of  December,  the  plaintiff  delivered  a  declaration,  and 
on  the  14th  full  particulars  of  demand.  On  the  10th,  the  defendant  took  out  a  summons 
to  stay  proceedings  on  payment  of  1 8*.  without  costs,  swearing  that  no  more  was  due,  and  that 
he  was  liable  to  be  summoned  to  a  court  of  requests ;  but,  the  plaintiff  claiming  more,  no  orde* 
was  made.  On  the  24th,  the  defendant  pleaded,  except  as  to  18*.,nui»^u£iro  indebitatus  aud  pay- 
ment, and,  as  to  18s.,  payment  into  court  On  the  9th  of  January,  the  plaintiff  took  the  money 
out  of  court,  and  entered  a  nolle  prosequi  as  to  the  rest.  On  the  20th  of  January,  the  plaintiff 
caused  his  costs  to  be  taxed  by  die  master : — 

Held,  that  die  plaintiff  was  entitled  to  no  costs;  and  that  tho  defendant  was  entitled  to  bis 
costs  incurred  subsequently  to  die  19th  of  December. 

And  held,  that  the  defendant  was  not  too  late  in  applying  to  the  court  on  the  21st  of  January, 
to  set  aside  tho  master  s  allocatur. 

On  the  11th  of  November,  1846,  the  defendant  was  served  with  a  writ  of 
summons  at  the  suit  of  the  plaintiff,  endorsed — for  debt, 6/.  5s.;  costs,  1/.  15s. 
•9641  ^n  tne  °^ December,  a  declaration  was  delivered,  with  'particu- 
lars of  demand  to  the  amount  of  6/.  5s.  6rf.  On  the  19th,  the  defend- 
ant took  out  a  summons  calling  upon  the  plaintiff*  to  show  cause  why,  on 
payment  of  18.?.,  without  costs,  the  proceedings  should  not  be  stayed. 
The  plaintiff*  claiming  more,  no  order  was  made ;  and,  on  the  24th,  the 
defendant  pleaded,  except  as  to  18s.,  nunquam  indebitatus  and  payment, 
and  as  to  18s.,  payment  into  court.  On  the  9th  of  January,  1847,  the  plaintiff* 
took  the  money  out  of  court  in  satisfaction,  entered  a  nolle  prosequi  as  to 
the  rest  of  the  record,  and  gave  notice  of  taxation.  On  the  11th,  the  de- 
fendant took  out  a  summons  calling  on  the  plaintiff*  to  show  cause  why  he 
should  not  be  deprived  of  his  costs,  and  why  he  should  not  pay  to  the  de- 
fendant, or  his  attorney,  the  costs  incurred  by  the  defendant,  subsequent 
to  the  19th  of  December,  the  amount  taken  out  of  court,  in  satisfaction, 
being  less  than  40s.;  and  why  the  proceedings  should  not  in  the  mean 
time  be  stayed.  This  summons  was  attended  on  the  14th  before  Colt- 
man,  J.,  who  declined  to  entertain  the  application,  it  having  already  been 
before  another  judge,  and  disposed  of;  but  he  made  an  order  staying  the 
proceedings  for  four  days,  to  enable  the  defendant  to  apply  to  the  court. 
On  the  19th  of  January,  an  appointment  to  tax  was  given  by  the  plaintiff 
for  the  following  day,  when  the  costs  were  taxed,  and  an  allocatur  given 
for  the  amount.  Upon  an  affidavit  of  these  facts,  and  stating  that  18s. 
was  all  that  was  due  to  the  plaintiff,  and  that  the  defendant  resided  with- 
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in  the  city  of  London,  and  was  liable  to  be  summoned  for  the  debt 
there, 

Ball,  on  the  21st  of  January,  obtained  a  rule  calling  upon  the  plaintiff 
to  show  cause  why  the  allocatur  and  all  subsequent  proceedings  should 
not  be  set  aside,  and  why  the  master  should  not  be  at  liberty  to  review 
his  taxation,  and  disallow  to  the  plaintiff  his  costs  of  the  'action,  r»965 
and  why  the  plaintiff  should  not  pay  to  the  defendant  his  costs 
of  the  action  incurred  subsequently  to  the  19th  of  December  last,  together 
with  the  costs  of  the  application.  He  referred  to  Thompson  v.  Gill, 
6  Dowl.  P.  C.  155. 

Petersdorff  showed  cause.  To  entitle  a  defendant  to  this  kind  of  relief, 
he  should  come  promptly.  Here,  several  steps  have  been  taken,  and  the 
plaintiff  has  been  put  to  much  needless  expense.  Besides,  under  the  rule 
of  Trinity,  1  Vict,  (which  is  in  substitution  of  the  19th  rule  of  Hilary, 
4  W.  4,)  the  plaintiff  is  clearly  entitled  to  have  his  costs  taxed  on  the 
plea.  That  rule  provides  that  "  the  plaintiff,  after  delivery  of  a  plea  of 
payment  of  money  into  court,  shall  be  at  liberty  to  reply  to  the  same  by 
accepting  the  sum  so  paid  into  court  in  full  satisfaction  and  discharge  of 
the  cause  of  action  in  respect  of  which  it  has  been  paid  in ;  and  he  shall 
be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  and,  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign  judgment  for  his  costs  so 
taxed,"  &c. 

Ball,  in  support  of  his  rule.  It  is  laid  down  in  Archbold's  Practice, 
7th  ed.  by  Chitty,  p.  994,  and  the  authorities  referred  to  bear  out  the 
statement,  that  "it  is  beneath  the  dignity  of  the  superior  courts  at  West- 
minster to  take  cognisance  of  pleas  under  40s. ;  and,  in  trespass  for  goods, 
it  is  expressly  prohibited  by  6  Ed.  1,  c.  8.  Therefore,  if  it  appear,  either 
upon  the  face  of  the  declaration,  or  by  the  plaintiff's  acknowledgment,  or 
even  from  the  defendant's  affidavit,  if  not  denied  by  the  plaintiff,  that  the 
sum  for  which  the  action  is  brought  is  really  less  than  AOs.,  the  court  or  a 
judge  will  stay  the  proceedings,  unless  it  appear  that  the  debt  is  not  re- 
coverable in  any  *county- court,  court  of  requests,  or  other  inferior  r.ggs 
court.  The  plaintiff  cannot  evade  this  by  suing  for  a  larger  co- 
lourable cause  of  action."  [V.  Williams,  J.  Is  there  any  case  where 
the  court  has  interfered  in  this  way  after  the  cause  is  ended  ?]  In  Corn- 
forth  v.  Lowcock,  1  Mann.  &.  R.  321,  the  application  was  before,  in  San- 
dell  v.  Bennett,  3  Dowl.  P.  C.  294,  after,  verdict.  The  defendant  could 
not  come  until  after  the  taxation. 

Wilde,  C.  J.  I  think  the  rule  must  be  made  absolute.  It  is  quite 
clear  that  the  action  was  brought  for  a  sum  originally  not  exceeding  18*. 
When  called  on  by  summons,  the  plaintiff  should  have  taken  the  sum  ten- 
dered. Although  it  is  distinctly  sworn  by  the  defendant  that  18s.  was  all 
that  was  due,  the  plaintiff  makes  no  answer. 

The  rest  of  the  court  concurring,  Rule  absolute. 

3D 
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•967]  *Ex  parte  GILMORE.   Feb.  1. 

The  court  refused,  in  1847,  to  dispense  with  the  concurrence  of  a  husband,  under  the 
3  &  4  W.  4,  c.  74,  a  91,  upon  an  affidavit  merely  stating  that  he  entered  a  government 
steamer  in  January,  1 844,  and  that  the  last  the  wife  had  heard  of  him,  was,  that,  in  January, 
1845,  he  was  on  board  another  government  steamer  at  New  Zealand;  and  that  she  be- 
lieved it  was  his  intention  never  to  return. 

J.  Brown  moved  that  the  concurrence  of  the  husband  of  Mrs.  Sarah 
Elizabeth  Gilmore,  in  a  conveyance  of  property  to  which  she  was  entitled 
under  the  will  of  her  father,  might  be  dispensed  with,  under  the  3  &  4  W.  4, 
c.  74,  s.  91,  upon  her  affidavit,  that  she  was  married  to  him  in  July,  1843 ; 
that,  in  January,  1844,  he  left  her  to  join  the  government  steamer  Hecate, 
in  which  he  had  entered  ;  that  the  last  she  had  heard  of  him  was  by  a  letter 
dated  the  20th  of  January,  1845,  in  which  he  informed  her  that  he  was 
then  on  board  her  majesty's  ship  Racehorse,  then  at  New  Zealand  ;  and 
that  she  verily  believed  that  it  was  his  intention  never  to  return  to  her,  bat 
to  remain  abroad  for  the  purpose  of  evading  the  liability  of  supporting  her 
and  her  child. 

Wilde,  C.  J.  I  see  no  ground  for  the  interference  of  the  court  in  this 
case.  The  husband  appears  to  be  only  temporarily  absent,  in  pursuit  of 
his  ordinary  calling.  It  cannot  be  said  that  he  is,  within  the  meaning  of 
the  act,  "  living  apart  from  his  wife." 

Maule,  J.  If  this  motion  were  successful,  we  should  be  inundated  with 
applications  from  parties  whose  husbands  were  travelling  abroad  for  busi- 
ness, or  in  pursuit  of  scientific  speculations  of  such  a  nature  as  to  make 
the  period  of  their  return  doubtful. 

The  rest  of  the  court  concurring,  Rule  refused. 


•968]  »WOOD  v.  HARDING.    Feb.  1. 

The  court  cannot  take  notice  of  a  consent  on  a  summons,  unless  followed  in  due  time  by  an 

order  drawn  up  and  served. 
A  defendant  is  not  bound  to  return  an  irregular  notice  of  trial,  though  made  aware,  by  a 

notice  to  produce,  that  the  plaintiff  is  proceeding  thereon. 

The  defendant,  having  on  the  7th  of  November  obtained  and  served  an 
order  for  a  week's  time  to  plead,  "  pleading  issuably,  rejoining  gratis,  and 
taking  short  notice  of  trial,  if  necessary,  for  the  second  sitting  in  Michael- 
mas term"  on  the  16th  pleaded  non  assumpsit.  On  the  20th,  the  plain- 
tiffs  added  the  similiter,  and  delivered  the  issue,  with  notice  of  trial  for 
the  sitting  after  term, — the  27th.  The  cause  was  tried  on  the  11th  of 
December,  as  an  undefended  cause,  when  a  verdict  was  found  for  the 
plaintiff,  damages  19/. 

Dowdeswell,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  the  trial 
and  subsequent  proceedings,  on  the  ground  that  the  notice  of  trial  was 
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void,  the  defendant  residing  more  than  forty  miles  from  London,  and  there- 
fore being  entitled  to  fourteen  days'  notice, — the  undertaking  to  accept 
short  notice  of  trial,  if  necessary,  applying  only  to  the  sitting  in  term.(o) 

Talfourd,  Serjt.,  showed  cause,  upon  affidavits  stating  that  the  consent 
endorsed  on  the  summons  for  time  to  plead  was  general,  «  Take  a  week- 
usual  terms ;"  and,  in  a  qualified  manner,  denying  that  any  order  had 
been  served  ;  and  also  stating  that  the  defendant  had  received  the  issue 
and  notice  of  trial  without  objection,  and  retained  the  same,  and  had  also 
been  served  with  a  notice  to  produce  three  days  before  the  day  of  trial. 
He  submitted,  that,  if  the  defendant  did  not  intend  to  'treat  the  r»g69 
notice  of  trial  as  a  valid  notice,  he  should  at  once  have  returned 
it,  especially  as  he  knew,  from  the  notice  to  produce,  that  the  plaintiff 
was  incurring  the  expense  of  proceeding ;  and  that  the  consent  endorsed 
on  the  summons  did  not  warrant  the  order.  [Maule,  J.  The  court 
cannot  take  notice  of  a  consent  on  a  summons,  unless  followed  in  due 
time  by  an  order  drawn  up  and  served.] 

Channelly  Serjt.,  and  Willesy  contra.    It  was  so  expressly  decided  in 

Joddrell  v.  ,  4  Taunt.  253.    A  defendant  is  not  bound  to  return  an 

irregular  notice ;  and  his  retaining  it  is  no  waiver  of  the  irregularity :  Fell 
v*  Tyne,  5  Dowl.  P.  C.  246 ;  Ranger  v.  Bligh,  lb.  235. 

Wilde,  C.  J.  It  is  important  that  the  court  should  act  upon  one  uni- 
form rule  in  matters  of  this  sort.  One  cannot  but  regret,  that,  after  having 
received  the  accommodation  he  asked,  the  defendant  did  not,  on  discover- 
ing the  irregularity,  return  the  notice  of  trial ;  especially  when  he  found, 
from  the  notice  to  produce,  that  the  plaintiff  was  proceeding  to  trial  upon 
it.  He  certainly,  however,  was  not  bound  to  return  it :  and,  the  plaintiff 
having  gone  on  to  try  the  cause  upon  an  irregular  notice,  the  rule  must 
be  made  absolute. 

Maule,  J.  It  is  much  to  be  regretted  that  the  defendant's  attorney  did 
not  intimate  to  his  opponent  that  his  notice  of  trial  was  irregular.  Still, 
I  think  he  is  entitled  to  have  his  rule  made  absolute. 

The  rest  of  the  court  concurring,        Rule  absolute,  with  costs.  (6) 


f»  See  Abbott  v.  Abbott,  7  Taunt  452,  1  J.  &  Moore,  160 ;  Blaaxo  v.  Chat  en,  6  Taunt  458, 
2  Marsh.  151. 

(6)  See  Yongt  v.  Fisher,  4M.4G.  814,  5  Scott,  N.  R.  893. 


•The  Wardens  and  Commonalty  of  the  Mystery  of  FISHMONGERS  reo/jQ 
of  the  City  of  London  v.  ROBERTSON  and  Others.    Feb.  1 .  L 

Judgment  can  only  be  entered  up  nunc  pro  tunc,  where  the  delay  has  arisen  from  the  act  of 
the  court 

A.  obtained  judgment  against  B.,  C,  and  D.,  upon  demurrer  to  certain  pleas  severally  pleaded 
by  them.  Upon  the  trial  of  the  issues  of  fact,  at  the  sittings  after  Michaelmas  term,  1845, 
a  verdict  was  found  for  B.  and  C.  upon  the  pleas  of  non  assumpsit  by  them  respectively 
pleaded,  subject  to  a  bill  of  exceptions  :  and  the  jury  were  discharged  as  to  the  other  issues. 
The  bill  of  exceptions  was  not  settled  and  sealed  until  the  27th  of  May,  1846,  and  con- 
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■equently  the  postea  remained  in  the  hands  of  the  associate  until  shortly  after  that  time. 
Negotiations  were  perilling  between  B.  and  A.  as  to  the  form  in  which  the  judgment  should 
be  entered  for  himself  (B.)  ami  C,  until  the  22d  of  August, and,  before  the  form  was  finally 
settled  between  B.  and  C,  B.  died : — 
The  court  refused,  at  the  instance  of  the  executors  of  R,  to  allow  judgment  to  be  entered  up 
for  him  nunc  pro  tunc. 

Assumpsit  upon  articles  of  agreement  (not  under  seal)  entered  into 
by  the  clerk  of  The  Fishmongers'  Company,  on  their  behalf,  with  the  de- 
fendants. 

The  defendants  severed  in  pleading ;  two  of  them,  viz.  Robertson  and 
Staines,  pleading,  amongst  other  pleas,  non  assumpsit.    At  the  trial  be- 
fore Tindal,  C.  J.,  at  the  sittings  in  London  after  Michaelmas  term, 
1845,  (a)  a  verdict  was  taken  for  the  defendants  upon  non  assumpsit,  and 
the  jury  were  discharged  as  to  the  other  issues  of  fact ;  and  a  bill  of  ex- 
ceptions was  tendered  to  the  ruling  of  his  lordship,  that  the  contract  upon 
which  the  action  was  founded  had  not  been  properly  proved,  by  the  produc- 
tion of  the  attesting  witnesses  to  the  defendants'  signatures,  or  accounting 
for  their  absence.    Delay  and  difficulty  arising  in  settling  the  bill  of  ex- 
ceptions, the  defendant  Robertson,  on  the  3d  of  March,  1846,  sued  out  a 
writ  of  error  upon  the  judgment  for  the  plaintiffs  upon  demurrer  to  certain 
pleas  pleaded  by  him,  as  well  as  by  Staines,  (b)  and  on  the  25th,  took 
•Q71 1    *out  a  summons  calling  upon  the  plaintiffs  to  carry  in  the  roll.  A 
summons  was  also  about  the  same  time  taken  out  by  the  plaintiffs, 
to  set  aside  the  writ  of  error,  for  irregularity,  (c)    These  summonses  came 
on  to  be  heard  on  the  6th  of  April,  when  the  judge  declined  to  make  any 
order  upon  either  of  them,  but  directed  that  the  plaintiffs  should  proceed 
with  their  bill  of  exceptions.    The  draft  bill  of  exceptions  was  thereupon 
delivered  to  the  defendants,  and  ultimately  settled  by  the  then  lord  chief 
justice  on  the  23d  of  May,  and  returned  to  the  plaintiffs'  attorneys  on  the 
25th,  and  sealed  on  the  27th.    On  the  3d  of  June,  the  draft  postea  was 
obtained  by  the  attorneys  for  Robertson,  and  returned  on  the  5th,  settled 
by  counsel,  making  the  judgment  applicable  to  Robertson  and  Staines 
only,  instead  of  to  all  the  defendants,  as  prepared  by  the  associate.  A 
discussion  then  took  place  between  the  respective  attorneys  for  Robertson 
and  Staines  as  to  the  form  in  which  the  judgment  for  them  should  be  en- 
tered— whether  it  should  be  a  joint  judgment  for  the  two,  or  a  separate 
judgment  for  each  of  them  ;  and  ultimately  it  was  agreed  that  the  judg- 
ment should  be  joint,  and  a  draft  settled  by  counsel  was  delivered  to  the 
plaintiffs'  attorneys  in  the  beginning  of  July.    On  the  22d  of  August,  this 
draft  was  returned  to  Robertson's  attorneys,  altered  to  a  separate  judg- 
ment, and  was  immediately  sent  by  them  to  Staines's  attorneys,  who  re- 
tained it  until  the  29th  of  October,  on  which  day  Robertson's  attorneys 
received  notice  that  Robertson  had  died  on  the  27th. 

(a)  There  had  been  a  former  trial :  vide  ante,  Vol.  L  p.  60. 

(6)  See  5  M.  &  G.  131,  6  Scott,  N.  R  56. 

(c)  Vide  Tolton  y.  Jfayc,  6  M.  &  O.  536,  7  Scott,  N.  R.  332. 
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Murphy,  Serjt.,  on  the  25th  of  January,  on  behalf  of  the  representatives 
of  Robertson,  obtained  a  rule  calling  upon  the  plaintiffs  to  show  cause  why 
he  should  not  be  at  liberty  to  sign  and  enter  up  judgment  nunc  pro  tunc, 
*He  cited  Mara  v.  Quin,  6  T.  R.  1  ;  Vaughan  v.  Wilson,  4  N.  r*o/72 
C.  116,  5  Scott,  404;  and  the  notes  to  Underhill  v.  Devereux, 
2  Wms.  Saund.  71. 

Channell,  Serjt.,  and  Bovill,  showed  cause.  Where  more  than  two 
terms  have  elapsed  between  the  verdict  and  the  judgment,  and  either 
party  dies,  the  courts  are  in  the  habit  of  allowing  judgment  to  be  entered 
nunc  pro  tunc,  provided  the  delay  in  signing  and  entering  up  judgment  is 
the  act  of  the  court ;  but  they  never  interfere  where  the  delay  arises  from 
the  act  of  parties.  [Wilde,  C.  J.  The  statute  17  Car.  2,  c.  8,  applies 
only  to  the  case  of  the  death  of  a  sole  plaintiff  or  defendant.  V.  Wil- 
liams, J.  The  8  &  9  W.  3,  c.  11,  s.  6,  provides  for  the  case  of  one  of 
several  plaintiffs  or  defendants  dying.]  The  defendants  Robertson  and 
Staines  were  entitled  to  sign  judgment  on  the  postea  at  any  time  notwith- 
standing the  pendency  of  the  discussion  on  the  bill  of  exceptions.  At  all 
events,  there  was  nothing  to  prevent  their  doing  so,  when,  the  bill  of  excep- 
tions being  sealed,  the  postea  had  been  given  out  to  them,  viz.  on  the  3d  of 
June,  1846.  In  Lawrence  v.  Hodgson,  1  Y.  &  J.  368,  it  was  expressly  held, 
that  if  the  plaintiff  die  after  verdict  for  him,  and  no  judgment  is  entered  up 
within  two  terms  after  the  verdict,  the  court  will  not  interfere  and  permit  it 
to  be  entered  nunc  pro  tunc,  if  any  laches  be  imputable  to  the  party  inte- 
rested iu  the  judgment.  Garrow,  B.,  there  says :  "  I  perfectly  understand 
the  principle  upon  which  the  courts  have  permitted  the  parties  to  enter  up 
judgment  after  the  period  in  which  they  could  legally  have  done  so  has 
elapsed,  where  the  delay  originates  in  the  court,  and  but  for  which  delay 
the  judgment  might  have  been  regularly  *entered.  Where  a  case  ^973 
stands  over  for  argument  from  term  to  term,  on  account  of  the  mul- 
tiplicity of  business  in  the  court,  or  for  judgment,  from  the  intricacy  of 
the  question,  the  party  ought  not  to  be  prejudiced  by  that  delay,  but  should 
be  allowed  to  enter  up  his  judgment  retrospectively,  to  meet  the  justice 
of  the  case.  No  such  facts,  however,  exist  in  this  particular  instance  ; 
and  the  delay  is  imputable  alone  to  the  laches  of  the  party  interested  in 
the  judgment :  the  rule,  therefore,  which  regulates  the  former  cases,  does 
not  apply  to  this ;  and,  as  it  is  within  the  operation  of  the  statute,  I  am 
of  opinion,  on  the  authority  of  Copley  v.  Day,  4  Taunt.  702,  that  the  rule 
should  be  discharged."  The  same  principle  was  acted  upon  in  Vaughan  v. 
Wilson.  Pirn  v.  Reid,  6  Scott,  N.  R.  1011,  shows  that  the  defendants 
might  have  signed  judgment  here,  notwithstanding  the  bill  of  exceptions. 
[Wilde,  C.  J.  The  postea  being  retained  by  the  associate  until  the  bill 
of  exceptions  is  sealed,  it  may  be  that  it  is  not  competent  to  the  plaintiffs 
to  charge  the  defendants  with  a  delay  which  they  themselves  have  occa- 
sioned.] At  all  events,  that  would  only  excuse  the  delay  down  to  the 
3d  of  June,  when  the  postea  actually  came  to  the  defendants1  hands.  Be- 

vol.  in.  75  3  d  2 
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8 ides,  there  is  no  case  in  which  judgment  has  been  allowed  to  be  en- 
tered nunc  pro  tunc  after  the  death  of  one  of  several  defendants. 

Murphy,  Serjt.,  and  G.  L.  Browne,  in  support  of  the  rule.  It  may  be 
assumed  that  the  signing  of  judgment  was  delayed  by  the  bill  of  excep- 
tions until  the  3d  of  June.  [Wilde,  C.  J.  Do  you  find  any  case  in 
which  the  court  has  granted  this  indulgence,  where  the  delay  has  been 
the  act  of  the  parties?]  Unless  there  is  some  imperative  and  inflexible 
rule  to  prevent  it,  this  is  clearly  a  case  for  the  interference  of  the  court. 
•9741    ^e  °kject  °f  *tne  statute  of  17  Car.  2,  c.  8,  was,  to  prevent  the 

death  of  a  party  between  verdict  and  judgment  from  being  alleged 
for  error,  so  as  judgment  were  entered  within  a  limited  period :  and  there 
is  nothing  in  the  8  &  9  W.  3,  c.  11,  qualifying  the  language  of  the  former 
statute,  whether  there  be  one  or  more  defendants.  The  language  of  the 
judges  in  Mara  v.  Quin  shows  that  that  which  is  asked  here  is  almost 
considered  a  matter  of  course.  In  Lawrence  v.  Hodgson,  there  had  been 
laches ;  and  in  Vaughan  v.  Wilson,  the  interests  of  third  persons  inter- 
vened. The  rule  is  rather  too  broadly  laid  down  in  the  note  in  2  Wms. 
Saund.  72  o,  n.  (p).  The  true  principle,  to  be  collected  from  all  the  cases, 
is,  that  the  court  will  allow  judgment  to  be  entered  up  nunc  pro  tunc,  if 
the  delay  has  been  occasioned  by  the  act  of  the  court,  or  if  injustice  will 
be  done  by  refusing  it.  At  all  events,  it  may  be  done  under  the  rule  of 
Hilary  term,  4  W.  4.  (a)  [Maule,  J.  That  rule  gives  the  court  no  addi- 
tional power:  it  leaves  the  matter  precisely  as  it  was  before.]  Under  the 
circumstances,  no  laches  can  be  imputed  to  the  party. 

Wilde,  C.  J.  This  motion  for  leave  to  enter  judgment  nunc  pro  tunc 
is  not  presented  to  the  court  upon  any  very  definite  and  distinct  ground. 
It  seems  that  the  parties  were  engaged  in  negotiation  as  to  the  mode  of 
entering  the  verdict ;  and  that,  in  the  interim,  one  of  the  defendants  died, 
before  any  judgment  could  be  entered.  Speaking  from  my  own  experience 
of  some  forty  years,  I  must  say  I  never  knew  a  motion  of  this  sort  to  be 
*Q7VI    granted,  unless  where  the  delay  had  been  the  act  of  the  *court : 

and  I  am  not  aware  of  any  instance  in  the  books  where  that  rule 
has  been  departed  from.  It  may  be  that  the  court  would  grant  relief  in 
this  way  in  a  case  of  misconduct  or  breach  of  faith :  but  the  present  case 
does  not  stand  upon  any  such  ground.  We  ought  to  be  satisfied  that  the 
parties  have  done  all  they  could  to  enter  their  judgment  in  due  time. 
There  certainly  is  no  rule  of  court  upon  the  subject ;  but  I  believe  the 
practice  is,  for  the  associate  to  retain  the  postea  where  a  bill  of  exceptions 
is  tendered,  until  it  has  been  settled  and  sealed  by  the  judge.  The  pos- 
tea, then,  being  in  the  hands  of  the  officer  of  the  court,  and  there  being  a 
judgment  for  the  plaintiffs  on  which  the  defendants  were  desirous  of  bring- 
ing a  writ  of  error,  a  summons  was  taken  out  calling  on  the  plaintiffs  to 

(a)  Reg.  3,  which  provides  that  "all  judgments,  whether  interlocutory  or  final,  shall  be 
entered  of  record  of  the  day  of  the  month  und  year,  whether  in  term  or  vacation,  when 
■igned,  and  shall  not  have  relation  to  any  other  day :  provided  that  it  $hall  be  competent  for  <<W 
court  or  a  judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc. 


Digitized  by  Google 


3  Manning,  Granger,  &,  Scott. 


975 


show  cause  why  they  should  not  carry  in  the  roll.  That  application  was 
not  successful.  The  first  step  to  be  taken  by  the  defendants  before  they 
could  be  entitled  to  call  on  the  plaintiffs  to  carry  in  the  record,  was,  to 
enter  the  judgment  in  their  favour.  To  do  this,  the  course  is,  to  take  the 
postea  to  the  masters'  office,  where  an  entry  is  made  in  a  book  called  the 
judgment  book,  and  an  endorsement  on  the  postea  marking  the  day  on 
which  the  judgment  is  so  signed :  and  the  court  acts  upon  that  entry. 
The  judgment  dates  from  that  day.  (a)  Up  to  the  present  time,  however, 
the  defendants  have  not  signed  judgment.  On  the  3d  of  June,  the  at- 
torneys for  Robertson  obtained  the  postea.  It  was  then  in  their  power  to 
do  that  which  the  court  is  now  asked  to  do.  Why  did  they  not  then  sign 
judgment  on  the  postea  ?  All  that  is  suggested  is,  that  a  difficulty  was 
felt  as  to  the  form  of  the  judgment, — whether  it  should  be  a  joint  or 
a  several  judgment  for  Robertson  and  Staines.  The  draft  judgment  it 
seems  was  returned  to  the  defendant  Robertson  on  the  22d  of  August ;  but, 
down  to  the  27th  *of  October,  when  Robertson  died,  no  judgment  r«q«f* 
was  entered.  Assuming  that  the  plaintiffs  were  contributory  or 
assenting  to  this  delay,  does  that  deprive  them  of  any  right  which  the  law 
has  given  them  ?  I  think  they  did  not  thereby  waive  any  right,  or  confer 
any  advantage  on  the  defendants.  If  the  defendants  had  intended  to  re- 
serve to  themselves  the  power  to  do  what  they  now  ask,  it  should  have  been 
the  subject  of  express  stipulation.  I  think  the  rule  must  be  discharged. 
The  rest  of  the  court  concurring,  Rule  discharged. 

(a)  See  Fisher  v.  Dudding,  3M.&G.  238,  3  Scott,  N.  R.  510. 


BLAKE  v.  PHINN.    Feb.  1. 

A.  paid  a  deposit  upon  a  contract  for  the  purchase  of  a  lease,  &c,  of  a  pub'ioliouse.  It 
being  afterwards  discovered  that  the  house  was  comprised  widi  another  in  an  originr.1 
lease,  under  which  the  lessor  had  a  right  to  re-enter  lor  breach  of  covenants,  in  respect 
of  cither  house: — Held,  that  A-  was  not  bound  to  accept  the  tide  with  an  indemnity,  but 
might  recover  back  the  deposit,  with  the  expenses  incurred  in  investigating  the  tide. 

Tins  was  an  action  brought  to  recover  back  the  sum  of  50/.  paid  by  the 
plaintiff  to  the  defendant  as  a  deposit  on  a  contract  for  the  purchase  of  the 
lease  and  goodwill,  &c.  of  a  public-house  called  The  Lamb  and  Flag, 
situate  at  Clerkenwell  Green,  Middlesex,  together  with  the  sum  of  41. 19s.  2d., 
for  expenses  incurred  by  the  plaintiff  in  investigating  the  title  thereto. 

By  the  agreement,  which  bore  date  the  1st  of  October,  1846,  the  de- 
fendant, in  consideration  of  50/.  paid  by  the  plaintiff  by  way  of  deposit, 
and  in  part  of  the  sum  of  1050/.,  the  consideration  agreed  on  between 
the  parties,  and  of  the  residue  of  such  purchase-money  to  be  paid  as 
thereinafter  stipulated,  agreed  "that  he  and  all  other  necessary  parties 
would,  on  or  before  the  22d  of  October  *then  instant,  assign  unto  r«g77 
the  said  H.  £.  Blake,  her  executors,  administrators,  and  assigns, 
or  to  such  persons  as  she  should  appoint,  all  that  messuage,  tenement,  or 
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public-house,  called  The  Lamb  and  Flag,  situate  in  ClerkenweU  Green, 
in  the  parish  of  St.  John,  Clerkenwell,  in  the  county  of  Middlesex,  with 
the  yard,  outbuildings,  and  appurtenances  thereunto  belonging,  for  the 
residue  of  a  terra  of  years  for  which  the  said  E.  T.  Phinn  then  held  the 
same  under  a  lease  thereof  granted,  of  which  term  forty  years  were  then 
unexpired,  subject  to  the  yearly  rent  of  85/.,  and  to  the  covenants  in  such 
lease  contained,  (the  same,  nevertheless,  being  only  the  usual  and  ordi- 
nary covenants  contained  in  the  leases  of  public-houses,)  and  free  from 
all  encumbrances :  and  the  said  E.  T.  Phinn  agreed  to  deliver  to  the  said 
H.  E.  Blake  the  possession  of  the  said  messuage  or  tenement  and  pre- 
mises, on  or  before  the  22d  of  October,  clear  of  all  rent,  taxes,"  &c.,  &c. : 
and,  for  the  consideration  aforesaid,  « the  said  H.  E.  Blake  agreed  to 
accept  such  assignment,  and  to  pay  to  the  said  E.  T.  Phinn  the  sum  of 
1000/.,  being  the  residue  of  the  purchase-money  agreed  to  be  given  by 
her  for  the  said  messuage  or  public-house,"  &c,  on  the  execution  of  the 
said  assignment,  &c. — "Provided  always,  nevertheless,  that  the  said 
E.  T.  Phinn  shall  not  be  obliged  or  compelled  to  produce,  prove,  or  show 
the  lessor's  title  to  the  said  premises,  or  any  part  thereof,  or  his  right  to  it, 
or  to  produce  or  prove  any  deeds  or  documents  of  title,  or  copies  or  extracts 
from  any  deeds  or  documents,  anterior  to  the  said  lease,  notwithstanding 
any  recital  or  mention  in  the  said  lease,  of  such  deeds  or  documents." 

The  declaration,  after  setting  out  the  agreement,  and  alleging  payment 
of  the  deposit,  proceeded  to  aver,  that,  in  consideration  of  the  premises, 
and  that  the  plaintiff  then  promised  the  defendant  to  observe  and  perform 

•9781  tne  a&reeraent  m  a'l  th^gs  on  her,  the  •plaintiff's,  part  to  be  ob- 
served and  performed,  the  defendant  promised  that  he  the  de- 
fendant would  observe  and  perform  the  said  agreement  in  all  things  on 
his,  the  defendant's,  part  to  be  observed  and  performed,  and  that  he,  the 
defendant,  if  requested  by  the  plaintiff  so  to  do,  would,  in  due  and  conve- 
nient time  to  enable  the  agreement  so  made  between  the  defendant  and 
the  plaintiff  as  aforesaid  to  be  performed  and  completed  on  or  before  the 
22d  of  October,  1846,  deduce  and  make,  or  cause  to  be  deduced  and 
made,  to  the  plaintiff  a  good  and  sufficient  title  to  the  said  messuage  or 
tenement  and  premises  in  the  agreement  mentioned,  and  thereby  agreed 
to  be  assigned,  enabling  the  defendant  to  assign  the  said  messuage  or 
tenement  and  premises  to  the  plaintiff  free  from  all  encumbrances,  pur- 
suant to  the  said  agreement,  so  far  as  such  title  could  be  deduced  and 
made  without  it's  being  necessary  for  the  defendant  to  produce,  prove,  or 
show  the  lessor's  title  to  the  said  premises,  or  any  part  thereof,  or  his  right 
to  it,  or  to  produce  or  prove  any  deeds  or  documents  of  title,  or  copies  or 
extracts  from  any  deeds  or  documents,  anterior  to  the  lease  in  the  said 
agreement  mentioned ;  that  the  plaintiff  was  always,  from  the  time  of 
making  the  agreement  until  and  upon  the  said  22d  of  October,  1846,  and 
from  thence  until  the  commencement  of  the  suit,  ready  and  willing  to  ac- 
cept from  the  defendant  and  all  other  necessary  parties,  an  assignment  of 


Digitized  by  Google 


3  Manning,  Granger,  &  Scott.  978 

the  said  messuage  or  tenement  and  premises,  free  from  all  encumbrances, 
pursuant  to  the  said  agreement,  and  to  pay  to  the  defendant,  pursuant  to 
the  said  agreement,  the  said  sum  of  1000/.  in  the  agreement  mentioned, 
&c,  and  to  perform  and  fulfil  in  all  other  respects  the  said  agreement  on 
the  part  of  her  the  plaintiff-— of  all  which  the  defendant  afterwards,  to  wit, 
on,&c.,  had  notice  ;  that,  although  the  plaintiff  had  always,  from  the  time 
of  making  the  agreement,  in  all  things  on  her  the  'plaintiff's  part  1^979 
to  be  observed  and  performed,  observed  and  performed  the  said 
agreement,  and  although  the  said  22d  of  October,  1846,  had  elapsed  long 
before  the  commencement  of  the  suit ;  yet  the  defendant  had  disregarded 
his  said  promise,  in  this,  that  he  the  defendant  did  not  nor  would,  in  due 
and  convenient  time  to  enable  the  said  agreement  so  made  between  the 
defendant  and  the  plaintiff  as  aforesaid  to  be  performed  and  completed 
on  or  before  the  said  22d  of  October,  1846,  or  at  any  other  time  either  be- 
fore or  since,  deduce  or  make,  or  cause  to  be  deduced  or  made,  to  the 
plaintiff  a  good  and  sufficient  title  to  the  messuage  or  tenement  and 
premises  in  the  said  agreement  mentioned,  and  thereby  agreed  to  be  as- 
signed, enabling  the  defendant  to  assign  the  same  to  the  plaintiff  free  from 
all  encumbrances,  pursuant  to  the  said  agreement,  so  far  as  such  title  could 
be  deduced  and  made  without  it's  being  necessary  for  the  defendant  to 
produce,  prove,  or  show  the  lessor's  title  to  the  said  premises,  or  any  part 
thereof,  or  his  right  to  it,  or  to  produce  or  prove  any  deeds  or  documents 
of  title,  or  copies  or  extracts  from  any  deeds  or  documents,  anterior  to 
the  lease  in  the  said  agreement  mentioned,  although  he  the  defendant  was, 
after  the  making  of  the  said  agreement,  and  before  the  commencement  of 
the  suit,  and  in  due,  reasonable,  and  convenient  time  to  enable  the  de- 
fendant so  to  do,  and  to  enable  the  agreement  to  be  performed  and  com- 
pleted on  or  before  the  said  22d  of  October,  1846,  to  wit,  on,  &c.,  re- 
quested by  the  plaintiff  so  to  do ;  but,  on  the  contrary  thereof,  he  the 
defendant  had  hitherto  neglected  and  refused  so  to  do :  that,  by  reason  of 
the  said  premises,  the  plaintiff  had  not  only  lost  and  been  deprived  of  all 
the  benefit  and  advantage  which  would  have  accrued  to  her  the  plaintiff 
from  the  completion  of  the  said  agreement  by  the  defendant,  but  had  also 
incurred  and  been  put  to  great  costs,  charges,  and  expenses,  amounting, 
to  wit,  *to  300/.,  in  and  about  the  negotiating  and  agreeing  for  t»qqq 
the  purchase  of  the  said  messuage  or  tenement  and  premises  from 
the  defendant  as  aforesaid,  and  in  and  about  the  investigation  of  the  title 
of  the  defendant  to  assign  the  same,  &c. 

Pleas — first,  non  assumpsit — secondly,  that  the  defendant,  at  the  time 
and  in  manner  so  agreed  between  the  plaintiff  and  the  defendant,  did  de- 
duce a  good  and  sufficient  title  to  the  messuage  or  tenement  and  premises 
in  the  said  agreement  mentioned,  according  to  the  form  and  effect  of  the 
said  agreement,  and  of  the  said  promise  of  the  defendant — concluding  to 
the  country.    Issue  thereon. 

At  the  trial  before  Coltman,  J.,  at  the  first  sitting  in  Middlesex,  in  this 
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term,  it  appeared  that  the  public-house  which  was  the  subject  of  the  con- 
tract, had  originally  been  demised,  together  with  an  adjoining  messuage, 
and  a  piece  of  ground,  by  the  trustees  of  one  Daniel  Williams,  to  one 
James  Mills,  by  an  indenture  of  the  31st  of  March,  1830,  for  a  term  of 
which  forty  years  were  unexpired  at  the  date  of  the  agreement  in  question  ; 
that,  on  the  5th  of  May,  1832,  Mills  granted  an  underlease  of  one  of  the 
houses  to  one  James  Beeson,  for  the  whole  of  his  term  wanting  twenty-one 
days;  that,  Mills  becoming  bankrupt  in  1831,  his  assignees  assigned  the 
whole  of  the  premises  to  one  Finch,  subject  to  the  underlease  to  Beeson  ; 
and  that,  by  divers  mesne  assignments,  the  public-house  in  question  came 
to  the  defendant.  Upon  discovering  this  state  of  the  title,  the  plaintiff's 
solicitor  objected  that  no  valid  title  could  be  made  by  the  defendant  to 
the  public-house,  inasmuch  as,  the  covenants  in  the  original  lease  em- 
bracing both  houses,  the  purchaser  of  the  public-house  might  be  evicted 
for  a  breach  of  covenant  on  the  part  of  Beeson,  or  his  assignee. 

•QR11  ^  was  ms*s*e(^j  on  *he  Par*  °f  *ne  defendant,  that  this  *was  not 
such  a  defect  of  title  as  to  justify  a  purchaser  in  declining  to  com- 
plete ;  and  that  it  was  not  competent  to  the  plaintiff  to  prove  the  contents 
of  the  leases,  without  calling  the  subscribing  witnesses  in  the  usual  way. 

The  learned  judge  overruled  the  objections,  and  directed  a  verdict  for 
the  plaintiff  for  the  amount  of  the  deposit,  and  41.  19s.  2d.,  the  expense 
incurred  by  the  plaintiff  in  the  investigation  of  the  title ;  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be 
of  opinion  that  either  objection  was  well  founded. 

C.  Jones,  Serjt.,  on  a  former  day  in  this  term,  moved  accordingly.  He 
submitted,  that,  whatever  might  be  the  rule  in  equity,  the  evidence  dis- 
closed a  perfectly  good  title  at  law ;  and  that  the  contents  of  the  deeds 
were  not  properly  proved  by  the  mere  statement  of  the  clerk  of  the  plain- 
tiff's solicitor,  refreshing  his  memory  by  extracts  made  by  him  from  the 
deeds  when  produced  to  him  for  inspection  by  the  brewers  in  whose  hands 
they  were  deposited,  and  from  the  memorial  of  the  underlease  enrolled  at 
the  register  office  for  Middlesex.  Cur.  adv.  vult. 

Maule,  J.  We  think  that  the  objection  to  the  title  was  a  valid  one,  and 
consequently  that  the  plaintiff  was  entitled  to  recover  back  the  deposit  and 
the  expenses  she  had  been  put  to  in  investigating  the  title. 

With  respect  to  the  other  objection,  that  the  contents  of  the  deeds  were 
not  well  proved,  we  think  there  is  no  foundation  for  it.    Rule  refused,  (a) 

(a)  "Where  the  estate  agreed  to  be  leased  was  comprised  with  others  in  nn  original  lease, 
under  which  the  lessor  had  a  right  to  re-enter  for  breach  of  covenant?,  so  that  the  under-lessee 
might  be  evicted  without  any  breach  on  his  part,  it  was  held,  by  Sir  John  Leach,  V.  C,  that  he 
was  not  bound  to  accept  the  title  with  an  indemnity.  He  observed,  that,  where  a  party  come* 
for  a  specific  performance,  he  desires  the  court  to  give  the  party  the  specific  subject  NTow, 
here,  he  could  not  secure  the  possession  of  the  subject  upon  the  terms  agreed  upon.  But  he 
offers  an  indemnity.  The  lextor  migtU  U  evicted,  and  therefore  it  was  compensation,  and  not  indem- 
nity, that  was  offered.  I  will  give  you  the  subject  of  the  contract,  not  with  a  sure  title,  but  with 
a  compensation  in  ense  of  eviction.  It  was  not  a  case  for  an  indemnity,  and  the  court  could  not 
compel  a  performance  with  a  compensation.''  Sugden's  Vendors  and  Purchasers,  10th  edit 
p.  163;  citing  Filda  v.  Hooker,  3  Madd.  193. 
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»CLARK  i>.  SMITH.    Feb.  I.  [*982 

Upon  an  application,  at  chambers,  under  the  5  &  6  Vict.  c.  V2'2,  s.  12.  to  dischnrge  a  bankrupt 
who  has  obtained  his  certificate,  from  execution  for  a  demand  provable  under  the  fiat,  it  is 
competent  to  the  judge  to  receive  affidavit*  to  show  that  the  ecrtiiicate  is  void,  by  reason  of 
gaming,  under  s.  38. 

In  such  a  case,  the  court  has  no  original  jurisdiction. 

To  entitle  a  prisoner  to  a  writ  of  habta$,  to  bring  him  tip  to  be  present  on  the  argument  of  a  rule 
in  which  he  is  interested,  he  must  satisfy  the  court  that  substantial  justice  canuot  be  done 
without  his  presence. 

The  defendant  commenced  trading  as  a  printer  and  newspaper  proprie- 
tor, on  the  1st  of  January,  1843.  Judgment  was  obtained  against  him 
in  this  action  on  the  15th  of  February,  1845.  On  the  8th  of  June,  1846, 
a  fiat  issued  against  him,  uuder  which  he  was  duly  declared  a  bankrupt, 
and  obtained  a  certificate  of  conformity  in  August  following. 

On  the  8th  of  October,  a  summons  was  taken  out,  calling  upon  the  plain- 
tiff to  show  cause  why  the  defendant  should  not  be  discharged  out  of  the 
custody  of  the  keeper  of  the  Queen's  Prison, — he  having  been  taken  under 
a  ca.  sa.  at  the  suit  of  one  Wearing  on  the  22d  of  August,  1845,  and 
subsequently  detained  at  the  suit  of  the  present  plaintiff, — as  to  this  action, 
on  the  ground  that  he  had  obtained  his  certificate  of  conformity  under  the 
fiat  issued  against  him,  and  that  the  debt  in  this  action  was  provable 
under  such  fiat.  This  summons  was  heard  on  the  12th  before  Erle,  J., 
and  dismissed,  on  the  ground  that  it  was  proved,  to  the  satisfaction  of  the 
learned  judge,  that  the  defendant  had  sustained  losses  by  gaming,  so  as 
to  avoid  his  certificate,  under  the  5  &  6  Vict.  c.  122,  s.  38. 

*On  the  16th  of  October,  a  second  summons  was  taken  out,  to  raqoo 
show  cause  as  before,  « or  why  a  writ  of  audit d  querela  should 
not  issue,  or  why  the  defendant  should  not  be  discharged  out  of  the  said 
custody,  on  giving  bail,  to  be  approved  of  by  the  master,  to  abide  the 
event  of  any  issue  which  might  be  directed,  to  invalidate  such  certificate.,, 
This  summons  was  heard  before  Erle,  J.,  on  the  19th,  and  dismissed, 
with  costs. 

On  the  2d  of  November,  a  similar  application  was  made  to  the  court 
of  Queen's  Bench,  in  a  cause  of  Wearing  v.  Smith ;  but  the  court  refused 
to  grant  a  rule,  (a) 

On  the  12th  of  November  a  third  summons  was  taken  out  in  this  cause, 
in  the  same  terms  as  the  first.  This  summons  was  heard  before  Erle,  J., 
on  the  14th,  and  dismissed ;  and  on  the  17th, 

W.  H.  Watson  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause 
«  why  the  defendant  should  not  be  forthwith  discharged  out  of  the  custody 
of  the  keeper  of  the  Queen's  Prison  as  to  this  action,  a  fiat  in  bankruptcy 
having  issued  against  him,  under  which  he  had  obtained  his  certificate  of 
conformity,  and  the  debt  for  which  he  was  in  custody  being  provable  under 

(o)  See  16  Law  Jouxn.  N.  S.,  Q.  R  1. 
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the  said  fiat ;  or  why  a  feigned  issued  should  not  be  directed  to  be  tried 
between  the  parties,  upon  such  terms  as  the  court  should  direct."  The 
rule  was  moved  upon  affidavits  generally  denying  the  alleged  gaining  since 
the  commencement  of  the  trading.  It  was  submitted  that  the  judge  was 
bound  to  discharge  the  bankrupt  on  production  of  his  certificate,  or,  at  all 
events,  to  direct  an  issue :  and  Davis  v.  Shapley,  1  B.  &  Ad.  54;  Jacobs 
v.  Phillips,  1  C,  M.  &  R.  195,  4  Tyrwh.  652,  2  Dowl.  P.  C.  716 ;  Yeo 
v.  Allen,  3  Dougl.  314 ;  and  Woolcott  v.  Leicester,  6  Taunt.  75,  were  cited. 
•Qftd.1  ^onesf  Serjt.,  on  a  subsequent  day,  (Nov.  21,)  moved  for  a 

writ  of  habeas  corpus,  directed  to  the  keeper  of  the  Queen's  Prison, 
to  bring  up  the  defendant  on  Monday,  the  23d,  in  order  that  he  might  be 
present  in  court  upon  the  discussion  of  the  rule.  The  motion  was  founded 
upon  the  affidavit  of  the  defendant,  who  swore  that  he  believed  it  to  be  of 
the  greatest  importance  to  him,  from  his  perfect  knowledge  of  all  the  facts 
connected  with  the  action,  and  the  grounds  alleged  for  opposing  his  dis- 
charge, that  he  should  attend  personally  on  the  hearing  of  the  rule  ;  and 
that  he  firmly  believed  that  it  would  be  detrimental  to  his  interest  not  to 
be  enabled  to  attend  the  hearing. 

Wilde,  C.  J.  I  should  be  extremely  desirous  to  accede  to  this  appli- 
cation, if  any  circumstances  could  be  shown  whence  we  might  reasonably 
infer  that  it  was  necessary,  as  well  as  advantageous,  to  the  defendant  that 
he  should  be  present  at  the  discussion  of  the  rule.  The  affidavit  merely 
states  that  the  defendant  believes  that  it  would  be  of  importance  to  him, 
from  his  perfect  knowledge  of  the  facts  of  the  case,  to  be  present  at  the 
argument.  The  question  to  be  argued,  however,  is  a  dry  question  of  law 
upon  the  construction  of  the  bankrupt  acts.  The  facts,  therefore,  will 
not  in  any  degree  influence  our  judgment.  I  do  not  think  we  ought  to 
establish  such  a  precedent :  and  I  have  a  strong  impression  that  I  have 
known  similar  applications  refused. 

Maule,  J.  No  doubt  we  have  authority  to  order  the  jailer  to  bring  up  the 
party,  if  we  are  satisfied  that  any  reasonable  ground  is  shown  for  asking  it. 

The  rest  of  the  court  concurring, 

Rule  refused,  (a) 

•9851  *Channell,  Serjt.,  and  Bovill,  showed  cause  against  Watson's 
rule.  (6)  This  is  not  an  application  to  review  the  decision  of  the 
judge  at  chambers :  it  is  an  original  application,  which  has  already  been 
decided  by  the  court  of  Queen's  Bench,  in  Wearing  v.  Smith,  not  to  be 
warranted  by  the  statute.  The  37th  section  of  the  5  &  6  Vict.  c.  122, 
enacts,  « that  every  bankrupt  who  shall  have  duly  surrendered  and  in  all 
things  conformed  himself  to  the  laws  in  force  at  the  time  of  issuing  the  fiat 
in  bankruptcy  against  him,  shall  be  discharged  from  all  debts  due  by  him 


8 


fa)  See  Attorney  General  v.  Hunt,  2  Price,  147. 

'6)  The  affidavits  used  in  answer  to  the  rnlo,  alleged  a  number  of  acts  of 
losses  to  a  large  amount,  as  well  after  as  before  the  defendant  became  a  trader. 
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when  he  became  bankrupt,  and  from  all  claims  and  demands  made  provable 
under  the  fiat,  in  case  he  shall  obtain  a  certificate  of  such  conformity,  so 
signed  and  allowed,  and  subject  to  such  provisions  as  hereinafter  men- 
tioned." &c.  «  Provided  always,  and  be  it  enacted  (s.  38)  that  no  bank- 
rupt shall  be  entitled  to  the  certificate  under  this  act,  and  that  any  such 
certificate,  if  obtained,  shall  be  void,  if  such  bankrupt  shall  have  lost,  by 
any  sort  of  gaming  or  wagering,  in  one  day  20/.,  or,  within  one  year  next 
preceding  his  bankruptcy,  200/.,"  &c.  (a)  The  39th  section  prescribes 
the  mode  of  obtaining  the  certificate.  And  the  42d  enacts  that  « any 
bankrupt  who  shall,  after  such  certificate  shall  have  been  confirmed,  be 
arrested,  or  have  any  action  brought  against  him  for  any  debt,  claim,  or 
demand  provable  under  the  fiat  against  such  bankrupt,  shall  be  discharged 
upon  entering  an  appearance,  and  may  plead  in  general  that  the  cause  of 
action  accrued  before  he  became  bankrupt,  and  may  give  this  act  and  the 
special  matter  in  evidence ;  and  such  bankrupt's  certificate,  and  the  con- 
firmation thereof,  shall  be  sufficient  evidence  of  the  trading,  *bank-  r»Qoo 
ruptcy,  fiat,  and  other  proceedings  precedent  to  the  obtaining 
such  certificate;  and,  if  any  such  bankrupt  shall  be  taken  in  execution,  or 
detained  in  prison,  for  such  debt,  claim,  or  demand,  where  judgment  has 
been  obtained  before  the  confirmation  of  his  certificate,  it  shall  be  lawful 
for  any  judge  of  the  court  wherein  judgment  has  been  so  obtained,  on 
such  bankrupt's  producing  his  certificate,  to  order  any  officer  who  shall 
have  such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge 
such  bankrupt,  without  exacting  any  fee ;  and  such  officer  shall  be  hereby 
indemnified  for  so  doing."  If  it  be  said  that  this  is  substantially  an  ap- 
peal from  the  decision  of  Erle,  J.,  the  answer  is,  that  the  rule  is  not 
drawn  up  on  reading  the  affidavits  that  were  before  the  learned  judge  on 
the  third  summons.  In  order  to  avoid  the  certificate,  it  is  not  necessary 
that  the  losses  at  play  should  have  been  incurred  whilst  the  party  was  a 
trader:  none  of  the  statutes  contain  any  such  limitation.  [Wilde,  CM. 
Is  there  any  difference,  as  to  jurisdiction,  between  the  5  G.  2,  c.  30,  and 
6  G.  4,  c.  16,  and  the  5  &  6  Vict.  c.  122  ?]  By  the  5  G.  2,  c.  30,  s.  13, 
where  a  certificated  bankrupt  had  been  taken  in  execution  for  a  debt  pro- 
vable under  the  commission,  power  was  given  to  «  one  or  more  of  the 
judges"  to  discharge  him  upon  production  of  his  certificate.  The  lan- 
guage of  the  126th  section  of  the  6  G.  4,  c.  16,  is  identical  with  that  of 
the  5  &  6  Vict.  c.  122,  s.  42.  In  Hughes  v.  Morley,  1  B.  &  Aid.  22,  it 
was  held  that  the  clause  in  the  12th  section  of  the  5  G.  2,  c.  30,  depriving 
the  bankrupt  of  all  benefit  from  his  certificate,  in  the  case  of  losses  at  play, 
was  to  be  considered  as  a  qualification  restraining  the  operation  of  the 
7th  section  ;  and  that  evidence  of  such  losses  might  be  given  in  a  court 
of  law,  on  the  similiter  to  the  general  plea  of  bankruptcy.  So,  in  r*ygj 
'Horn  v.  Ion,  4  B.  &  Ad.  78,  it  was  held  to  be  a  good  answer  to 

(a)  Similar  in  this  respect  to  the  6  G.  4,  c.  16,  s.  130. 
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a  plea  of  bankruptcy,  that  the  certificate  was  obtained  by  fram",  though 
the  enactment  to  that  effect  in  the  5  G.  2,  c.  30,  s.  7,  is  not  repeated  in 
the  6  G.  4,  c.  16.  It  is  clear,  therefore,  that  the  certificate  is  not  conclu- 
sive :  and,  under  the  circumstances  here  disclosed,  it  is  altogether  void. 
[Wilde,  C.  J.  So  far  from  considering  the  certificate  conclusive,  the  court, 
in  Stacey  v.  Frederici,  2  B.  &  P.  390, — upon  an  application  to  discharge 
a  defendant  on  common  bail,  on  the  ground  of  his  having  obtained  his 
certificate,  he  having  been  arrested  for  a  debt  provable  under  the  commis- 
sion,—say,  that,  «as  the  validity  of  the  certificate  was  disputed,  they 
could  not  interfere  in  a  summary  way."] 

W.  H.  Watson  and  Taprell,  in  support  of  the  rule.  The  forty-second 
section  of  the  5  &  6  Vict.  c.  122,  entitles  the  bankrupt  to  be  discharged 
from  execution,  by  any  judge  of  the  court  wherein  judgment  has  been 
obtained,  on  producing  his  certificate.  That  section  operates  as  a  proviso 
on  sect.  37,  which  makes  the  certificate  a  discharge  from  all  debts  provable 
under  the  fiat.  The  words  "  it  shall  be  lawful"  for  the  judge  to  order 
the  discharge,  are  to  be  construed  as  compulsory,  in  favour  of  the  liberty 
of  the  subject.  In  Henderson  v.  Sherborne,  2  M.  &  W.  239,  Lord  Abinger 
says :  « The  interpretation  of  statutes  has  always,  in  modern  times,  been 
highly  favourable  to  the  personal  liberty  of  the  subject,  and  I  hope  will 
always  remain  so."  [Coltman,  J.  Your  construction  would  place  the 
execution-debtor  in  a  better  situation  than  one  in  custody  under  mesne  pro- 
cess ;  for,  it  would  make  the  certificate  an  absolute  discharge  in  the  one 
case,  and  in  the  other  only  pleadable.]  Such  clearly  was  the  opinion  of 
♦9881  ^e  cour*  *n  v-  Shapley,  1  B.  &  Ad.  54.  *If  the  construction 
contended  for  on  the  other  side  be  correct,  the  bankrupt  must  be 
doomed  to  perpetual  imprisonment,  as  long  as  any  dishonest  person  can 
be  found  ready  to  make  an  affidavit  which  he  can  have  no  opportunity  of 
answering.  In  Barrow  v.  Poile,  1  B.  &Ad.  629,  Lord  Tenterden  says: 
"It  is  expressly  enacted  by  the  121st  section  of  the  statute,  that  every 
bankrupt  who  shall  have  surrendered  and  conformed  himself,  and  obtained 
his  certificate,  shall  be  discharged  from  all  debts  due  by  him  when  he 
became  bankrupt,  and  from  all  demands  provable  under  the  commission. 
This  judgment  debt  was  clearly  so  provable.  It  is  admitted,  that,  if  an 
action  had  been  brought  on  this  judgment,  the  defendant  might  have 
pleaded  his  bankruptcy  and  given  the  certificate  in  evidence,  and  that  the 
certificate  would  have  been  conclusive ;  and  also,  that,  if  he  had  been 
taken  in  execution  upon  the  judgment,  or  detained  in  prison  upon  it,  he 
might  have  been  discharged  by  a  judge,  on  production  of  his  certificate, 
in  which  case  also  it  would  have  been  conclusive.  But  it  is  said  the  certi- 
ficate is  conclusive  in  these  cases  only.  Whether  the  language  of  the  126th 
section  is  sufficiently  general  to  include  the  present  case,  or  not,  does  not 
seem  to  me  to  be  very  material ;  it  points  out  the  course  of  proceeding  in 
particular  instances,  but  it  cannot  control  the  general  words  of  the  121st 
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section ;  and,  it  being  manifest  that  the  plaintiff's  demand  is  one  which 
might  have  been  proved  under  the  commission,  I  think  we  should  not  give 
effect  to  the  words  of  that  section,  which  provides  that  the  bankrupt  obtain- 
ing his  certificate  shall  be  discharged  from  every  demand  provable  under 
the  commission,  if  we  were  to  reject  the  present  application,  and  put  the 
defendant  to  the  course  which  has  been  suggested" — viz.  an  auditd  que- 
rela* [Wilde, C.  J.  His  'lordship  goes  on  to  observe,  that  "if  r^gg 
the  certificate  could  be  brought  within  any  of  the  cases  specified 
in  the  130th  section,  where  it  is  declared  that  a  certificate,  if  obtained, 
shall  be  void,  as,  by  gaming,  or  other  misconduct  of  the  bankrupt,  the 
question  would  be  very  different."]  The  certificate  is  conclusive,  until 
set  aside  by  the  court  of  review. 

Then,  has  the  court  jurisdiction?  It  is  submitted  that  it  has.  It  was 
not  the  intention  of  the  legislature  to  confer  an  exclusive  jurisdiction  upon 
a  single  judge  at  chambers.  Besides,  this  is,  in  effect,  an  appeal  against 
the  decision  of  Mr.  Justice  Erlk.  When  a  judge  refuses  to  grant  that 
which  a  party  is  entitled  to,  he  may  always  appeal  to  the  court:  Johnstone 
v.  Knowles,  1  Dowl.  N.  S.  31.  [Coltman,  J.  The  jurisdiction  of  the 
court  will  not  be  disputed,  if  you  show  that  the  judge  was  bound  to  dis- 
charge the  defendant.]  Independently  of  the  forty-second  section  of  the 
6  &  7  Vict.  c.  122,  the  court  has  a  general  jurisdiction  to  discharge  from 
f execution  a  bankrupt,  who  has  obtained  his  certificate.  Many  cases  to 
this  point  are  referred  to  in  Sadler  v.  Cleaver,  7  Bingh.  769,  5  M.  &  P. 
706,  which  is  itself  an  authority  for  the  position.  [Maule,  J.  If  you 
rely  upon  the  general  jurisdiction  of  the  court,  you  cannot  exclude  inquiry.] 

At  all  events,  the  court  will  direct  an  issue :  Robson  v.  Calze,  1  Dougl. 
228;  Cook  v.  Jones,  Cowp.  727;  Harrod  v.  Benton,  8  B.  &C.  217,  2  M. 
&  R.  130. 

Wilde,  C.  J.,  now  said  that  the  court  had  very  anxiously  considered 
the  matter,  but  were  not  prepared  to  say  that  the  defendant  was  entitled 
to  be  discharged.  His  lordship  added  that  the  court  would  look  more 
fully  into  the  authorities,  and  would  give  a  definitive  judgment  next  term. 

Cur.  adv.  vult. 

•Wilde,  C.  J.,  now  delivered  the  judgment  of  the  court.  r*990 
This  is  an  application  to  discharge  the  defendant  out  of  custody, 
on  the  ground  that  he  has  obtained  his  certificate  of  conformity  under  the 
statute  5  &  6  Vict.  c.  122,  s.  37.  The  motion  is  founded  upon  the  forty- 
second  section  of  the  statute,  which  enacts  "that  any  bankrupt  who  shall, 
after  such  certificate"  (meaning  the  certificate  before  referred  to)  "shall 
have  been  confirmed,  be  arrested,  or  have  any  action  brought  against  him 
for  any  debt,  claim,  or  demand  provable  under  the  Jiat  against  such  bank- 
rupt, shall  be  discharged  upon  entering  an  appearance:"  then,  after  giving 
the  form  of  plea,  the  section  goes  on  to  provide  that  "  such  bankrupt's 
certificate,  and  the  confirmation  thereof,  shall  be  sufficient  evidence  of  the 
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trading,  &c. ;  and,  if  any  such  bankrupt  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand,  where  judgment  has 
been  obtained  before  the  confirmation  of  his  certificate,  it  shall  be  lawful 
for  any  judge  of  the  court  wherein  judgment  has  been  so  obtained,  on  such 
bankrupt's  producing  his  certificate,  to  order  any  officer  who  shall  have 
such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge  such 
bankrupt,  without  exacting  any  fee;  and  such  officer  shall  be  hereby 
indemnified  for  so  doing." 

The  present  is  an  original  application  under  the  authority  of  this  act ; 
and  not  a  case  in  which  the  party  has  been  before  a  judge  at  chambers, 
and  is  now  appealing  against  his  decision.  It  is  true  that  the  parties  have 
been  before  my  brother  Erle  upon  a  summons,  and  that  he  has  pronounced 
an  opinion  on  the  case.  This,  however,  is  not  a  rule  to  rescind  his  order; 
nor  was  the  application  to  him  founded  upon  the  same  materials  that  have 
been  presented  to  us.  The  question  whether  the  court  has  any  original 
*9911    jurisdiction,  has  been  before  *the  court  of  Queen's  Bench:  and 

that  court  has  determined  that  no  such  jurisdiction  exists,  (a)  It 
may  be  that  no  jurisdiction  exists  on  the  ground  presented  to  the  court  of 
Queen's  Bench  in  that  case.  But  the  question  here  is,  whether  the  courts 
at  Westminster  have  an  original  jurisdiction  under  the  earlier  part  of  the 
forty-second  section.  The  books  of  practice  contain  very  many  cases  of 
applications  to  set  aside  writs  of  fi.  fa.  issued  after  certificate  in  respect 
of  a  debt  provable  under  the  commission,  for  which  there  is  no  express 
authority  in  any  of  the  statutes.  The  courts,  however,  have  said  that,  as 
the  debt  was  provable,  the  bankrupt  was  discharged,  not  merely  from  the 
debt,  but  from  all  remedies  for  its  recovery.  The  cases  of  Dairis  v.  S/urpley 
and  Barrow  v.  Poile  are  both  strongly  in  point  for  that.  Both  those  cases 
arose  on  the  121st  section  of  the  6  G.  4,  c.  16,  in  which  there  is  nothing 
that  is  at  all  inconsistent  in  this  respect  with  the  statute  of  5  &  6  Vict, 
c.  122,  s.  37.  It  appears,  therefore,  from  these  two  cases,  in  terms,  and, 
impliedly,  from  many  others  that  might  be  referred  to,  that  the  court  will 
interfere  to  prevent  its  process  from  being  improperly  used  to  enforce  a 
claim  against  a  bankrupt  that  might  have  been  proved  under  the  fiat. 
Without  at  all  seeking  to  impugn  the  doctrine  of  the  court  of  Queen's 
Bench,  it  may  well  be  that  there  is  an  original  jurisdiction  with  respect 
to  the  first  part  of  the  section.  But,  considering  this  as  in  the  nature  of 
an  appeal,  how  stands  the  matter?  By  the  5  G.  2,  c.  30,  s.  12,  it  is  de- 
clared that  a  bankrupt  who  shall  have  lost  by  gaming  5/.  in  any  one  day, 
or  100/.  within  twelve  months  of  his  bankruptcy,  shall  lose  all  privilege 
or  benefit  from  his  certificate:  while,  at  the  same  time,  it  is  enacted  by 
sects.  7,  13,  that  a  bankrupt  who  has  conformed,  shall  be  discharged  from 
*9921        debts  provable  under  'the  commission,  and  be  entitled  to  be 

released  from  arrest  on  mesne  or  final  process.    The  1 21st  section 

(a)  Wearing  v.  SiuUh,  10  Law  J.,  N.  S.,  Q.  R  1. 
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of  the  6  G.  4,  c.  16,  discharges  the  bankrupt  "from  all  debts  due  by  him 
when  he  became  bankrupt,  and  from  all  claims  and  demands  hereby  made 
provable  under  the  commission,  in  case  he  shall  obtain  a  certificate  of 
conformity,  so  signed  and  allowed,  and  subject  to  such  provisions  as  there- 
inafter directed:"  so  that  the  clause  which  gives  the  discharge,  makes  it 
subject  to  the  subsequent  provisions.  The  126th  section  enacts  that " any 
bankrupt  who  shall,  after  his  certificate  shall  have  been  allowed,  be  arrested, 
or  have  any  action  brought  against  him,  for  any  debt,  claim,  or  demand 
thereby  made  provable  under  the  commission  against  such  bankrupt,  shall 
be  discharged  upon  common  bail,  and  may  plead,  in  general,  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  and  may  give  the  act 
and  the  special  matter  in  evidence  ;  and  such  bankrupt's  certificate,  and 
the  allowance  thereof,  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, commission,  and  other  proceedings  precedent  to  the  obtaining 
such  certificate ;  and,  if  any  such  bankrupt  shall  be  taken  in  execution, 
or  detained  in  prison,  for  such  debt,  claim,  or  demand,  where  judgment 
has  been  obtained  before  the  allowance  of  his  certificate,  it  shall  be  lawful 
for  any  judge  of  the  court  wherein  judgment  has  been  so  obtained,  on 
such  bankrupt's  producing  his  certificate,  to  order  any  officer  who  shall 
have  such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge 
such  bankrupt,  without  exacting  any  fee,  and  such  officer  shall  be  hereby 
indemnified  for  so  doing."  But,  by  s.  130,  it  is  enacted,  that  "no  bank- 
rupt shall  be  entitled  to  his  certificate,  or  to  be  paid  any  such  allowance, 
(as  provided  by  s.  128,)  and  any  certificate,  if  obtained,  shall  be  void,  if 
such  bankrupt  shall  have  lost,  by  any  sort  of  gaming  or  wagering,  in  one 
day  20/.,  or  within  one  year  next  preceding  his  'bankruptcy,  r*qqo 
200/."  &c.  Then  comes  the  5  &  6  Vict.  c.  122,  which,  by  s.  2,  I 
continues  in  force  all  the  provisions  of  the  6  G.  4,  c.  16,  that  are  not  in- 
consistent, or  at  variance,  with  the  provisions  of  that  act;  and  by  s.  37, 
enacts  that,  "every  bankrupt  who  shall  have  duly  surrendered,  and  in  all 
things  conformed  himself  to  the  laws  in  force  at  the  time  of  issuing  the 
fat  in  bankruptcy  against  him,  shall  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  and  from  all  claims  and  demands  made 
provable  under  the  fiat,  in  case  he  shall  obtain  a  certificate  of  such  con- 
formity so  signed  and  allowed,  and  subject  to  such  provisions,  as  therein- 
after mentioned,"  &c.  Section  38  enacts  "that  no  bankrupt  shall  be 
entitled  to  the  certificate  under  that  act,  and  that  any  such  certificate,  if 
obtained,  shall  be  void,  if  such  bankrupt  shall  have  lost,  by  any  sort  of 
gaming  or  wagering,  in  one  day  20/.,  or,  within  one  year  next  preceding 
his  bankruptcy,  200/."  &c.  Then  the  thirty-ninth  section,  which  prescribes 
the  mode  of  obtaining  such  certificate  of  conformity,  contains  a  proviso 
"that  no  certificate  shall  be  such  discharge,  unless  such  court  (of  bank- 
ruptcy) shall,  in  writing  under  hand  and  seal,  certify  to  the  court  of  review 
that  such  bankrupt  has  made  a  full  discovery  of  his  estate  and  effects,  and 

3e2 


Digitized  by  Google 


993  Clark  v.  Smith.  H.  T.  1847. 

in  all  things  conformed  as  aforesaid,  and  that  there  does  not  appear  any 
reason  to  doubt  the  truth  or  fulness  of  such  discovery ;  and  unless  the 
bankrupt  make  oath  in  writing  that  such  certificate  was  obtained  fairly  and 
without  fraud,"  &c.    And  the  forty- second  section  enacts  "that  any  bank- 
rupt who  shall,  after  such  certificate  shall  have  been  confirmed,  be  arrested, 
or  have  any  action  brought  against  him  for  any  debt,  claim,  or  demand 
provable  under  the  fiat  against  such  bankrupt,  shall  be  discharged  upon 
entering  an  appearance,  and  may  plead,  in  general,  that  the  cause  of  action 
accrued  before  he  became  bankrupt,  and  may  give  this  act  and  the  special 
•9941    matter  m  'evidence  ;  and  such  bankrupt's  certificate,  and  the  con- 
firmation thereof,  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, fiat,  and  other  proceedings  precedent  to  the  obtaining  such 
certificate;  and,  if  any  such  bankrupt  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand,  where  judgment  has 
been  obtained  before  the  confirmation  of  his  certificate,  it  shall  be  lawful 
for  any  judge  of  the  court  wherein  judgment  has  been  so  obtained,  on 
such  bankrupt's  producing  his  certificate,  to  order  any  officer  who  shall 
have  such  bankrupt  in  custody  by  virtue  of  such  execution,  to  discharge 
such  bankrupt,  without  exacting  any  fee ;  and  such  officer  shall  be  hereby 
indemnified  for  so  doing."    On  the  part  of  the  defendant,  it  is  insisted 
that  the  effect  of  these  provisions  is,  that  the  certificate,  when  once  ob- 
tained, shall  not  be  questioned  upon  a  motion  for  the  bankrupt's  discharge ; 
but  that  the  creditor  must  seek  his  remedy,  if  he  has  any,  by  an  action 
upon  the  judgment.    It  is  to  be  observed,  however,  that  this  application 
is  addressed  to  the  court  with  reference  to  its  general  jurisdiction.    If  the 
bankrupt  is  entitled  to  an  audUd  quereld,  it  must  be  subject  to  all  the 
rights  of  the  creditor ;  one  of  which  would  be,  the  right  to  plead  thereto 
that  the  certificate  was  void  by  reason  of  gaming :  and,  if  that  be  so,  must 
not  the  same  answer  be  open  to  him  when  the  bankrupt  applies  to  the 
court  for  relief  in  a  summary  way?    The  question  whether  the  mere 
production  of  the  certificate  was  sufficient  to  entitle  the  bankrupt  to 
be  discharged  from   execution,  was  before  the  court  of  Queen's 
Bench  on  Friday  last,  in  the  case  of  Wearing  v.  Smith,  16  Law  Jo  urn., 
N.  S.,  Q.  B.  173,  when  it  was  determined  that  it  was  not;  but  that 
it  was  the  duty  of  the  court  to  see  that  the  certificate  is  not  avoided 
*9951   ^  &ny  of  the  circumstances  pointed  out  in  the  *act;  and  that, 
if  the  creditor  shows,  to  the  satisfaction  of  the  court,  that 
the  bankrupt  has  been  guilty  of  any  act,  the  commission  of  which  is 
declared  to  render  the  certificate  void,  he  is  not  entitled  to  such  summary 
relief.   The  answer  there  set  up,  as  here,  was,  that  the  bankrupt  had  been 
guilty  of  gaming,  and  had  thereby  sustained  losses  to  the  extent  mentioned 
in  the  statute.    The  gaming  was  denied  by  the  bankrupt.    But  the  court, 
exercising  its  judgment  on  the  materials  presented  to  it,  thought  the  charge 
of  gaming  proved,  and  consequently  discharged  the  rule.   In  the  present 
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case,  affidavits  have  been  filed  in  answer  to  the  rule,  imputing  to  the 
bankrupt  gaming  to  a  very  considerable  extent.  To  these  affidavits,  no 
answer  whatever  is  attempted  to  be  given,  (a)  It  is  insisted  on  his  part 
that  he  is  not  bound  to  answer  them,  the  certificate  being  conclusive  until 
set  aside  by  the  court  of  review.  This,  therefore,  is  not  a  case  of  con- 
troverted facts.  Upon  the  affidavits,  we  think  there  is  no  reasonable 
ground  for  doubting  that  the  charge  of  gaming  is  well  founded :  and, 
upon  the  authority  of  the  case  last  cited,  we  hold  that  the  creditor  was  at 
liberty  upon  this  motion  to  dispute  the  validity  of  the  certificate  on  that 
ground,  and  therefore  discharge  this  rule. 

Rule  discharged  with  costs. 

(a)  Quart  as  to  the  existenco  of  any  opportunity  of  replying  to  these  affidavits.  The  charges 
do  appear  to  have  been  answered  by  anticipation,  vide  supri,  983. 
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THE  PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
See  Plkadixg,  L  2. 

ACCORD  AND  SATISFACTION. 

To  a  count  by  endorsee  against  acceptor  of  a 
bill  of  exchange,  the  defendant  pleaded, 
that,  after  the  accruing  of  the  causes  of  no- 
tion in  the  declaration,  and  before  the  com- 
mencement of  the  suit,  the  defendant  and 
plaintiff  accounted  together  of  and  concern- 
ing the  said  causes  of  action,  and  all  other 
cluimt  and  demands  then  bemg  between  them  : 
and  that,  on  that  accounting,  a  certain  sum 
only  was  found  duo  to  the  plaintiff,  which 
sum  the  defendant  paid,  and  the  plaintiff 
received,  in  full  satisfaction  of  the  sum  so 
due  and  owing  as  last  aforesaid. 

Tho  plaintiff  replied,  that  he  and  the  de- 
fendant did  not  account  together  of  and 
concerning  the  causes  of  action  in  the  de- 
claration, and  of  all  other  claims  and  demands 
then  being  between  the  plaintiff  and  the  de- 
fendant, tnodo  et  fortnd  : — 

Held,  on  demurrer,  that  the  traverse  was 
well  taken.    Sutton  v.  Page.       Page  '204 

Jnd  tee  Pleading,  III.  L 

ACCOUNT  STATED. 
Principle  upon  which  new  cause  of  action 
by.  212,  n. 

ACTION  UPON  THE  CASE. 
See  Cask. 

ADDING  PLEA. 
Sec  Bawkhcpt,  HI.  2* 

AFFIDAVIT. 
L  Intituling. 

An  affidavit  intituled  "  W.  W.,  carrying  on  bu- 
siness under  the  name  or  style  of  W.  T.  & 
Co.,  plaintiff,  and  C.  F.,  defendant" — the 
plaintiff  having  so  described  himself  in  the 
writ,— was  held  sufficient  Whit*  v.  Felt- 
ham.  658 

vol.  m.  77 


It  Form  of  Jurat. 
» Sworn  in  court  the  5th  day  of  November, 
1840,  before  E.  V.  W."  (die  judge's  signa- 
ture,) is  a  sufficient  jurat.    2 name  v.  Jack- 
»  ton.  Page  061 

Jnd  tee  Costs,  III.  2. 

CouaT  or  RaacESTs. 

AGREEMENT. 
Consideration. 
A.  contracted  to  purchase  of  B.,  the  goodwill, 
&c.,  of  a  public-house.  On  the  back  of  the 
agreement  was  the  following  memorandum, 
written  and  signed  by  C,  after  die  execu- 
tion of  the  agreement  by  A.  and  B.:— *I 
hereby  undertake  that  my  daughter,  B..  shall 
perform  all  the  covenants  and  conditions 
named  in  the  annexed  agreement,  and  hold 
and  consider  myself  responsible  for  her." 
The  whole  was  described  by  the  witness 
as  having  been  one  entire  transaction.  In 
an  action  against  C.  to  recover  back  the  de- 
posit, on  the  purchase  going  off  by  the  de- 
fault of  the  vendor  *—Held,  that  the  agree- 
ment and  endorsement  might  be  looked  at 
together  for  the  purpose  of  making  out  a 
consideration  for  the  defendant's  promise. 
Coldham  v.  Shmder.  312 
Jnd  tee  Evukxcb,  IV. 
Stamps,  L 

ALIEN. 

Grant  of  Letters  patent  to,  or  in  Trust  for,  an 
Alien — See  Lkxtkbs-Patutt,  IL  1,  IIL 

AMBIGUITY. 
See  Parliament.  L 

AMENDMENT. 

L  Jt  Nisi  Prim,  under  3  tf  4  W.  4j  c.  42,  A,  23. 

In  case  against  a  surveyor  of  highways,  ap- 
pointed under  die  2  &  8  Vict  c.  84j  for  the 
following  words  alleged  to  have  been  spoken 
by  him  at  a  public  auction,  in  reference  to 
certain  unfinished  houses  at  a  place  called 
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Agar  Town,  which  the  plaintiff  had  put  up 
for  sale  My  object  in  attending  this  Mile, 
is,  to  inform  purchasers,  if  there  be  any  here 
present,  that  I  shall  not  allow  purchaser* 
(meaning  persons  who  then  might  be  disposed  to 
purchase  at  the  taxd  tale  the  said  house  of  the 
plaintiff,  to  exposed  for  tale  at  aforesaid,)  to  be 
finished  or  occupied,  until  the  roads  are 
made  good  in  Agar  Town.  I  have  no 
power  to  compel  any  one  to  make  the  roads ; 
but  I  have  power  to  stop  the  building?  un- 
til the  roads  are  made.  If  there  shall  be 
any  purchasers,  they  will  have  to  keep  the 
carcasses  in  their  unfinished  state  until 
the  roads  are  made,*'— the  judge  at  the  trial 
allowed  the  declaration  to  be  amended,  un- 
der the  3  &  4  W.  4,  c.  42,  s.  23,  by  substitut- 
ing for  the  words  in  italic,  the  words  M  the 
houses  •"—Held,  that  such  amendment  was 
properly  allowed.    Pater  v.  Baker.  Page  381 

IL  AfUr  Judgment  on  Demurrer. 

The  court  refused  to  allow  a  replication  to  be 
aAcr  the  lapse  of  a  year  after  judg- 
;  pronounced  on  demurrer,  the  case  hav- 
ing previously  stood  over  that  the  parties 
might  mutually  agree  to  amend,  and  both 
having  declined  to  do  so.  Hammond  v. 
ColU.  212 
And  see  Bankrupt,  III.  2. 

AMENDS. 
Tender  of— See  Lib  it. 

ANNUITY. 
L  Provable  in  Bankruptcy. 

The  provision  in  7  &  8  Vict.  c.  96,  s.  25,  that 
every  sum  of  money  payable  by  way  of  an- 
nuity or  otherwise,  at  any  future  time  or 
times,  by  virtue  of  any  bond,  covenant,  or 
other  securities,  shall  be  deemed  and  taken 
to  bo  debit,  within  the  meaning  of  the  5  & 
6  Vict  c.  116,  and  of  that  art,  is  not  retro- 
spective.   Thompson  v.  Lack.       Page  540 

IL  Reunite  of  Co-surety . 

A  release  to  one  of  two  sureties  who  had  en* 
tered  into  a  joint  and  several  covenant  to 
pay  an  annuity,  in  default  of  jmyment  by 
the  grantor,  was  accompanied  by  a  proviso 
that  such  lease  should  not  prejudice  the 
right  of  the  grantee  to  enforce  its  payment 
against  the  grantor  nnd  the  other  surety,  or 
either  of  them  •.—Held,  that  the  proviso  re- 
strained the  operation  of  the  release,  and  that 
the  liability  of  the  co-surety  was  not  affected 
by  such  release.    Thompson  v.  Lack.  540 

RL  Replication  to  a  Plea  of  no  Memorial. 

A  replication  taking  issue  on  a  plea  alleging 
that  no  memorial  of  an  annuity  had  been 
enrolled,  and  setting  forth  such  memorial, 
properly  concludes  with  a  verification  by 
the  record.    Thompson  v.  Lack.  540 


APOLOGY 
See  Libel. 

k  APPOINTMENT. 
Eztcution  of — See  Htsbaxd  iko  Wrrx,  Q. 

ARBITRAMENT. 
I.  Making  Order  of  Reference  a  Rule  of  Court 

An  order  of  nisi  prius,  referring  a  cause  of  ar- 
bitration, mny  be  made  a  rule  of  court 
without  any  express  reservation  of  a  power 
so  to  do.    Millington  v.  Claridge.    Page  609 

II.  Setting  aside  Atrard. 

1.  The  court  will  not  set  aside,  or  refer  bark, 
an  award  for  an  objection  in  point  of  law 
not  apparent  on  die  face  of  it :  as,  upon  a 
suggestion  that  the  arbitrator  improperly 
treated  as  a  penalty  that  which  was,  by  the 
express  contract  of  the  partirs,  stipulated 
and  ascertained  damages.  Fuller  v.  Fen. 
wick.  703 

2.  So,  whether  it  is  the  award  of  a  profes. 
sional,  or  of  a  lay  arbitrator.  Ibid^ 

III.  Attachment  for  yon-performance  of  Ateerd, 

1.  A  party  attached  for  contempt  in  not  per- 
forming nn  award,  and  sentenced  to  impri- 
sonment for  a  definite  period,  is  not,  by  un- 
dergoing such  imprisonment,  exonerated 
from  the  performance  of  the  award.  The 
Queen  v.  Hemnoorth,  745 

2.  And,  temble,  that  an  action  upon  the 
may  be  maintained  at  the  same  time. 


3.  Course  of  proceeding  for  eni 
formance  of  an  award  by  attachment. 

ARREST. 

C*SE,  II. 


Ibul 


ASSIGNEE  OF  REVERSION. 
Within  32  H.  8,  c.  34. 

1.  The  grantee  of  part  of  the  grantor's  re- 
versionary interest  in  the  wholo  of  tho 
property  in  which  a  particular  estate — as  a 
term  of  years— has  been  created,  is  an  as- 
signee of  the  reversion  within  the  32  H.  8, 
c.  34;  but  tho  grantee  of  the  whole  rever- 
sionary interest  in  part  of  the  property,  is  not 
such  an  assignee.    Wright  v.  Bummghrt.  665 

2.  A.,  in  February,  18 JO,  demised  to  E  for 
twenty-one  years  as  from  Christmas  then 
last.  B.,  in  Januaryt  1 81 1,  demised  to  D.  for 
three  years  and,  in  April,  1842,  demised  to 
K.  for  the  whole  of  B.'s  term,  less  one  day  >— 
Held,  that  E.  was  an  assignee  of  the  rever- 
sion of  the  premises  demised,  within  the 
statute.  lend 

3.  A  declaration  in  trespass  alleged  that  the 
defendant  with  force  and  arms  broke  and  en- 
tered the  plaintiff's  dwelling-house. 

Plea — that  A.,  being  seised  in  fee  of  the 
dwelling-house,  demised  it  to  R  for 
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ant  for  all  the  residue  of  his  term,  wanting 
one  day;  and  that  the  plaintiff,  claiming 
tide  under  colour  of  a  charter  of  demise, 
pretcndtd  to  have  been  thereof  made  to  him 
by  A.,  for  life,  before  the  making  of  the  de- 
mise by  A.  to  B., — whereas  nothing  ever 
patted  by  virtue  of  that  charter,— during 
tho  continuance  of  the  several  terms,  en- 
tered into  the  dwelling-house,  and  was 
thereof  possessed ;  whereupon  the  defend- 
ant entered,  Stc.  Replication— that,  before 
the  making  of  the  demise  from  B.  to  the 
defendant,  and  whilst  B  was  possessed  of 
the  term,  B.  demised  the  premises  to  D. 
for  three  years;  and  Uiat  D.  assigned  his 
term  to  the  plaintiff,  who  thereupon  became 
possessed,  and  remained  so  until  the  com- 
mitting of  the  trespasses.  Rejoinder — that 
the  demise  to  D.  was  subject  to  a  con- 
dition, that  the  condition  was  broken, 
and  that  the  defendant  entered  for  the 
breach: — Held — first,  that  the  defendant, 
being  an  assignee  of  tho  reversion  widiin 
the  32  H.  8,  c.  34,  could  avail  himself  of 
tho  breach  of  condition — secondly,  that  the 
allegation  of  a  mere  pretended  charter  of  de- 
mise did  not  show  title  in  the  plaintiff — 
thirdly,  that  the  allegation  tliat  the  trespass 
had  been  committed  wUh  fore*,  and  arm*,  did 
not  import  n  forcible  entry — fourthly,  that  the 
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ASSISE  OF  NOVEL  DISSEISIN. 
50,  n.,  51,  n. 

ASSURANCE. 
Set  Lir*  Assubahc* 

ATTACHMENT. 
For  Non-performance  of  duxtrd — See  Abbitra- 

XKXT,  HI. 

ATTORNEY. 

I.  Authority  of. 
Though  the  court  will,  in  general,  where  a 
defendant  is  prejudiced  by  the  act  of  an 
attorney  in  acting  lor  him  without  authority, 
leave  him  to  his  remedy  against  the  attor- 
ney, if  solvent;  that  rule  does  not  apply, 
where  the  defendant  is  in  custody  by  reason 
of  the  unauthorized  act,  or  where  the  plain- 
tiff or  his  auorney  is  party  to  the  wrong. 
Hambidge  v.  Dt  la  Crouie.  Page  742 

U.  Lten  of. 

1.  The  lien  of  an  attorney  attaches  upon 
money  received  by  way  of  compromise; 
though  the  verdict  aud  judgment  bo  against 
his  client    Davie*,  detn.,  Lowndes,  ten.  823 

2.  Upon  an  application  to  give  effect  to  such 
lien,  the  affidavit  should  show  die  amount 
claimed  by  the  auorney.  Ibid. 

III.  Changing. 
J .  Upon  an  application  to  change  tho  attorney, 
where  the  client  is  unacquainted  widi  the 
English  language,  the  affidavits  must  clearly 


show  that  the  purport  and  object  of  the  mo- 
tion are  known  to  and  sanctioned  by  the  client. 
Davies,  dem.,  Loumdei,  ten.  Page  808 

2.  It  is  no  objection  to  such  an  application, 
that  it  is  made  aAcr  final  judgment.  Jbid. 

AWARD. 
See  Aubituamkxt. 


BAILIFF'S  FEES. 
See  Subbiff. 

BANKER. 
Lien  of. 

1.  The  general  lieu  of  bankers  on  securities 
of  their  customers  deposited  with  them,  is 
part  of  the  law-merchant,  and  to  be  taken 
judicial  notice  of  as  such.  Branddo  v.  Bur- 
nett. 519 

2.  A.  bought  on  account  of  R,  and  with  B.'s 
money,  certain  exchequer  bills,  which  A. 
deposited  in  a  box  tliat  he  kept  at  his  bank- 
ers', himself  retaining  die  key.  Whenever 
it  became  necessary  to  receive  the  interest 
on  the  exchequer  bills,  and  to  exchange 
them  for  new  ones,  A.  was  in  die  habit  of 
taking  them  out  of  the  box  and  giving  them 
to  the  bankers  for  that  purpose  (such  being 
the  usual  course  of  business) ;  which  being 
accomplished,  die  new  exchequer  bills 
wore,  as  soon  as  conveniently  might  be, 
handed  over  to  and  locked  up  by  A.  in  die 
box,  the  amount  of  interest  received  by  the 
bankers  being  passed  to  the  credit  of  A.'s 
account.  The  exchequer  bills  themselves 
were  never  entered  to  A.'s  account,  nor  hud 
die  hankers  any  notice  or  knowledge  that 
they  were  not  tho  property  of  A.  himself. 

On  the  1st  of  December,  1830,  A.  took 
the  exchequer  bills  out  of  the  box,  and  rff- 
lipered  them  to  the  bankers,  for  the  pur  pax  of 
receiving  the  iuterett  and  exchanging  them  for 
neio  one*.  The  bills  were  accordingly  ex- 
changed :  but  the  new  bills  (A.  being  ab- 
sent from  business  ou  account  of  illness) 
remained  in  the  iiossession  of  the  bankers 
down  to  the  time  of  A.  s  failure,  on  the  23d 
of  January,  1837,  his  account  in  the  mean 
time  having  been  considerably  overdrawn: 
Held,  in  an  action  at  the  suit  of  R,  the 
true  owner,  (reversing  the  judgment  of  the 
Exchequer  Chamber,)  that  die  bankers  had 
no  lien  upon  these  exchequer  bills  for  the 
general  balance  due  to  diem  from  A.,  al- 
though such  securities  are  transferable  by 
delivery;  die  circumstances  under  which 
they  came  to  their  hands  being  inconsist- 
ent with  the  existence  of  a  general  hen.  Jbid. 

BANKING  COMPANY. 
Scire  Facias  to  charge  Members,  under  7  G.  4.  c.  46. 
1.  The  fact  of  a  scire  facias,  to  charge  a  party  as 
a  member  of  a  banking  co-partnership,  un- 
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dcr  the  7  G.  4,  c.  46,  s.  13,  having  been  is- 
sued without  leave  of  the  court,  in  a  ea.se 
where  such  leave  is  necessary,  or  being  am- 
biguous on  the  face  of  it,  is  a  mere  irregu- 
larity, to  be  taken  advantage  of  on  motion, 
and  promptly.  Ricketts  v.  Bowhay.  Page  S89 

2.  But,  where  the  writ  stated  that  A.  B.  and 

C.  D.  "  were  at  the  time  of  the  judgment  and 
gtill  are'"  members  of  the  co-partnership, 
and  prayed  execution  against  them ;  and  the 
declaration  recited  a  scire  facias,  charging 
them  as  executrix  and  administrator  re- 
spectively of  persons  who  were  members 
at  the  time  of  their  respective  deaths,  (which 
took  place  before  the  judgment,)  and  pray- 
ing execution  of  the  goods  and  chattels  of 
the  deceased  in  the  hands  of  A.  B.  and  C. 

D.  as  executrix  and  administrator  to  bo  ad- 
ministered ?—Held,  that  this  misrecital  was 
a  substantial  variance,  the  right  to  take  ad- 
vantage of  which  was  not  waived  by  the 
defendants  in  the  scire  facias  obtaining  or- 
ders for  time  to  plead.  Ibid. 

3.  Quart,  whether  under  this  statute  recourse 
can  be  had  against  the  estates  of  deceased 
members  of  the  co-partnership.  Ibid. 

Jnd  see  Fabthers,  HI. 

BANKRUPT. 
I.  Proof  of  Annuity. 

The  provision  in  7  &  8  Vict  c.  96,  s.  25 
that  every  sum  of  money  payable  by  way 
of  annuity  or  otherwise,  at  any  future  time 
or  times,  by  virtue  of  any  bond,  covenant,  or 
other  securities,  shall  be  deemed  and  taken 
to  be  debts,  within  the  meaning  of  the  5  & 
6  Vict.  c.  116,  and  of  that  act,  is  not  retro- 
spective.   Thompson  v.  Lack.  540 

II.  Certificate. 

1.  Discharge  from  Execution  ] — By  a  charter- 
party  entered  into  between  A.  and  B.,  it  wns 
provided  that  the  ship,  which  was  described 
to  be  of  the  burden  of  310  tons,  or  there- 
abouts, should  proceed  to  Ichaboe,  and  there 
receive  a  full  and  complete  cargo  of  guano, 
(which  was  to  be  taken  to  the  ship's  boats 
at  the  merchant's  risk  and  expense,  die 
captain  to  render  all  possible  aid  with  his 
crew  in  rigging  stages,)  not  exceeding  whut 
she  could  reasonably  stow  and  carry,  and 
therewith  proceed  to  a  port  in  tl»e  United 
Kingdom  ;  and  B.  agreed  to  load  the  vessel, 
and  to  pay  freight  4/.  10*.  per  ton,  und  5/.  per 
day  demurrage.  If  labourers  went  out  in 
the  vessel,  the  owner  to  be  allowed  lit.  pa- 
man  per  diem.  Penalty  for  breach,  1 800/. 
Should  the  vessel  arrive  on  or  before  u 
given  day,  B.  was  to  pay  5(Jt  over  and 
above  the  specified  freight. 

An  action  having  been  brought  against 
B.,  in  April,  1845,  fur  not  providing  a  cargo 
pursuant  to  the  charier-party,  judgment  by 
default  was  signed  on  tho  1st  of  July,  and, 


on  the  26th  of  November,  the  damages  were 
assessed  at  16411.  3*.  9d„  and  final  judg- 
ment was  signed  on  the  8Ui  of  December. 

On  the  16th  of  May,  1845,  a  fiat  issued 
against  R,  under  which  he  obtained  his  cer- 
tificate on  the  22d  of  August,  subject  to  a 
suspension  of  six  months  from  the  8th  of 
July. 

R  having  been  taken  upon  a  ca.  sa.  on  the 
3d  of  February,  1846  : — 

Held,  that  this  was  not  a  debt  or  demand 
provable  under  the  fiat,  and,  consequently, 
that  B.  was  not  entitled  to  be  discharged 
from  custody.    Woolley  v.  Smith.   Page  610 

2.  Void  by  Reason  of  Gaming.] — Upon  an  ap- 
plication at  chambers,  under  the  5  &  6 
Vict.  c.  122,  s.  42,  to  discharge  a  bankrupt 
who  has  obtained  his  certificate,  from  exe- 
cution for  a  demand  provable  under  the  fiat. 
it  is  competent  to  the  judge  to  receive  affi- 
davits to  show  that  the  certificate  is  void  by* 
reason  of  gaming,  under  s.  38.  Clark  v. 
Smith.  982 

3.  In  such  a  case,  the  court  Las  no  original  ju- 
risdiction. Ibid. 

IU.  Proceedings  on  Bond  git-en  under  I  2 
Vut.c.  110,  s.  8. 

1.  To  an  action  against  a  surety  upon  a  bond 
given  under  the  1  &  2  Vict.  c.  1 10,  s,  8,  the 
defendant  pleaded,  that,  after  the  making 
of  the  bond,  and  before  the  commencement 
of  the  suit,  the  plaintiff  brought  an  action 
against  tho  principal  in  B.  R.,  and  recovered 
against  him,  and  issued  a  aw.  thereon, 
under  which  the  principal  was  taken;  that 
the  latter  thereupon  caused  himself  to  be 
brought  up  by  habeas  corpus  before  a  judge, 
u  who,  then,  and  before  any  breach  of  the 
condition  of  the  bond,  and  before  the  time 
for  the  principal  reudering  himself  accord- 
ing to  the  practice  of  die  said  court  and  the 
said  condition  had  expired,  and  according 
to  the  practice  of  the  said  court,  committed 
him  to  the  custody  of  the  marshal,  in  exe- 
cution at  the  suit  of  the  plaintiff  upon  the 
said  judgment ;"  that  the  marshal  received 
and  kept  him  in  execution  as  aforesaid,  ac- 
cording to  the  practice  of  the  said  court, 
until  and  after  the  return-day  of  the  ca.  so., 
for  a  long  space  of  time,  to  wit,  hitherto; 
and  that,  from  the  time  of  the  recovery  of 
the  said  judgment,  until  he  was  so  taken  un- 
der the  ca.  »a_,  the  principal  was  always 
ready  and  willing  to  render  himself  accord- 
ing to  the  practice  of  the  court  and  the  said 
condition,  and,  whilst  he  remained  in  custo- 
dy as  aforesaid,  was  ready  and  willing  to 
render  himself,  and  would  have  rendered 
himself  accordingly,  but  that  he  was  pre- 
vented  by  the  plaintitT  from  so  doing  in  man- 
ner aforesaid  :— 

Held,  that,  if  the  plea  was  to  be  reeardpd 
as  a  plea  of  performance,  it  was  bad,  for  not 
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stating  distinctly  that  the  principal  did  ren- 
der himself  according  to  the  practice  of  the 
court ;  and  that,  if  it  was  to  be  considered 
as  a  plea  in  excuse,  it  was  equally  bad,  for 
not  distinctly  alleging  that  the  act  of  the 
plaintiff  in  suing  out  the  ca.  sa.  against  the 
principal,  made  it  impossible  for  him  to  ren- 
der—the court  not  taking  judicial  notice  that 
the  issuing  of  that  writ  was  any  impediment 
to  a  render.  Hayward  v.  Bennett.  Page  404 
2.  That  the  court  allowed  an  additional  plea 
to  be  pleaded,  after  judgment  for  the  plain- 
tiff on  demurrer,  and  without  affidavit  of 
merits.    Hayward  v.  Bennett.  418 

BARON  AND  FEME. 
See  Hcsbasd  xsi>  Win. 

BILL  OF  EXCEPTIONS. 

Sealing. 

1.  Where  a  party  has  lost  the  benefit  of  a  bill 
of  exceptions  tendered  to  die  ruling  of  a 
judge  at  nisi  prius,  or  at  the  assizes,  by  the 
death  of  tho  judge,  and  without  any  default 
on  his  own  part,  it  is  not  competent  to  an- 
othor  judge  of  the  court  out  of  which  the 
record  issues,  to  seal  the  bill  of  exceptions. 
Newton  v.  Boodle.  795 

2.  But,  in  such  a  case,  the  court  will,  where 
circumstances  warrant  it,  allow  tho  party  to 
move  for  a  new  trial,  although  tho  time  for 
so  doing  has  elapsed.  Ibid. 

Jlnd  set  Practicx,  XI. 

BILLS  AND  NOTES. 
L  General  Megation  of  Presentment. 

1.  In  a  count  by  ondorsee  against  the  drawer 
of  a  bill  drawn  payable  in  London,  the  ve- 
nue being  laid  in  London,  a  general  allega- 
tion of  presentment  was  held  to  be  a  sufficient 
allegation  of  a  presenunent  in  London,  since 
die  rule  of  Hilary  term,  4  W.  4,  r.  8.  Boy- 
dell  v.  Harkness.  168 

2.  Qu<prf,  whether  the  defect  would  have  been 
aided  by  the  defendant's  pleading  over,  if 
the  venue  had  been  laid  elsewhere.  Ibid. 

II.  Omission  of  Christian  Name  of  Party. 

1.  A  count  on  a  bill  of  exchange— by  endor- 
see against  acceptor — alleged  diat  "  one  I. 
B.  Doc,"  on,  &c.,  made  his  bill  of  exchange, 
Sec. — The  court  refused  to  set  aside  as  frivo- 
lous a  demurrer  assigning  for  cause  that  the 
drawer  was  describe''  in  the  count  by  the 
initials  of  his  Christian  name  only,  without 
alleging  any  excuse  *or  the  omission  of  his 
Christian  name,  or  showing  that  ho  was  so 
designated  in  the  bill.    Turner  v.  FUt.  701 

2.  Semble,  that  the  omission  is  fatal  on  special 
demurrer.  Ibid. 

III.  Coverture  of  Payee. 
To  a  count  against  the  maker  of  a  promissory 
note,  he  pleaded,  tn  bar,  that,  at  the  time  of 
making  the  note,  the  plaintiff  was  the  wife 
of  A.,  that  the  consideration  for  tho  note  was 


the  loan  of  money  of  A.  advanced  by  the 
plaintiff  to  the  defendant  without  A.'s  au- 
thority and  against  I  us  will,  that  the  plain- 
tiff took  the  note,  and  held  and  Mill  holds 
the  same,  without  the  authority  and  against 
the  will  of  A.,  and  that  he  never  had  any 
property  in,  or  right  to,  the  note  -.—Held,  an 
informal  plea  of  coverture.  Guyard  v.  Sut- 
ton, Page  153 
IV.  Rule  to  Compute—See  P*actics,  IV. 
And  see  Partbtebs,  II  2,  3,  4. 

BOND. 

I.  Made  in  France— See  Pleadiko,  IIL  2. 

IL  Staying  Proceedings. 
Staying  proceedings  in  debt  on  bond,  under  the 
4&5  Ann.c.  16,s.  13.  Robinson  v.  Brown.  54 


CASE. 
I.  For  Negligence. 

1.  A  gas  company  incorporated  by  act  of  par- 
liament, with  the  usual  powers  to  take  up 
pavements,  &c.,  for  tho  purpose  of  laying 
down  and  repairing  mains,  pipes,  &c,  had 
for  some  years  supplied  gas  to  a  house  be- 
longing to  the  plaintiff ;  tho  only  means  of 
shutting  it  off  being  by  a  stop-cock  within 
the  house,  the  key  of  which  was  kept  by 
the  occupier.  Tho  last  tenant,  on  quitting, 
gave  notice  to  the  company  that  he  should 
not  require  any  further  supply;  and  one  of 
their  workmen,  nt  his  request,  removed  a 
chandelier  from  one  of  die  rooms,  leaving 
tho  end  of  the  pipe  properly  secured.  The 
internal  fittings  wero  the  property  of  the 
plaintiff.  Whilst  the  house  remaiued  un- 
tenanted, the  gas  by  some  unexplained 
means  escaped,  and  an  explosion  took  place, 
by  which  the  houso  was  considerably  da- 
maged. 

In  case  against  the  company,  alleging  a 
breach  of  duty  on  their  part  in  not  taking 
proper  means  to  prevent  the  influx  of  the 
gas  into  the  house,  the  judge  having,  upon 
the  above  facts,  directed  a  nonsuit,  die  court 
declined  to  interfere.  Holdeny.  The  Liverpool 
New  Gas  Company.  1 

2.  Negligence  on  the  part  of  the  plaintiff  was 
held  to  be  an  admissible  defence  under  the 
plea  of  not  guilty.  Ibid. 

3.  In  case  against  a  railway  company  for  so 
negligently  managing  and  conducung  an 
engine,  diat  certain  premises  of  the  plain- 
tiff adjoining  die  line  were  destroyed  by 
fire  emitted  from  the  engine,  evidence  is 
admissible  for  die  purpose  of  showing  that 
other  engines  belonging  to  the  company, 
upon  other  occasions,  in  passing  along  the 
line,  Uirew  sparks  of  ignited  matter  to  a 
sufficient  disuincc  to  reach  die  building  in 
question— without  showing  the  precise  cir- 
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rum  stances  tinder  which  this  occurred. 
Piggot  v.  Eastern  Counties  Railway  Com- 
pany. Page  229 

4.  The  fact  of  premises  being  fired  by  sparks 
emitted  from  a  passing  engine,  is  prima 
facie  evidence  of  negligence  on  the  part 
of  the  company,  rendering  it  incumbent  on 
them  to  show  that  some  precautions  had 
been  adopted  by  them,  reasonably  calcu- 
lated to  prevent  such  accidents.  Ibid. 
IL  For  Malicious  Arrest. 

In  case  for  maliciously,  and  without  reasona- 
ble or  probable  cause,  causing  the  plaintiff 
to  be  arrested  on  a  capias  under  the  statute 
1  Sc2  Vict  c,  1 10,  s.  3,  the  order  for  which 
had  been  obtained  upon  an  affidavit  not 
fairly  disclosing  the  nature  of  the  contract, 
for  the  alleged  broach  of  which  the  defend- 
ants were  suing — the  judge  having  stated, 
that,  in  his  opinion,  the  plaintiff  had  failed 
to  make  out  a  want  of  reasonable  and  pro- 
bable cause,  told  the  jury,  that,  to  entitle  the 
plaintiff  to  a  verdict,  they  must  be  satisfied 
that  there  was  a  total  want  of  reasonable 
and  probable  cause,  and  that  die  defendants 
had  acted  with  malice : — Held,  a  misdirec- 
tion.   Gibbons  v.  Mison.  181 

CERTIFICATE. 
See  Bankruft,  IL 

CHARTER-PARTY. 
See  Bankrupt,  IL  1. 

CHRISTIAN  NAME. 
Omission  of— See  Bills  and  Notes,  II. 

CHURCHWARDENS. 
Election  of. 

Flom  the  year  1648,  (the  earliest  period  of 
which  any  reeonls  could  be  found,)  the 
parish  of  St.  S.  W.,  in  die  city  of  London, 
had  been  governed  by  a  select  vestry,  com- 
posed of  the  rector  and  churchwardens, 
and  those  inhabitants  who  had  served  the 
office  of  churchwarden,  or  paid  a  fine  for 
not  serving.  Down  to  the  year  1734  (ex- 
cept in  two  or  three  instances,  and  between 
1667  and  1672,  when  the  affairs  of  the 
parish  were  deranged  by  the  great  fire  of 
London,)  the  course  had  been,  for  the  se- 
lect vestry  annually  to  choose,  from  among 
the  parishioners  at  large,  one  person  to  act 
as  junior  churchwarden,  who  at  the  end  of 
the  year  succeeded  to  the  office  of  senior 
churchwarden.  From  1734  to  1775,  no  re- 
cords of  the  parish  oould  be  found.  And 
from  1775  to  1824,  the  same  course  had 
been  pursued,  excopt  in  four  instances. 
The  number  at  the  vestry  on  these  occa- 
sions was  sometimes  sixteen,  sometimes 
only  three. 

Upon  a  special  case,  leaving  it  to  the 
court  to  draw  such  inferences  from  the  facts 
as  a  jury  would  bo  warranted  in  drawing  >— 


Hela\  that  a  repeated  re-election  of  the 
same  person  to  the  office  of  senior  church, 
warden,  without  any  necessity  for  so  doing, 
was  in  violation  of  the  custom,  and,  conse 
quently,  void.   Gibbs  v.  Flight.    Page  961 

CO-CONTRACTOR. 
Plea  of  Non-joinder  of— See  Pleading,  I.  2. 

COLLIERY. 
See  Partners,  L  3. 

COLOUR. 
See  Assignee  of  Reversion,  3. 

COMMITTEE-MAN. 
See  Evidence,  IL 

CONCLUSION  OF  PLEA. 
See  Pleading,  I.  2 

CONDITION  PRECEDENT. 
See  Ship-Broker. 

CONSCIENCE,  COURT  OF. 
See  Court  op  Requests. 

CONSENT. 
See  Summons. 

CONSIDERATION. 
See  Agreement. 

CONSOLIDATION. 
See  Practice,  VIIL  4,  5. 

CONTRACT. 
Construction  of. 

1.  A.  contracted  to  buy  of  B.  certain  cement, 
in  casks  and  bags,  at  a  given  price,  for  cask , 
B.  agreeing  to  allow  A.  3«.  6<f.  for  each  ca.sk, 
and  2s.  6d.  for  each  bag,  Uiat  should  be  re- 
turned perfect. 

In  an  action  by  A.  against  B.  for  not  ac- 
cepting and  paying  for  the  casks  and  bags, 
the  declaration  averred  that  A.  duly  paid 
B.  for  the  said  cement,  and  for  the  casks  and 
bags ;  and  that,  although  A.  was  ready  and 
willing,  and  tendered  and  offered,  to  return 
the  casks  and  bags,  R  refused  to  accept  or 
pay  for  them. 

B.  pleaded  that  A.  did  not  duly  pay  B. 
for  the  said  cement,  casks,  and  bags ;  and 
that  A.  was  not  ready  and  willing  to  return 
the  casks  and  bags  to  R  within  a  reasona- 
ble time : — 

Held,  that  a  payment  of  tho  price  of  the 
cement  by  A.  after  an  action  brought  against 
him,  was  a  payment  according  to  the  eon- 
tract,  so  as  to  cntide  him  to  complain  of  a 
breach  of  the  contract  on  the  part  of  R 
Nelson  v.  Pat  trick.  772 

2.  Held,  also,  that  A.  was  not  bound  to  prove 
that  he  was  ready  to  return  all  tho  casks 
and  bags— the  allegation  being  in  this  re- 
spect divisible.  JbuL 
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CONVEYANCE  BY  MARRIED  WOMAN. 
Set  UrsiiAKD  ahd  Wirx,  III. 

COPYHOLDS. 
Not  within  the  statute  59  G.  3,  c.  12,  s.  17. 
Doe  d.  Bailey  v.  Foster.  Page  215 

And  me  Hcsbaxd  ajtd  Wtvx,  M 

COPYRIGHT. 
Dramatic  Work. 

1.  In  an  action  upon  the  statute  3  &  4  W.  4, 
c.  15,  s.  2,  for  penalties  for  the  representa- 
tion of  a  dramatic  piece  of  the  plaintiffs  at 
a  "place  of  dramatic  entertninment,"  with- 
out his  consent,  it  is  sufficient  to  describe  the 
offence  in  the  words  of  the  act  Lee  v. 
Simpson.  871 

2.  An  introduction  to  a  pantomime, — that  is, 
the  only  written  part  of  die  entertainment, — 
is  within  the  protection  of  the  act.  Ibid. 

3.  To  constitute  the  offence,  it  is  not  necessary 
to  show,  nor  need  the  declaration  aver,  that 
the  defendant  knowingly  invaded  the  plain- 
tiff's right.  Ibid. 

And  tee  Vbsux. 

COSTS. 

L  In  an  Action  upon  a  Judgment. 
Upon  moving  for  a  rule  for  costs  under  the 
statute  43  G.  3,  c.  46,  s.  4,  in  an  action  upon 
a  judgment,  an  affidavit  showing  the  reason 
for  adopting  that  course  is  indispensable. 
Retell  v.  WetherelL  321 

IL  Of  Demurrer— See  Pbacticb,  XIL  2,  3. 
III.  Taxation  of. 

1.  Of  notice  of  Action.] — The  sum  endorsed 
on  the  writ  for  costs  was  2/.  5*.  only.  On 
taxation  the  master  allowed  133/.  12$.  2d. 
costs  in  respect  of  the  notice  of  action ;  the 
only  objection  urged  before  him  being,  that 
the  plaint itf  was  not  entitled  to  any  costs 
incurred  prior  to  the  issuing  of  the  writ,  no 
exception  being  taken  as  to  the  amount. 
The  allowance  of  costs  for  the  notice  of  ac- 
tion was  held  to  bo  proper ;  and  the  court 
refused  to  enter  upon  the  question  of  amount 
Kent  v.  The  Great  Western  Railway  Com- 
pony.  714 

2.  Affidavit $  on  Motion  for  a  Review  ] — Upon 
a  motion  to  review  a  taxation,  the  affidavits 
ought  distinctly  to  point  to  the  particular 
objection,  and  to  show  that  the  attention  of 
the  officer  was  called  to  it  Per  Wilde,  C.  J., 
in  Kent  v.  The  Great  Western  Railway  Com- 
pany. 724 

3.  Subsistence  Money.] — In  an  action  for  breach 
of  a  charter-party,  the  trial  having  been  post- 
poned at  the  instance  of  the  defendants,  the 
plaintiff  detained  the  captain  of  the  vessel 
in  this  country  for  a  period  of  300  days, 
having  been  advised  by  counsel  that  he 
could  not  safely  exumine  him  under  the 
1  W.  4»  c.  22,  the  defendants  having  inti- 

an  intention  to  call  witnesses  to  im- 


pugn his  conduct  -.—Held,  that,  upon  taxation 
of  costs,  the  plaintiff  was  entitled  to  sub- 
sistence money  for  the  witness,  during  the 
whole  period  of  his  detention.  Evans  v. 
Watson.  Page  327 

IV.  Security  for  Costs— See  Irtxkflka d  k  a . 

COUNTY  COURT. 
Jurisdiction  of. 

1.  The  jurisdiction  of  the  eounty  court  is  ousted 
by  a  plea  or  cognisance,  setting  up  a  title  to 
the  freehold,  although  no  issue  be  taken  on 
that  part  of  the  plea  or  cognisance.  Tinnis- 
wood  v.  Pott non.  «J43 

2.  Where,  Uiercfore,  the  defendant  in  replevin 
made  cognisance  as  bailiff  of  An  alleging 
that  the  locus  m  quo  was  the  freehold  of  A., 
and  that  he,  as  bailiff,  took  the  cattle,  &c, 
damage  feasant ;  and  the  plaintiff  pleaded 
that  the  defendant  was  not  the  bailiff  of 
A.,  and  did  not,  as  such  bailiff,  take  the  cat- 
tle, &c. ;  and  issue  was  joined  on  this  plea  >— 
Held,  that  the  subsequent  proceedings  in  die 
county  court  were  coram  non  judice,  and 
void.  Ibid. 

COURT. 
Style  of— See  Judomkkt. 

COURT  OF  REQUESTS. 
Form  of  Affidavit  on  Motion  for  Suggestion. 
23  G.  2,  c.  33,  s.  19.] — Upon  n  motion  for  a 
suggestion  under  the  Middlesex  court  of  re- 
quests act  (23  G.  2,  c.  33,  s.  19,)  the  defend- 
ant in  his  affidavit,  described  himself  as 
"of  No.  51  Bedford  Row,  Holborn,  in  the 
county  of  Middlesex ;"  and  alleged  that  he, 
"  before  and  at  the  commencement  of  the 
suit,  was,  and  ever  since  had  been,  and  still 
was,  inhabiting  and  rosidont  in  Bedford  Row 
aforesaid,  and  that  he,  for  and  during  all  that 
time,  had  been,  and  still  was,  liable  to  be 
summoned  to  the  court  of  requests  held  at 
Kingsgate  Street,  Holborn,  aforesaid,  and  that 
the  cause  of  action,  and  every  part  thereof, 
arose  within  the  jurisdiction  of  the  saitl 
court :" — 

Held,  that  this  affidavit  did  not  allege, 
with  sufficient  distinctness,  that  the  defend- 
ant resided  in  Bedford  Row,  in  the  county 
of  Middlesex,  or  that  the  court  of  requests 
held  at  Kingsgate  Street  was  the  Middlesex 
court  of  requests.    Thome  v.  Jackson.  661 

COVENANT 
By  indenture,  dated  the  17th  of  November, 
1845,  reciting  that  A.  was  indebted  to  B.  in 
100/.,  A.  assigned  to  B  all  the  goods,  fix- 
tures, tools,  &c.,  which  then  were,  or  at  any 
time  during  the  continuance  of  that  security 
should  be,  in  and  upon  certain  premises,  to 
have,  receive,  and  tuke  the  said  goods,  tec., 
thereby  assigned,  as  per  schedule,  unto  B.  &r 
The  deed  contained  a  covenant  by  A.  for 
payment  of  the  1001.  on  the  8th  of  Febru- 
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ary,  1846  >- HeW,  that,  in  an  action  of  cove- 
nant for  non-payment  of  the  money,  B.  was 
not  bound  to  produce  the  schedule.  Dodnta 
v.  Heath,  Page  938 

COVERTURE. 
See  Bills  aitd  Notes,  III. 

CUSTOMS. 
Parochial— See  Chubchwebdbhb. 


DAGUERREOTYPE. 
Set  Lettebs  Patent,  IL 

DECEIT. 
Practised  on  the  Crown,  129,  n. 

DE  INJURIA. 
See  Pleadiso,  11L  2. 

DEMURRER. 
I.  Right  to  begins  76,  n. 
IL  Frivolous — See  Bills  anb  Notes,  II. 

DEPARTURE. 
Set  Assignee  or  Revebsion,  3. 

DEVISE. 

I.  Construction  of. 

1.  Estate  for  Life.] — Testator  devised  lands  to 
his  son  for  life,  with  remainders  in  strict 
settlement  to  his  issue ;  remainder  to  testa- 
tor's grandson  A.,  fur  life,  remainder  in  strict 
settlement  to  his  issues;  "and,  for  default 
of  such  issue,  then  to  the  use  of  my  grand- 
children, B.,  C,  Dn  and  E.,  (brothers  and 
sisters  of  my  grandson  A.,)  if  they  shall 
happen  to  be  living  at  the  time  of  his 
decease,  for  their  lives  and  the  life  of  the 
survivor  of  them,  to  take  as  tenants  in 
common,  and  not  as  joint-tenants;  and, 
from  and  after  their  several  deceases,  and 
the  decease  of  the  survivor  of  them  the 
said  B^  C,  D.,  and  E.,  to  the  use  of  the  first 
and  all  and  every  the  son  and  sons  of  the 
body  and  bodies  of  my  said  grandchildren, 
severally  and  successively  and  in  remain- 
der, one  after  another,  as  they  and  every 
of  them  shall  be  in  priority  of  birth  and  se- 
niority of  age,  end  of  the  several  and  re- 
spective heirs  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons  issuing,  tho 
elder  of  such  sons,  and  the  heirs  of  his 
body,  being  always  preferred  and  to  take 
before  the  younger  of  them  and  the  heirs 
of  his  and  their  body  and  bodies,  to  take  as 
tenants  in  common,  and  not  as  joint-tenants ; 
and,  for  want  or  in  default  of  such  issue,  to 
all  and  every  the  daughter  and  daughters 
of  the  four  grandchildren,  in  like  manner : 
"and,  in  case  either  of  my  said  grandchil- 
dren B,  C,  D.,  and  E.,  shall  happen  to  die, 
leaving  no  issue  behind  him,  her,  or  them, 


then  my  will  and  meaning  is,  that  all  and  sin- 
gular the  premises  herein  lastly  devised, 
shall  go  and  remnin  to  the  survivor  of  them, 
and  tl»e  heirs  of  his  or  her  body  lawfully  io 
be  begotten,  in  manner  aforesaid;  and,  on 
failure  of  issue  of  either  of  their  bodies) 
lawfully  begotten,  then  I  give,  devise,  and 
bequeadi  die  same  premises  to  the  use  of 
the  children  of  ray  brothers  F.  and  G/' 
&c. 

The  testator's  grandson  C  survived  his 
brothers  and  sisters,  and  entered  into  pos- 
session ;  the  testator  s  son,  and  his  grandson 
A.,  having  both  died  without  issue  : — 

Held,  that  C.  took  an  estate  for  life  only : 
the  effect  of  these  words— "shall  go  and 
remain  to  the  survivor  of  them,  and  the 
heirs  of  his  or  her  body  lawfully  to  be  be- 
gotten in  manner  aforesaid,''  being,  to  bring 
the  lands,  in  the  event  to  which  die  clause 
in  which  they  were  found  applied,  wiihuii 
the  preceding  clause,  which  gave  life  es- 
tates to  the  grandcluldren,  with  remainders 
in  tail  to  their  eons  and  daughters;  and 
there  being  no  other  part  of  the  will  to 
which  the  words  of  reference,  "  in  manner 
aforesaid,  could  be  applied.''  Doe  d.  U'oodaU 
V.  Woodall  Page  349 

2.  Estate  in  Fee.) — A.,  by  a  will  (eEccuted 
before  the  1st  of  January,  1838,)  devist-d 
as  follows:— *' I  give  and  bequeath  to  my 
son  B.  my  moiety  of  the  house  he  now  lives  in, 
and  all  my  personal  property  in  his  keep- 
ing — Held,  that  B.  took  tho  moiety  of  the 
house  in  fee.    Doe  v.  Faucett.  274 

IL  jSppointment  by  Wife  during  Coverturt—$et 

Ht7SBA!fD  AND  WlFE,  IL 

DISSOLUTION. 
Of  Partnership — See  Pabthebs,  ILL 

DRAMATIC  COPYRIGHT. 

Set  CoFYBlBBT. 


EJECTMENT. 
L  Form  of  Declaration, 
The  court  refused  to  grant  even  a  rule  nisi  for 
judgment  against  the  casual  ejector,  where 
die  notice  at  the  foot  of  the  declaration  re- 
quired tho  tenant  to  appear  "on  the  firs* 
day"  of  the  term,  instead  of  in  the  term 
generally.   Doe  d.  Burton  v.  Roe.  CO? 

II.  Service  of  Declaration. 
Service  of  a  declaration  and  notice  upon  the 
tenant,  by  showing  him  the  same,  off  tks 
premises,  and  attempting  to  serve  him  with 
a  copy,  and  to  explain  the  same  to  him,  and 
subsequently  leaving  a  copy  with  a  servant 
of  the  tenant  on  the  premises,  and  explain- 
ing it  to  him: — Held,  sufficient    Dos  d, 
Hope  v.  Roe.  770 
ESTATE, 
Sur  ausasin,  51,  (a). 
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ESTOPPEL. 
Whether  created  by  the  acceptance  of  posses- 
sion from  a  lessor,  or  by  the  acceptance  of 
a  demise  by  indenture,— determined  by  the 
cesser  or  expiration  of  die  estate  of  the  les- 
sor, occurring  subsequently  to  the  creation 
of  the  estoppel.  Page  224,  (c) 

See  Evidence,  V. 

ESTOVERS.  51,  (A). 

EVICTION. 
See  Lardlord  and  Terart,  II. 

EVIDENCE. 

I.  Competency  of  Witnete  under  6  If  7  Vxct.  c.  85. 

In  an  action  by  a  ship-broker  for  commission 
for  procuring  the  execution  of  a  charter,  a 
witness  called  for  the  plainliff,  stated,  on 
the  voir  dire,  that  he  had  introduced  the 
owner  to  the  broker ;  that  he  had  nothing 
to  do  with  the  negotiation,  and  had  no 
claim  on  die  owner  j  but  that  he  expected, 
pursuant  to  arrangement,  and  to  the  custom 
amongtU  brokers,  to  receive  half  the  amount 
of  the  commission  the  plaintiff  might  reco- 
ver in  this  action : — Held,  that  the  witness 
was  not  a  necessary  or  proper  party  to  be 
made  a  co-plaintiff,  nor  a  person  "  in  whose 
immediate  or  individual  behalf  "  the  action 
was  brought,  either  wholly  or  in  part,  with- 
in the  provi:*)  in  die  6  &  7  Vict  e.  85,  and 
consequently  that  he  was  made  a  competent 
witness  by  that  statute.   Hill  v.  Kitching.  229 

II.  Proof  of  Handuriting. 
Co  prove  that  the  defendant,  "J.  S.,  of  B. 
woolstapler,"  wrote  n  letter  authorizing  the 
secretary  of  a  projected  railway  company 
to  insert  his  name  in  the  list  of  committee- 
men, a  witness  was  called,  who  stated  that 
he  knew  a  "J.  S.  of  B.,  a  woolstapler,"  and 
diat  the  letter  produced,  and  bearing  the  B. 
post-mark,  was  his  handwriting:  die  wit- 
ness furdier  stating  diat  he  knew  another 
♦•J.  S.  of  B,"  also  a  woolstapler — Semble, 
that  there  was  no  evidei»cc  to  go  to  die  jury, 
to  identify  J.  S.,  the  comrnittec-man,  with 
J.  S.,  the  party  sued.    Barker  v.  Stead,  946 

III.  Proof  of  Notiet  to  a  Third  Party. 
B.  and  C.  became  jointly  ami  severally  bound 
to  A.  as  sureties  for  D.,  with  a  condition  for 
the  bond  to  be  void,  if  B.  and  C,  or  either 
of  them,  should,  within  one  calendar  month 
next  after  notice  given  to  them  of  D.'s  de- 
fault, pay  any  balance  that  might  be  due 
from  D.  to  A.,  not  exceeding  a  given  sum. 
In  debt  by  A.  against  the  executors  of  R 
the  issue  was,  whether  or  not  due  notice  of 
D.'s  default  had  been  given  to  die  defendants 
and  to  C: — 

Held,  that,  in  order  to  prove  notice  of  C, 
it  was  not  enough  to  produce  a  duplicate, 
with  proof  that  the  notice  had  been  sent  by 

vol.  m.  78 


post,  properly  addressed,  to  C;  but  that  A. 
was  bound  to  produce  the  original  notice, 
or  to  account  for  its  absence.  Robinson  v. 
Brown.  Page  754 

IV.  Agreement  in  Writing. 
In  debt  for  use  and  occupation,  one  of  die 
plaintiffs  witnesses,  on  cross-examination, 
said  diat  he  had  heard  from  the  plaintiff  $ 
attorney,  that  there  was  an  agreement  in 
writing : — Held,  that  diis  was  no  evidence 
of  the  existence  of  an  agreement,  so  as  to 
render  its  production  by  the  plaintiff  neces- 
sary.   Walton  v.  King.  60tr 

Jnd  $ee  Covekaht. 

V.  Recital  m  Deed, 
A.,  by  a  deed,  in  which  it  was  recited  that  he 
was  seised  in  fee,  mortgaged  to  B.  in  fee. 
Endorsed  on  this  deed  was  a  memorandum, 
signed  by  C— **that,  by  an  indenture  of 
surcharge,  bearing  date,  ice,  the  within  pre- 
mises were  charged  by  me,  the  purchaser  of 
the  equity  of  redemption  thereof  with  the  pay- 
ment of  the  further  sum  of  325t  and  inte- 
rest :" — 

Held,  that  this  amounted  to  an  admission 
by  C.  that  he  came  in  under  A.,  and  diat  he 
was  therefore  bound  by  the  recital  that  bound 
A.    Doe  d.  Gaisford  v.  Stone.  176 

EXCEPTION. 
See  Gbaht. 

EXCEPTIONS,  BILL  OF. 
See  Practice,  XL 

EXCHEQUER  BILLS. 
See  Banker. 


Plea 


EXCUSE. 

BAHKarrr,  I1L  1. 


EXECUTORS. 
See  Bakkir«  Compart,  3. 


FACTOR 
See  Principal  and  FACTon. 

FALSE  IMPRISONMENT. 
See  Trespass,  I. 

FALSE  JUDGMENT. 
See  Courtt  Court. 

FEME  COVERT. 
See  Bills  and  Notes,  111. 

HtTSRAND  AND  WlFB. 

FIRE. 
See  Case,  I.  3,  4. 

FORCIBLE  ENTRY. 
See  Assionek  or  Kkversior,  3. 

FOREIGN  JUDGMENT. 
In  assumpsit  on  a  judgment  or  decree  of  the 
of  Commerce  at  Brussels,  the  de- 

3f2 


Digitized  \rf  Google 


1006 


INDEX. 


fendant  pleaded,  that  he  was  not  at  any  time  | 
served  with  any  process  issuing  out  of  that 
court,  at  the  suit  of  the  plaintitfs,  for  the 
causes  of  action  upon  which  the  said  judg- 
ment or  decree  was  obtained,  nor  had  he 
at  any  time  notice  of  any  such  process,  nor  did 
he  appear  in  the  said  court  to  answer  the 
plaintiffs  :— 

Held,  bad,  inasmuch  as  the  plea  did  not 
show  that  the  proceedings  against  the  de- 
fendant in  die  Belgian  court  were  so  con- 
ducted as  to  deprive  die  defendant  of  the 
opportunity  of  defending  himself  dierein. 
Jit  y  notch  v.  Fenton.  Page  187 

FOREIGN  LAW. 
See  Pliadiso,  III.  2. 

FORMEDON,  50  (m). 

FRAUDS,  STATUTE  OF. 
See  Rail wat  Sbabxs,  1. 

FRENCH  LAW. 
Set  Pax  ad  i  kb,  HI.  2. 

FRIVOLOUS  DEMURRER. 
See  Bius  akd  Nona,  XL 


GAMING. 
See  Bankrupt,  II.  2. 

GRANT. 
Construction  of. 
1.  In  trespass  for  breaking  and  entering  the 
closes  of  A.,  (the  plaintifT,)  it  was  pleaded 
that  B.,  (the  defendant,)  being  seised  in  fee 
of  the  closes,  and  of  the  manor  of  M., 
whereof  the  closes  were  parcel,  demised 
the  closes  to  C.  for  ninety-nine  years; 
and  that,  afterwards,  by  indenture  made 
between  B.  of  the  one  part,  and  C.  of 
the  other  part,  C.  granted  to  the  defend- 
ant the  sole  and  exclusive  right  to  pursue, 
kill,  and  take  all  birds  of  warren  at  any 
time  during  the  term  in  and  upon  the  closes, 
together  with  free  liberty  to  enter  the  closes, 
and  diercin  to  pursue,  kill,  and  take  the 
birds  of  warren  in  and  upon  the  same,  at 
any  time,  at  his  free  will  and  pleasure ;  and 
so  justified  entering  upon  tho  closes  for  the 
purpose  of  pursuing  therein  birds  of  war- 
ren. A.  craved  oyer  of  the  indenture,  and 
demurred  to  the  plea.  The  indenture  ap- 
peared to  be  a  demise  of  die  closes  by  B. 
to  C,  "  except,  and  always  reserved  out  of 
that  demise  unto  B.,  &e.,  all  timber  trees, 
&c,  and  also  except  and  reserved  all  royal- 
ties whatsoever  to  the  premises  belonging 
or  in  any  wise  appertaining:" — 

ScmbU,  diat  this  clause  created  an  excep- 
tion or  reservation,  and  was  not  properly 
pleadable  as  a  grant.    PanneU  v.  MilL  625 


But,  held,  that,  at  all  event*,  it 
amount  to  a  grant  by  C.  of  a  liberty  to  R. 
to  enter  ujx>n  the  closes  for  die  purpose  of 
pursuing,  killing,  and  taking  birds  of  war- 
ren. 


HABEAS  CORPUS. 

To  entitle  a  prisoner  to  a  writ  of  habeas  to 
bring  him  up  to  be  present  on  the  argument 
of  a  rule  in  which  he  is  interested,  he  mu.-! 
satisfy  the  court  that  substantial  justice  can- 
not be  done  without  his  presence.  Clark  v. 
Smith.  Page  9M 

HANDWRITING. 
Proof  of—See  Evidxkck,  II. 

HULL  STOCK  EXCHANGE 
Rules  of— See  Moxet  Paid,  I. 

HUSBAND  AND  WIFE. 
I.  Plea  of  Coverture. 
Costs  on.] — Where  a  married  woman  obtains 
a  verdict  upon  a  plea  of  coverture  pleaded 
by  her  in  person,  she  is  entitled  to  a  taxa- 
tion of  her  costs  out  of  pocket  Findley  r 
Farquharson.  347 

H.  Execution  of  Power  of  Jppointment  by  tk* 

Wife  during  coverture. 

I.  A.  being  seised  of  copyhold  lands,  in  con- 
templation of  her  marriage  with  B.,  surren- 
dered the  same,  to  die  intent  thnt  the  lord 
might  regrant  the  same  to  the  u«c  of  A.  un- 
til the  solemnization  of  die  marriage :  and, 
from  and  after  die  marriage,  to  die  use  of 
B.  for  life;  and,  after  his  decease,  to  A.  and 
her  assigns  for  life;  and,  after  her  decease, 
to  the  use  of  such  child  and  children  of  the 
body  of  A.  by  B.  to  be  begotten,  and  for 
such  estate,  &c,  charged  with  any  sum  or 
sums  for  any  other  of  their  children,  as  A 
should  by  deed  or  will  limit,  devise,  or  ap- 
point, &c.,  and,  in  default  of  appointment, 
to  the  use  of  all  the  children  of  the  mar- 
riage, in  equal  shares;  and,  in  default  or 
failure  of  such  children,  then,  from  and  after 
the  decease  of  B,  to  the  use  of  A.,  her  heir 
and  assigns  for  ever. 

The  mairiage  took  place,  and  two  sons 
having  been  born,  A.,  by  a  will,  referring 
to  the  power,  gave,  devised,  and  appointed 
the  premises  to  her  eldest  son  C,  his  heirs 
and  assigns  for  ever,  from  and  after  the  de- 
cease of  B.,  upon  condition  diat  he  should 
pay  to  his  brother  D,  tho  second  son,  20C£ 
within  one  year  aAer  die  decease  of  B.,  or 
in  D.  attaining  the  age  of  twenty-one.  The 
will  then  proceeded — ubut,  in  case  it  shall 
happen  dial  neither  of  my  sons  aforesaid 
shall  he  living  at  the  decease  of  R,  then  I 
do  give,  devise,  direct,  and  ojypotnt,  the  said 
copyhold  messuage,  &c.,  unto  E,  (the  father 
of  B.,)  his  heirs  and  o*£igus,"  in  trust  for  sale. 
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Subsequently  to  the  date  of  the  will,  there 
were  four  other  children  born  of  the  mar- 
riage. A.  <lic<l  without  altering  her  will. 
C.  and  D.  died  before  their  father,  B.: — 

Held,  that  the  appointment  by  A.  was  not 
void  by  reason  of  its  having  been  made  by 
her  during  coverture,  notwithstanding  the 
original  surrender  contained  no  express  dis- 
pensation with  the  disability  arising  from 
coverture.  Doe  d.  Bkmfield  v.  Eyre.  Page  557 
2  But,  held,  that  the  appointment  was  void, 
by  reason  of  the  subsequent  limitation  to 
En  the  grandfather;  for,  that  the  cstato  or 
interest  given  to  C,  die  son,  by  die  former 
part  of  the  will,  was  not  less  subject  to  be 
defeated  in  consequence  of  the  gift  over 
being  to  a  person  incapable  of  taking,  dian 
if  it  had  been  to  a  person  who  was  proper- 
ly an  object  of  the  power.  Ibid. 

III.  Conveyance  by  Married  Hbrnan,  under  3  6c 
4  W.  4,  e.  74. 

1.  Husband  a  Lunatic.] — Upon  a  motion  on  the 
part  of  a  married  woman,  under  3  &  4  W.  4, 
c.  74,  s.  91,  to  convey  her  interest  in  pro- 
perty widiout  the  concurrence  of  her  hus- 
band, on  the  ground  that  he  is  of  unsound 
mind,  the  affidavit  must  show  in  distinct 
terms,  or  by  necessary  inference,  that  the 
husband  is  lunatic  at  t)u  time  of  the  applica- 
tion.   In  re  Jane  Turner.  166 

2.  Husband  abroad.] — The  court  refused,  in 
1847,  to  dispense  with  the  concurrence  of  a 
husband,  under  the  3  &  4  W.  4,  c.  74,  s.  91, 
upon  an  affidavit  merely  stating  that  he  en- 
tered a  government  steamer  in  January, 
1844,  and  that  the  last  the  wife  had  heard 
of  him,  was,  that  in  January,  1845,  ho  was 
on  board  another  government  steamer  at 
New  Zealnnd.    Ex  parte  Gilmore.  967 

3.  Form  of  Conveyance.] — The  court  will  not 
sanction  a  particular  form  of  conveyance  by 
a  married  woman,  under  the  3  &  4  W.  4, 
c.  74,  s.  91.    In  re  Woodall.  639 

IMMATERIAL  ISSUES. 
See  Pbactice,  XII.  1. 

INNUENDO. 
See  Amexdmbjtt,  L 

INSOLVENT  DEBTOR. 
Effect  of  Final  Order  under  7  er  8  Vict.  c.  96, 
*.  22. 

A  final  order,  under  the  7  &  8  Vict.  c.  96,  s.  22, 
for  the  protection  of  an  insolvent  from  be- 
ing taken  or  detnitied  under  any  process  in 
respect  of  a  debt  included  in  his  schedule, 
cannot  be  pleaded  in  bar ;  such  order  being 
a  mere  personal  protection,  and  that  statute 
containing  no  provision  equivalent  to  the 
tenth  section  of  the  5  &  6  Vict  c.  116. 
Toomer  v.  GmgeU.  322 


INSPECTION  OF  DOCUMENTS. 
See  Pbactice,  III. 

INSURANCE. 
See  Life  Abscbascb. 

INTEREST. 
See  Stamp,  IL 

INTERPLEADER. 
I.  Sheriff  s  Ride. 

1.  Goods  seized  by  the  sheriff  under  a  ft  fa. 
against  A.,  out  of  the  court  of  Exchequer, 
were  claimed  by  B.,  to  whom  they  were  re- 
stored upon  the  establishment  of  her  right 
upon  an  issue  directed,  at  the  sheriffs  in- 
stance, under  the  interpleader  act  B.  after- 
wards brought  trespass  against  the  sheriff/or 
breaking  and  entering  her  house,  on  the  occasion 
of  the  seizure. — This  court  refused  to  stay  the 
proceedings— holding  the  relief  and  protec- 
tion afforded  to  the  sheriff  by  the  1  &  2  W.  4, 
c.  58,  ».  6,  to  be  confined  to  disputed  claims 
to  the  good*  seized,  or  to  their  proceeds. 
HoUier  v.  Laurie.  Page  334 

2.  And,  temble,  that,  if  the  proceeding  in  this 
court  were  a  violation  of  tho  interpleader 
order,  tho  application  for  relief  should  have 
been  made  to  the  court  in  which  the  inter- 
pleader took  place.  Ibid. 

II.  Security  for  Cost*. 
Tho  sheriff  being  in  possession  of  the  goods 
of  B,  under  a  fi.  fa.  at  the  suit  of  A.,  who 
was  resident  in  Scotland,  a  fiat  in  bank- 
ruptcy issued  against  B.,  and  his  assignees 
claimed  the  goods.  Upon  an  application 
by  the  sheriff  under  the  interpleader  act,  a 
judge  at  chambers  made  an  order  directing 
an  issue,  in  which  the  assignees  were  to  be 
plaintiffs,  and  A.,  the  execution-creditor,  de- 
fendant, and  ordering  that  ucurity  for  costs 
should  not  be  required  .-—-The  court  amended 
die  order,  by  striking  out  these  latter  words, 
and  directed  that  A.  should  give  security 
for  costs.    WiUiams  v.  Croshng.  957 

IRREGULARITY. 
See  Pbactice,  VIL  VIIL 
Release. 


JOINT-CONTRACTORS. 
See  Pbactice,  VIII.  4,  5. 

JOINT-STOCK  COMPANY. 

Liabilities  of  Directors  and  Committee-men. 

1.  In  1837  several  parties  associated  together 
to  form  a  joint-stock  company,  engaged 
offices,  clerks,  ice,  and  circulated  prospec- 
tuses containing  the  name  of  die  defendant 
as  a  director.  The  defendant  attended 
meetings  and  received  summonses,  from 
October,  1837,  to  March,  1838,  but  ceased 
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to  attend  the  one  and  receive  the  other 
after  that  time,  though  the  company  con- 
tinued to  meet  till  March,  1839.  On  the 
3 1st  July,  1838,  an  act  passed,  forming  and 
regulating  the  company,  in  which  the  de- 
fendant and  several  other  parties,  and  all 
odier  persons  who  should  take  shares,  were 
united  into  a  company.  In  a  deed  prepared 
from  instructions  given  in  November,  1837, 
the  defendant's  name  was  set  forth  as  a 
director,  and  a  seal  placed  on  the  deed  for 
his  signature ;  but  he  never  executed  the 
deed. 

On  the  Gth  of  November,  1 843,  judgment 
in  an  action  commenced  on  the  15th  April, 
1840,  was  signed  against  the  secretary  of 
the  company,  upon  which  judgment  a  idre 
facia*  quart  executionem  non  issued  against 
the  defendant  > — 

Held,  on  a  special  case,  under  which  the 
court  were  at  liberty  to  draw  such  inferences 
as  a  jury  ought  to  have  drawn,  that  the  fore- 
going facts  did  not  sufficiently  show  that  the 
defendant  was  a  member  of  the  company 
at  the  time  when  the  judgment  was  ob- 
tained. Scott  v.  Berkeley.  Page  225 
2.  One  who  merely  assents  to  his  name  being 
published  in  a  list  of  a  provisional  commit- 
tee of  a  projected  railway  company,  docs 
not  thereby  impliedly  authorize  the  secreta- 
ry, or  any  one  else,  to  pledge  his  credit  for 
goods  supplied  to,  or  work  done  for,  the 
company.    Barker  v.  Stead.  fl4t> 

JUDGMENT. 
L  Entering. 
The  defendant  having  obtained  judgment 
upon  demurrers  to  two  pleas,  each  going  to 
the  whole  cause  of  action,  and  there  remain- 
ing issues  of  fnct  untried—the  court  refused 
to  compel  the  defendant  to  enter  a  general 
judgment  of  nil  capiat  per  breve,  in  order  that 
the  plaintiff  might  bring  a  writ  of  error, 
widiout  going  down  to  trial  upon  the  issues 
of  fact    Hinton  v.  Acraman.  737 

And  tee  Practice,  XIII. 

II.  Proof  of,  on  Nul  litl  Record. 

In  debt  on  a  judgment,  the  declaration  alleged 
that  the  plaintiff  recovered  a  judgment  aga  i  nst 
the  defendant  "  in  the  court  of  our  lady  the 
queen,  of  Her  Bench  here  at  Westminster, 
in  the  county  of  Middlesex."  The  defend- 
ant pleaded  u  that  there  was  not  any  record 
of  the  snid  supposed  recovery  remaining  in 
the  said  court  of  our  lady  the  queen  before 
the  queen  herself  at  Westminster,  (named 
in  the  declaration  the  court  of  our  lady  the 
queen  of  Her  Bench  at  Westminster,)  in 
manner  and  form  as  in  the  declaration 
alleged."  The  plaintiff  replied, "  that  there 
was  such  a  record  of  the  said  recovery  re- 
maining in  the  said  court  of  our  lady  the 
queen  of  Her  Bench  here,  iQ  manner  and 


form  as  the  plaintiff  had  in  the  said  decla- 
ration above  alleged  :'* — 

Held,  that  die  plaintiff  proved  the  affirma- 
tive of  the  issue,  by  the  production  of  a  re- 
cord of  a  judgment  recovered  in  this  court. 
Bradley  v.  Gray.  Page  726 

III.  Costa  in  Action  on — See  Com,  L 
IV.  Nunc  pro  tune—See  Practice,  XIII. 


LANDLORD  AND  TENANT. 
L  Notice  to  Quit. 
L  The  only  evidence  of  the  terms  on  wbjoh 
apartments  were  hired  consisted  of  the  fol- 
lowing receipt, — *  Received  of  P.  L.  C.  one 
hundred  and  twenty-six  pounds,  for  rent  of 
furnished  house  from  the  8th  of  May  to  the 
1st  of  August  instant ' — and  a  correspond- 
ence about  the  return  of  the  key: — Hdd, 
that  the  jury  were  warranted  in  inferring 
that  Ute  hiring  was  weekly,  and  not  quar- 
terly.   Towne  v.  Campbell  92  1 

2.  Semble,  per  CoUman,  J.,  that,  if  the  hiring 
had  been  quarterly,  a  quarter's  notice  would 
have  been  necessary.  Ibut 

3.  Queere,  whether  in  the  absence  of  evidence 
of  a  contract  or  usage  requiring  notice  to 
quit,  a  notice  is  necessary  to  determine  a 
weekly  hiring  of  furnished  apartment*.  IbuL 

i  By  a  memorandum  of  agreement,  dated 
tho  23d  of  June,  1842,  made  between  A^ 
as  agent  for  and  on  behalf  of  the  church- 
wardens of  the  {larish  of  St.  M.,  (not  nam- 
ing diem,)  of  the  one  part,  and  B.  of  the 
other  part,  it  was  agreed  (provided  a  licence 
could  be  obtained  from  the  lord  of  the  ma- 
nor, and  upon  B.  putting  the  premises  into 
repair)  that  the  churchwardens  should  grant 
a  lease  to  B.  for  twenty-one  years  from  Mid- 
summer-day then  next,  under  the  clear 
yearly  rent  of  .10/  ;  such  lease  to  contain 
covenants  for  payment  of  rent  and  taxe-?, 
and  to  repair,  insure,  not  to  commit  waste, 
&c.,  and  all  other  usual  and  proper  cove- 
nants, &c;  and  B.  agreed  to  accept  such 
lease,  and  execute  a  counterpart,  &c~,  and 
that,  untU  such  lease  and  counterpart  should 
be  granted,  the  said  yearly  rent  should  be 
payable  and  recoverable  by  distress  or  other- 
wise, in  like  manner  as  if  such  leaee  and 
counterpart  had  been  executed  :— 

Held,  that  the  tenancy  thereby  created — 
whether  a  tenancy  from  year  to  year,  (which 
die  court  thought  it  was,)  or  a  tenancy  at 
will— was  properly  put  an  end  to  by  a  no- 
tice to  quit  and  deliver  up  possession,  given 
by  persons  acting  as  agents  for  C.  and  D„ 
who  were  churchwardens  at  the  time  the 
agreement  was  made  and  B.  let  into  posses- 
sion ;  notwithstanding  the  notice  pnq>orted 
also  to  have  been  given  on  behalf  of  die 
churchwardens  and  overseers  in  office  when 
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the  notice  was  served,  and  did  not  state  to 

whom  the  possession  was  to  bo  delivered  up. 
Doe  d.  Bailey  v.  Foster.  Page  2_L5 

IL  Eviction. 

In  1841,  B.  agreed  to  let  to  A.  for  eight  years 
and  a  quarter,  certain  premises,  "subject  to 
the  same  conditions  as  were  mentioned  in 
the  memorandum  under  which  &  held  of 

C.  :"  and  it  was  further  agreed,  diat,  "if  C. 
was  willing  to  accept  A.  as  tenant  instead 
of  B.,  A.  was  willing  to  take  the  remainder 
of  the  lease  or  memorandum  from  G,  and 
become  his  tenant'" 

It  appeared  that  C.  was  tenant  to  D.,  and 
that,  C.'s  term  expiring  at  Christmas,  1844, 

D.  brought  ejectment,  anil  turned  A.  out  on 
the  7th  of  February,  1845. 

In  an  action  by  A.  against  B.  for  this  evic- 
tion, the  declaration,  aAer  setting  out  the 
agreement  and  mutual  promises,  alleged, 
that  B.  undertook  and  promised  A.  that  he 
should  and  might  u  quietly  use,  occupy,  and 
enjoy  the  premises  for  the  term  for  which 
B.  had  so  agreed  to  let  them  as  aforesaid — 

Held,  that  no  such  promise  could  be  im- 
plied from  the  contract  set  out  in  the  decla- 
ration ;  the  contract  being  subject  to  condi- 
tions, the  nature  of  which  was  not  disclosed. 
Mcssent  v.  Reynolds.  194 

III.  Quiet  Enjoyment. 
Quart  whether  a  contract  (or  quiet  enjoyment 
can  be  implied  by  law  from  a  mere  agree- 
ment to  let.    Messent  v.  Reynolds.  194 

LETTERS-PATENT. 
L  Novelty  of  Invention. 
Where  letters- patent  were  granted  for  improve- 
ments in  apparatus  for  the  manufacture  of 
certain  chemical  substances,  and  the  jury 
found  that  the  apparatus  was  not  new,  but 
that  the  patentee's  mode  of  connecting  the 
parts  of  that  apparatus  was  new,  the  court 
directed  tho  verdict  to  be  entered  for  the 
defendant  upon  an  issue  taken  upon  the  no- 
velty of  the  invention.  Gamble  v.  Kurtz.  425 

II.  Who  a  u  true  and  first  Inventor*  within 
21  Joe.  1_,  c.  3. 

L.  A  patent  granted  to  a  British  subject,  in  his 
own  name,  for  an  invention  communicated 
to  him  by  a  foreigner,  the  subject  of  a  stnto 
in  amity  with  this  country,  is  not  void,  al- 
though such  patent  be  in  truth  taken  out, 
and  held  by  the  grantee,  in  trust  for  such 
foreigner.    Beard  v.  Egerton.  97 

2.  In  such  case,  die  grantee  is  the  true  and 
first  inventor  within  this  realm,  within  the 
statute  21  Jac.  1^  c.  3.  Ibid. 

3.  Incase  for  an  alleged  infringement  of  a  pa- 
tent so  granted,  the  defendant  pleaded,  that, 
by  an  agreement  made  in  France,  between  1 
the  original  inventor  and  the  King  of  the 
French,  the  former,  for  the  considerations  1 
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therein  mentioned,  assigned  the  invention 
to  the  French  government,  and  that,  by  vir- 
tue of  that  agreement,  and  by  the  laws  of 
France,  the  invention  became  vested  in  the 
King  of  the  French  in  right  of  his  crown, 
who  thereby  became  entitled,  by  the  laws 
of  France,  to  vend  and  publish  the  inven- 
tion, as  well  in  that  country  as  in  Great  Bri- 
tain rnd  Ireland,  and  in  any  other  country 
or  place  where  he  should  think  fit,  without 
any  license  from  the  inventor — concluding, 
"  wherefore  the  said  letters-patent  were  and 
are  void,"  Sec. : — Held,  that  the  plea  was  bad 
in  substance,  inasmuch  as  it  contained  no 
denial  of  the  allegation  that  the  patentee 
was  the  true  and  first  inventor  within  this 
realm,  which  is  all  that  is  necessary  to  sus- 
tain the  validity  of  the  letters-putent,  in  re- 
spect of  the  granting  thereof.  Beard  v. 
Egerton.  Page  97 

IIL  Effect  of  a  previous  Sale  of  the  Invention 
abroad. 

L  Held  that  the  circumstance  of  the  original 
inventor  having,  for  a  valuable  consideration, 
parted  with  his  interest  in  the  discovery  to 
a  person  in  France,  was  no  bar  to  his  riglu 
to  take  out  a  patent  for  die  same  invention 
in  this  country.  Beard  v.  Egerton.  97 
2.  A  further  plea  contained  an  additional  alle- 
gation that  the  King  of  tho  French  had 
openly  published  and  made  known  die  in- 
vention, and  manner  of  performing  the 
same,  to  the  people  of  France,  for  the  use 
and  benefit  of  that  people,  and  of  all  other 
nations  and  people  in  tho  world,  as  a  free 
gift  and  benefaction  for  the  benefit  of  all 
mankind,  without  limitation  or  restriction ; 
whereby,  according  to  the  laws  of  France, 
the  defendants  became  and  were  entitled  to 
use,  exercise,  and  vend  the  said  invention 
in  any  country  or  place,  at  their  free  will 
and  pleasure,  without  the  leave  or  license 
or  hindrance  of  the  original  inventor,  &c.  :-— 
Held,  that  Uiis  plea  alforded  no  answer  to 
the  action.  Ibid, 

IV.  Title  of  Specification. 
The  title  described  the  patent  to  be  for  "  a  new 
or  improved  method  of  obtaining  the  spon- 
taneous reproduction  of  all  the  images  re- 
ceived in  the  focus  of  the  camera  obscura  :"— 
Held,  that  this  was  sufficiently  precise  and 
certain.    Beard  v.  Egerton.  97 

V.  Assignment  to  Trustees  for  Creditors. 
A  patent  is  not  avoided  by  an  assignment  to 
trustees  for  the  benefit  of  die  creditors  of 
the  patentee,  exceeding  twelve  in  number. 
M'dlpine  v.  Mangnall.  4Sfi 

LIBEL. 

>  Replication  to  a  Plea  under  fi  (tl  Vict.  c.  96.  i.  2. 
By  die  late  libel  act,  t>  &  2  V  ict.  c.  W,  a.  2,  a 
I     defendant  may  plead  dial  the  libel  was  in- 
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serted  in  a  newspaper  without  actual  malice, 
and  without  gross  negligence;  and  tLat  he 
inserted  a  full  apology;  and  may  pity  mo- 
ney into  court  hy  way  of  amends:  nnd  the 
clause  further  enacts  -  that,  to  such  plea  to 
such  action,  it  shall  be  competent  to  tb* 
plaintiff  to  reply  generally,  denying  the 
whole  of  such  plea  :" — lit M.  that,  under  that 
section,  a  plaintiff  is  at  liberty  to  deny  the 
whole,  or  any  part  of  such  plea ;  and  that 
a  replication  which  admitted  that  the  libel 
was  inserted  in  a  newspaper,  and  the  pay- 
ment of  money  into  court,  and  traversed  the 
insertion  of  the  libel  without  actual  malice, 
and  without  gross  negligence,  and  the  suffi- 
ciency of  die  money  paid  into  court  as 
amends,  was  good.  Chadtcick  v.  Hera- 
path.  Page  885 

LIEN. 

See  Babkeb. 

Pbibcifal  abd  Factob,  3. 

LIFE  ASSURANCE. 

Death  by  Suicide, 

A-  effected  a  policy  on  his  own  life,  subject, 
amongst  others,  to  the  following  condi- 
tions:— that  die  policy  should  become  void, 
if  die  assured  should  die  on  the  high  seas, 
or  should  go  beyond  the  limits  of  Europe, 
or  enter  die  military  or  naval  service,  ex- 
cept with  the  permission  of  the  assurers — 
and  that  "  every  policy  effected  by  a  person 
on  his  or  her  own  life  should  be  void,  if 
such  person  should  commit  suicide,  or  die  by 
duelling  or  the  hands  of  justice.'' 

A.  died  in  consequence  of  having  volun- 
tarily, and  for  the  purpose  of  killing  himself, 
taken  sulphuric  acid,  but  under  circum- 
stances tending  to  show  diat  he  was  at  the 
time  of  unsound  mind. 

In  an  action  by  the  administratrix  of  A. 
upon  the  policy,  the  defendants  pleaded  that 
A.  did  commit  suicide,  whereby  the  policy 
beeamo  void ;  and  at  the  trial  tho  judge 
directed  tho  jury,  "  that,  in  order  to  find  the 
insue  for  tho  defendants,  it  was  necessary 
that  they,  the  jury,  should  be  satisfied  that 
A.  died  by  his  own  voluntary  act,  being  then 
able  to  distinguish  bettveen  right  and  wrong, 
and  to  appreciate  the  nature  and  quality  of  the 
act  that  he  was  doing,  so  as  to  be  a  responsible 
moral  agent;  that  the  burden  of  proof,  as  to 
his  dying  by  his  own  voluntary  act,  was  on 
the  defendants;  but,  that  being  established, 
the  jury  must  assume  that  he  was  of  sano 
mind,  and  a  responsible  moral  n^ent,  unless 
die  contrary  should  appear  in  evidence  :'* — 

Held,  upon  a  bill  of  exceptions,  that  this 
dire*  lion  was  erroneous;  lor,  that  the  terms 
of  the  condition  included  all  a<-t»  of  volun- 
tary self-destruction,  and,  therefore,  that  if 
A.  voluntarily  Lillet!  himself,  it  was  imma- 
terial whether  he  was  or  was  not  at  tho 


time  a  responsible  moral  agent — dissenttentt- 
bus  Pollock,  C.  B.,  and  Wightman,  J.  Chft 
v.  Scheebe.  Page  437 

LIVERPOOL  GAS  COMPANY. 
See  Case,  I. 

LOCAL  COURT. 
See  Coubty  Cor  sr. 

COUBT  OF  RX«VB»TS. 


MALICE. 
See  Libel. 

MALICIOUS  ARREST. 
See  Case,  IL 

MATERIAL  EVIDENCE 
See  Vurrs. 

MEMORANDA. 

Opening  of  die  court  to  the  Bar  generally.  537 
Order  of  moving  on  the  last  day  of  term.  538 
Obituary  and  promotions.  538,  539 

MISDIRECTION. 
See  Lira  Asscbabcs. 

MODUS. 
See  Tithes. 

MONEY  HAD  AND  RECEIVED. 
See  Notice,  I. 
Pleadibs,  III. 

MONEY  PAID. 
Where  maintainable. 

1.  A.,  a  share-broker,  on  the  28th  of  July, 
1845,  contracted  to  sell  to  B.  certain  railway 
shares  belonging  to  C.  The  scrip  having 
been  sent  to  the  company's  office  for  regis- 
tration, and  A.  being  consequently  unable  to 
deliver  die  shares,  B„  on  die  2Hd  of  Septem- 
ber, purchased  other  shares  at  an  advanced 
price,  and  claimed  die  difference  from  A. 
A.  acconlingly  paid  him  the  amount,  after 
notice  from  C.  not  to  do  so— one  of  die  rule* 
of  the  Hull  stock  exchange,  of  which  A 
and  B.  were  boUi  members,  declaring  bro- 
kers to  be  personally  responsible  for  die  ful- 
filment of  their  respective  contracts  wirfi 
each  other — ami  claimed  to  be  recouped 
the  same  by  C,  ns  money  paid  to  his  use. 
The  price  of  the  shares  had  not  been  offered 
to  C,  nor  had  any  transfer  been  tendered  to 
him  for  execution  :— 

Held,  that  the  action  was  not  maintaina- 
ble.   Bowlhy  v.  P.ell.  284 

2.  And  held,  that  a  letter  from  C.  to  A.  requir- 
ing all  further  communication  to  be  ad- 
dressed to  his  solicitors,  did  not  dispento 
widi  the  necessity  of  such  tender.  Ibtst 
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NEGLIGENCE. 
Set  Cass,  L 
Lib  xl. 

NEW  TRIAL. 
See  Bill  or  Excxmoxs,  2, 

NEWSPAPER. 
See  Libel. 

NON  ASSUMPSIT. 
See  Plead kio,  L  L 

NOTICE. 
L  Of  Action. 
By  a  railway  act  it  was  enacted,  that  no  action 
should  bo  brought  for  any  tiling  done  or 
omitted  to  be  done  in  pursuance  of  the  act, 
or  in  the  execution  of  the  powers  or  autho- 
rities given  by  the  act,  unless  twenty  days' 
previous  notice  in  writing  should  be  given. 
The  company  having,  contrary  to  the  provi- 
sions of  the  act,  made  excessive  charges  for 
the  carriage  of  goods,  and  claimed  and  re- 
ceived the  amount  of  such  charges  from  the 
plaintiff: — Held,  that,  in  an  action  for  mo- 
ney had  and  received,  brought  to  recover 
back  the  sums  so  extorted,  the  company 
were  entitled  to  a  notice  of  action.  Kent  v. 
Great  H'cstrrn  Railway  Company.  Page  7 1  1 

IL  Of  Trial— Ste  Pbactice,  X. 

III.  Of  Proceeding*  in  Foreign  Court — See  Fo- 

bxiuh  Judgment. 

IV.  To  quit — See  Landlord  akd  Tenant,  L 

NUL  TIEL  RECORD. 
See  Judgment,  II. 

NUNC  PRO  TUNC 
&f  Practice,  XI II. 


ORDER  OF  REFERENCE. 
See  Arbitrament,  L 


PANTOMIME. 
See  Coftnioht. 

PARISH  LANDS. 
The  statute  59  G.  3,  c.  12,  s.  17,  does  not  apply 
to  copyholds.    Doe  &  Bailey  v.  Foster.    2  K> 

PARLIAMENT. 
Actum  against  Returning  Officer  for  refuting 
Vote. 

L  In  case  against  a  returning  officer,  for  refus- 
ing to  admit  the  plaintiff's  vote  at  an  elec- 
tion of  a  borough  member,  the  first  count — 
after  stating  die  writ  and  precept  for  the 
election — alleged  that  the  plaintiff  was  a 
burgess,  that  his  name  was  on  the  register 
of  voters,  that  he  tendered  his  vote  for  one 
of  the  candidates,  and  answered  in  the  affir- 
mative the  questions  authorized  by  the  fi  & 


2  Vict  c.  1^  s.  81^  to  be  put  by  the  return- 
ing officer,  and  was  ready  and  offered  to 
take  die  oath  prescribed  by  s.  82  ;  but  that 
the  defendant,  being  returning  officer,  wrong' 
fully,  fraudulently,  and  wilfully  intending  to 
injure  the  plaintiff',  and  to  hinder  and  disap- 
point him  of  his  privilege  of  and  in  the 
premises,  refused  to  permit  the  plaintiff  to 
give  his  vote,  or  allow  the  same  to  be  en- 
tered and  recorded,  and  a  burgess  was 
elected,  the  plaintiff  being  so  excluded  from 
giving  his  vote.  To  this  count,  the  defend- 
ant pleaded  Uiat  the  plaintiff  was  not  a  bur- 
gess of  the  borough  duly  qualified  or  entitled 
to  vote  in  or  at  die  election  therein  men- 
tioned : — Held,  diat  the  plea  was  bad  for  am- 
biguity.   Pryce  v.  Belcher.  Page  58 

L  The  second  count — after  stating  the  writ 
and  precept,  and  that  the  plaintiff  was  a 
burgess,  and  on  die  register — proceeded  to 
allege  that  he  tendered  his  vote  for  ono  of 
the  candidates;  that  it  was  the  duty  of  the 
defendant,  so  being  such  returning  officer, 
to  allow  such  vote  to  be  entered  and  re- 
corded and  cast  up  in  the  poll-books ;  diat 
he  was  requested  so  to  do ;  but  diat  he,  con- 
triving and  wrongfully  and  fraudulently  and 
wilfully  and  maliciously  intending  to  injure  and 
damnify  the  plaintiff,  nnd  to  hinder  and  dis- 
appoint and  deprive  him  of  the  benefit  of 
his  right  and  privilege  aforesaid,  instead  of 
entering  and  recording  the  plaintiff's  vote  in 
the  poll-books,  to  the  end  and  intent  afore- 
said, refused  so  to  receive  the  same,  or  to 
admit  and  allow  the  same  to  be  entered  and 
recorded  to  the  end  and  intent  aforesaid ; 
but,  on  the  contrary  thereof,  caused  the  vote 
of  die  plaintiff  to  be  entered  in  the  column 
of  votes  tendered  in  the  poll-books,  and  at  the 
close  of  die  poll  refused  to  reckon,  include, 
and  cast  up,  and  did  not  reckon,  &c,  the 
plaintiff's  vote  among  the  votes  given  for 
that  candidate ;  whereby  the  plaintiff  was  de- 
prived of  the  benefit  of  his  right  to  vote  at 
that  election : — Semble,  that  the  count  dis- 
closed a  prima  facie  cause  of  action.  Ibid. 

IL  The  third  count— after  stating  the  writ  and 
precept,  that  the  plaintiff  was  a  burgess  and 
on  the  register,  and  that  he  tendered  his 
vote— alleged  that  it  was  the  duty  of  the 
defendant,  as  returning  officer,  to  enter  the 
vote  on  the  poll-books  without  entering  into 
or  allowing  a  scrutiny ;  but  that  the  defend 
ant,  knowing  the  premises,  but  contriving 
and  wrongfully,  fraudulently,  wilfully,  and 
maliciously  intending  to  injure  and  damnify 
the  plaintiff,  and  to  delay  him  in  the  exer- 
cise of  his  privilege  of  voting,  and  deprive 
him  of  the  benefit  of  his  said  privilege, 
wrongfully  ordered  and  allowed  a  scrutiny 
to  be  held  with  regard  to  the  plaintiff's  vote, 
and  his  right  and  qualification  to  vote,  and 
wrongfully  took  upon  himself  to  adjudge  and 
determine,  at  and  after  such  scrutiny  so  or 
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dered  and  allowed,  that  the  plaintiff  was 
not  entitled  to  give,  and  had  no  qualifica- 
tion enabling  him  to  give,  his  vote  at  that 
election ;  whereby  the  plaintiff  was  delayed, 
hindered,  and  obstructed  in  die  exercise  of 
bis  said  privilege  of  voting,  and  a  burgess 
was  elected  for  that  parliament,  the  plain- 
tiff's vote  being  so  hindered  ami  obstructed, 
tec: — Held,  that  this  count  also  disclosed  a  pri- 
ma facie  cause  of  action— inasmuch  as  it  was 
possible  that  the  delay  arising  from  the  hold- 
ing of  a  scrutiny,  (which  is  prohibited  by 
the  fi  &  2  Vict.c.  1^  s.  82,)  might  have  had 
the  effect  of  preventing  the  plaintiff  from 
exercising  his  right  of  voting ;  and,  if  so. 
that  the  action  would  be  maintainable,  the 
act  of  the  defendant  being  wrongful,  and 
having  caused  a  particular  damage  to  the 
plaintiff.    Pryce  v.  Belcher.  Page  58 

A.  Held,  also,  that  the  words  subsequent  to  the 
per  quod  amounted  to  an  averment  of  mat- 
ter of  fact,  and  were  not  mere  matter  of  le- 
gal inference  from  the  preceding  allega- 
tions. Ibid. 
PARTICULARS. 
Of  Demand — See  Pbacticb,  II. 

PARTNERS. 
L  What  constitute*  a  Partnership. 
L  One  who  takes  a  share  of  the  profits,  as 
such,  of  a  trading  concern,  thereby  becomes 
a  partner  as  to  third  persons,  on  the  ground 
of  those  profits  forming  a  portion  of  the 
fund  upon  which  creditors  have  a  right  to 
rely  for  payment.    Pott  v.  Eyton.  32 

2.  Yet  the  receipt  of  a  per-eentnge  upon  the 
gross  amount  of  sales  made  to  certain  cus- 
tomers, by  the  person  who  recommended 
such  customers,  does  not  constitute  him  n 
partner  as  against  third  persons.  Ibid. 

3,  A.,  who  was  concerned  in  a  colliery,  in  the 
year  1830.  built  and  stocked  a  general  shop 
in  its  neighbourhood  for  the  purpose  of  sup- 
plying goods  to  the  workpeople,  placing  B. 
there  to  conduct  the  business;  A.  receiving 
for  his  own  use  1  per  cent,  upon  die  amount 
of  the  gross  sales  made  to  the  miners;  and 
B.  taking  all  the  rest  of  the  profits  of  tho 
concern,  from  whatever  source  derived. 
A.'s  name  appeared  over  the  shop-door, 
and  in  the  excise  licenses;  and,  down  to 
die  year  1834,  nil  the  goods  supplied  to  the 
shop  were  purchased  and  paid  for  by  or  in 
the  name  of  A.  In  that  year,  it  was  agreed 
between  A.  and  B.,  that  tho  latter  should 
thenceforward  buy  all  the  goods  that  were 
required  for  the  shop,  and  that  the  former 
should  receive  only  5  per  cent.  uj>on  the 
amount  of  sales  to  the  miners.  After  this 
new  arrangement  had  !>eeu  come  to,  B., 
who  had  several  oUier  shops,  opened  an 
account  with  a  bank  at  Holywell,  and  on 
the  failure  of  the  bank  in  1839,  there  was  a 
balance  duo  to  the  bankers  on  that  account 


exceeding  20002.  There  was  no  evidence 
to  show  that  credit  was  in  fact  given  to  A. 
by  the  bank,  or  that  they  were  aware  that 
his  name  had  been  placed  over  the  shop- 
door,  or  that  they  supposed  him  to  be  a  part- 
ner at  die  time  the  debt  was  contracted. 

In  an  action  by  the  assignees  of  the  bank- 
ers against  A.  and  B.,  to  recover  the  balance 
the  jury  having  negatived  the  existence  of  an 
actual  partnership  between  A.  and  B.,or  that 
A.  had,  with  his  own  permission,  been  beld 
out  as  a  partner,  the  court  refused  to  disturb 
the  verdict    Pott  v.  Eyton.  Page  32 

L  A^  die  proprietor  of  a  newspaper,  agreed 
to  sell  all  the  plant  of  the  office  to  B.  for 
1500/.,  to  be  paid,  with  interest,  by  instal- 
ments running  over  the  period  of  seven 
years,  A.  undertaking  to  guaranty  to  B.  during 
die  seven  years,  the  clear  yearly  profit  of  1 50/. 
over  and  above  the  annual  payments  of  prin- 
cipal and  interest :  and  B.,  in  consideration  of 
sueh  guarantee,  agreed  to  pay  all  such  sur- 
plus profits  to  A.  until  such  surplus  profits 
should  amount  to  500/.,  if  they  should  amount 
to  that  sum,  during  the  seven  years ;  ami 
that,  if  such  surplus  profits  should,  during 
the  seven  years,  amount  to  500/L,  then  B. 
should  pay,— over  and  alx>ve  the  purchase- 
money  and  interest,  ami  the  500/.. — the  ex- 
isting liabilities  of  die  newspaper,  not  ex- 
ceeding 250/.: — 

Held,  that  A.  was  liable,  as  a  (91  si)  part- 
ner, for  the  price  of  goods  supplied  to  R  s 
order  for  tho  use  of  the  newspaper.  B  r- 
ry  v.  Nesham.  ttlL 

II.  Authority  of  Partner. 

L  One  partner  has  no  implied  authority  to 
consent  to  an  order  for  judgment  in  an  ac- 
tion against  himself  and  his  co-partner. 
Hambidge  v.  De  la  Crouer.  142 

2.  In  an  aetinn  against  A.  B,  and  C.  D.  upuu 
a  promissory  note  signed  by  A.  B.  in  the 
names  of  himself  and  C.  1).,  it  appeared 
diat  the  business  in  respect  of  which  the 
note  wns  given,  had  formerly  been  carried 
on  by  C.  D.,  and  that  C.  I).  had  admitted 
that  she  was  a  partner : — Held,  that  a  circular 
issued  by  A.  B.,  stating  that  "  the  business 
would  in  future  be  carried  on  in  the  name 
of  B.  and  D.,"  was  admissible  iu  evidence, 
though  not  distinctly  brought  home  to  C.  D. 
Norton  v.  Seymour.  ,  79-2 

3.  Held  also,  diat  a  signature  of  the  note  by 
die  names  and  surnames  of  the  respective 
parties,  was  a  sufficient  signature  to  charge 
the  partnership.  IbuL 

<L  Quote,  whodicr  in  the  absence  of  a  special 
authority,  one  partner  can  bind  another  by 
a  signature  oUier  than  diat  of  die  usual 
style.  lbui 

III.  Notice  of  Dissolution. 

A.,  B.,  C,  ami  D.,  who  carried  on  business  un- 
der die  firm  of  G.,  P,  &  Co,  in  1840  opened 


INDEX. 


1013 


an  account  with  a  banking  company,  es- 
tablished under  the  I  G.  4,  c.  46,  1  & 
2  VicL  c.  96j  and  5  &  6  Vict  c.  85.  In 
1842,  A.  retired  from  the  firm,  but  this  fact 
was  not  advertised  in  the  London  Gazette, 
nor  was  any  alteration  made  in  the  pass- 
book:— 

Held,  that  the  mere  tact  of  D.,  one  of  the 
firm  of  G.,  P.,  &  Co.,  being  also  a  director 
of  the  banking  company,  (but  having  as 
such  no  share  in  the  management  of  or 
interference  in  the  banking  accounts,)  did 
not  amount  to  notice, — actual  or  construc- 
tive,— to  the  bank,  of  the  dissolution,  so  as 
to  discharge  A.  in  respect  of  a  debt  subse- 
quently accruing;  a  banking  company  so 
established,  differing  in  this  respect  from  an 
ordinary  trading  partnership.  PowUt  v. 
Page.  *  Page  16 

PATENT. 
See  Lkttshs-Patsst. 

PAUPER. 
Plea  of  Release  by. 

1.  A  pauper  plaintiff  having,  behind  the  back 
of  his  attorney,  and  under  circumstances 
showing  a  desire  on  his  part  to  deprive  him 
of  his  costs,  agreed  with  the  defendants  in 
an  action  for  unliquidated  damages,  to  exe- 
cute a  release,  and  the  defendants  having 
pleaded  such  release  puts  darrein  continu- 
anct — the  court,  at  the  instance  of  the  attor- 
ney, set  it  aside.    Wright  v.  Bwroughes.  344 

2.  The  plea  was  delivered  on  the  22d  of  April: 
the  motion  to  set  it  aside  was  not  made  un- 
til the  8th  of  June : — Held,  not  too  late,  it 
not  being  a  mere  irregularity.  Ibid. 

PAYMENT. 
See  CosnraACT,  L 

PENALTY. 
See  Abbitraxkht,  II.  L 

PERFORMANCE. 
Plea  of— Set  Bahkbuft,  III.  L 

PLEADING. 
L  Assumpsit. 
L  Plea  amounting  to  Non  Asswmmt. 

To  a  count  upon  a  contract  by  the  defendant 
to  receive  a  certain  quantity  of  wool  from 
the  plaintiff*  at  a  certain  prioe,  the  defend- 
ant pleaded,  that,  at  the  time  of  making  the 
contract,  the  plaintiff  produced  a  sample, 
and  promised  the  defendant  that  the  bulk 
was  equal  in  quality  and  description  there- 
to, but  that  the  wool  when  tendered  was 
found  to  be  of  inferior  quality,  wherefore 
the  defendant  refused  to  accept  it : — 

Held,  that  the  plea  was  not  bad,  on  spe- 
cial demurrer,  as  amounting  to  non  assump- 
sit, inasmuch  as  the  contract  therein  set  up 
was  not  necessarily  incompatible  with  the 
contract  declared  on.  Sixveking  v.  Dui- 
ton.  HL 

VOL.  Ill,  72 


2,  Non  joinder  of  Co-contractor. 
A  plea  in  abatement,  for  the  non-joinder  of  a 
co-contractor,  which  prays  judgment  of  the 
declaration  only,  is  informal ;  h  ought  to  pray 
judgment  of  the  writ  and  declaration.  Wha- 
ling v.  Det  Anges.  Pago  aiil 

II.  Cass. 

L  What  admissible  wider  «Abt  gvilty"—  See 

Cask,  L  2. 
2.  For  Libel — See  Lib  si. 
3*  For  Malicious  Arrest — See  Case,  II. 
4*.  For  Negligence — See  Cass,  I. 

IIL  DlBT. 

L  Accord  and  Satisfaction. 
Special  Replication,  showing  the  NullUy  of] — In 
debt  for  money  had  and  received,  ice.,  the 
defendant  pleaded,  that,  after  the  accruing 
of  the  debts  and  causes  of  action,  the  de- 
fendant executed  a  deed,  securing  to  the 
plaintiff  a  certain  annuity,  and  that  the 
plaintiff  then  accepted  and  received  the 
same  of  and  from  the  defendant  in  full  sat- 
isfaction and  discharge  of  all  the  said  se  vi- 
ral debts  and  causes  of  action. 

The  plaintiff  replied,  that  no  memorial 
of  the  annuity  deed  was  enrolled  pursuant 
to  the  statute;  that,  the  annuity  being  in 
an  ear,  the  plaintiff  brought  an  action  to  re- 
cover the  amount  of  the  arrears ;  that  the 
defendant  pleaded  in  bar  of  that  action  the 
non-enrolment  of  the  memorial;  and  that 
thereupon  the  plaintiff  elected  and  agreed 
that  the  indenture  should  be  null  and  void, 
as  pleaded  by  the  defendant,  and  discon- 
tinued the  action : — 

Held,  a  good  answer  to  the  plea,  inasmuch 
as  it  showed  that  the  accord  and  satisfaction 
thereby  set  up  had  been  rendered  nugatory 
and  unavailing  by  the  act  of  the  defendant 
himself.    Turner  v.  Browne.  157 

2.  Foreign  Lout. 
L  To  debt  on  bond  the  defendant  pleaded — 
that  the  bond  was  executed  by  him  in 
France,  where  he  was  then  domiciled ;  that 
it  was  not  taken  or  passed  by  any  public 
officer  authorized  by  the  laws  of  that  king 
dom,  nor  was  it  written  throughout  by  the 
hand  of  the  defendant;  that,  though  the 
defendant  signed  the  bond  with  his  own 
hand,  he  did  not  write  thereon  with  his  pro- 
per hand  the  formula  styled  in  the  French 
tongue  a  w 6on,"  or  u approved"  bearing  in 
words  at  length  the  sura  secured,  nor  was 
the  defendant  at  the  time  a  merchant  or 
tradesman,  &c.;. concluding  that,  «*  by  reason 
of  the  premises  the  bond,  by  the  laws  of 
France,  never  was  nor  is  obligatory  or  bind- 
ing  on  the  defendant,  but  always  was  and 
is  of  no  force,  effect,  or  validity :" — 

Held,  that  the  plea  was  bad,  as  being  a 
mere  argumentative  and  inferential  state- 
ment of  the  French  law;  which,  being 
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pleadable  only  as  matter  of  fact,  ought  to 
have  been  distinctly  and  affirmatively  al- 
leged. Benham  v.  The  Earl  of  Morning- 
ton.  Pa£»  133 

2.  Quart,  whether,  supposing  it  to  have  been 
well  pleaded,  the  whole  of  the  allegations 
therein  might  have  been  put  in  issue  by  de 
injurid  ?  Ibid. 
IV.  Quake  Impedit. 
Rules  of  Hilary,  4  W.  4. 

Inapplicable  to  quart  impedit — Tolson  v.  The 
Bishop  of  Carlisle.  .  41 

V.  TRESPASS 

Justification  on  Suspicion  of  Felony.    See  Tres- 
pass, III. 

VI.  Trover. 
former  Recovery — See  Trover. 

VII.  Particular  Points. 

1.  Accord  and  Satisfaction— Ante,  III.  1. 

2.  AUegationof  Fraud — See  Parliament,  1,2,3. 

3.  Ambiguity — See  Parliament,  1. 

4.  Colour — See  Assignee  of  Reversion,  3. 

5.  Conclusion  of  Law—See  Parliament,  4, 

6.  Coverture — Set  Bills  and  Notes,  III. 

7.  De  Injuria— Ante1,  III.  2. 

8.  Departure — See  Assignee  of  Reversion,  3. 

9.  Felony,  Suspicion  of— See  Trespass,  111. 

10.  Foreign  Law— Ante,  III.  2. 

1 1.  Former  Recovery — See  Trover. 

12.  Fraud,  Allegation  of— See  Parliament,  1, 

2,  3. 

13.  Frivolous  Demurrer — See  Bills  and  Notes 

II.  ;  Practice,  V. 

14.  Libel — See  Libel. 

15.  Malicious  Arrest — See  Case  II. 

16.  Negligence — Sec  Case,  I. 

17.  Aon  Assumpsit— Ante,  I.  1. 

1 8.  Non-joinder  of  Co<ontractor — Ante,  I.  2. 

19.  Not  guilty  in  Case — See  Case.  I.  2. 

20.  Performance  or  Excuse — See  Bankrupt, 

III.  1. 

21.  Release  puis  darrein  Continuance— See  Re- 

lease. 

22. 


Practice,  XII.  1. 

POSTEA. 
See  Practice,  XIII. 

PRACTICE. 
I.  Process. 

Writ  of  Summons.] — A  writ  of  summons  de- 
scribing a  public  comimny,  as  "  now  or  late 
carrying  on  business  in  King-William  Street, 
in  the  city  of  Londc  >n,1'  was  served  upon  n 
director  at  Barnet,  in  Middlesex : — Held,  that 
both  writ  and  service  were  irregular.  Pil- 
brow  v.  Pilbrow's  Atmospheric  Railway  Com- 
pany. 730 
And  see  10  M.  &  W.  438. 

II.  Particulars  of  Demand. 
Waiver  of] — A  defendant,  who  lins  obtained 
nn  order  lor  particulars  of  the  plaintiffs  de- 
1,  with  a  stay  of  proceedings  until  they 


are  delivered,  may  waive  the  delivery  of 
such  particulars,  and  plead  or  demur  to  the 
declaration.    Maunder  v.  Collett.   Page  5t4 

1H.  Inspection  of  Documents. 
In  an  action  by  the  secretary  against  a  provi- 
sional committee-man  of  a  projected  railway 
company,  for  arrears  of  salary,  a  judge  at 
chambers  ordered  that  the  defendant  should 
be  at  liberty  to  inspect,  and  take  copies 
from,  the  minute-book  of  the  company,  con- 
taining resolutions  of  the  managing  com- 
mittee, referred  to  in  the  plaintiff's  particu- 
lar of  demand,  as  the  foundation  of  hi* 
claim.  The  court  refused  to  rescind  the 
order,  the  plaintiff  not  satisfactorily  showing 
that  it  was  not  in  his  power  to  comply  with 
it    Shaw  v.  Holmes.  952 

IV.  Rule  to  Compute. 

1.  Semble,  that  it  is  not  necessary,  upon  a  rule 
to  compute,  to  produce  the  bill  or  note  be- 
fore  the  master.    Davis  v.  Barker.  ftOG 

2.  At  all  events,  a  variance  between  the  name 
of  the  defendant  on  the  record  and  that  in 
the  bill  or  note,  will  not  justify  the  ma.«ter 
in  declining  to  proceed  on  the  rule.  Ibid. 

V.  Frivolous  Demurrer. 
The  plaintiff  in  the  first  count,  declared  on  a 
bill  of  exchange  drawn  and  endorsed  to  him 
by  the  defendant,  and  in  the  second  for  mo- 
ney alleged  to  be  due  from  the  defendant 
upon  an  account  suited — concluding,  that, 
"  in  consideration  of  the  premises  respec- 
tively, the  defendant  promised  to  pay  the 


to  tho  plaintiff,  on  request"' 

The  defendant  demurred  to  the  second 
count,  on  the  ground  that  it  contained  an  in- 
correct statement  of  the  consideration  for 
the  promise;  or,  if  "the  last-mentioned  mo- 
neys" included  the  money  in  the  first  count, 
then  the  second  count  was  bad  for  dupli- 
city. The  court  set  aside  the  demurrer  as 
frivolous.    Lomax  v.  Wilson,  763 

And  see  Bill*  and  Notes,  II. 

VI.  Right  to  begin,  76,  n. 

VII.  Time  for  moving  for  Irregularity. 
See  Bankino  Cox  pant 


VIII.  Setting  aside  and  staying  Prorttdingt. 
1.  On  the  11th  of  November,  the  defendant 
was  served  with  a  writ  of  summons,  en- 
dorsed for  01.  !>*.  debt,  co*t  1/.  15*.  On  the 
4th  of  December,  the  plaintiff  delivered  a 
declaration,  and  on  Nth  full  particulars 
of  demand.  On  the  19th,  the  defendant 
took  out  a  summons  to  stay  proceedings,  on 
payment  of  18«.,  without  costs  swearing 
that  no  nvrc  wax  due,  and  that  he  was  lia- 
ble to  be  summoned  to  a  court  of  requests; 
but,  the  plaintiff  claiming  more,  no  order 
was  made.   On  the  24th,  the 
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pleaded,  except  as  to  IS/.,  nunquam  indebita- 
tus and  payment,  and,  as  to  18s.,  payment 
into  court  On  the  9th  of  January  the 
plaintiff  took  the  money  out  of  court,  and 
entered  a  nolle  prosequi  as  to  the  rest  On 
the  20th  of  January,  the  plaintiff  caused  his 
costs  to  bo  taxed  by  the  master : — 

Held,  that  the  plaintiff  was  entitled  to  no 
costs ;  and  that  the  defendant  was  entitled 
to  his  costs  incurred  subsequently  to  the  19th 
of  December.   Fletcher  v.  Tanner.  Page  903 

2.  And  held,  that  the  defendant  was  not  too 
late  in  applying  to  the  court  on  the  21st  of 
January,  to  set  aside  the  allocatur.  Ibid. 

3.  A  declaration  omitting  to  state  whether  the 
plaintiff  sues  in  person  or  by  attorney,  is 
irregular;  but  the  application  to  set  it  aside 
should  be  made  at  chambers.  White  v. 
Ftltham.  QiK 

4.  The  plaintiffs  having  brought  eleven  ac- 
tions, against  as  many  directors  of  a  rail- 
way company,  for  the  recovery  of  the  same 
demand — the  court  refused  to  stay  pro- 
ceedings in  all  the  actions  but  one.  Giles 
v.  Tooth.  Giia 

5.  Two  separate  actions  having  been  brought 
against  two  joint-contractors,  in  respect  of  the 
same  demand,  and  the  debt  and  costs  in 
one  action  having  been  paid,  a  judge  at 
chambers  made  an  order  staying  the  pro- 
ceedings in  the  other  action,  without  costs : — 
The  court  refused  to  rescind  or  vary  the  or- 
der.   Newton  v.  Blunt.  675 

fi.  Under  4  <$r  a  Ann.  c  10,  s.  1 3.] — The  court 
will  not  interfere,  under  the  statute  4  & 
&  Ann.  c.  16,  a.  13,  to  stay  proceedings  in 
an  action  upon  a  bond,  where  it  is  at  all 
doubtful  that  the  payment  stipulated  by  the 
condition  is  not  subject  to  a  contingency. 
Robinson  v.  Brown.  51 

IX.  Term's  Notice  of  Proceedings. 

L  Where  a  rule  has  been  made  absolute  to 
set  aside  a  verdict  found  for  the  defendant, 
and  for  a  new  trial,  on  payment  of  costs  by 
the  plaintiff,  and  the  plaintiff  for  more  than 
a  year  fails  to  pay  the  costs,  or  to  take  any 
steps  towards  availing  himself  of  the  rule, 
the  defendant  cannot  move  to  discharge  it, 
without  previously  giving  a  term's  notice 
of  his  intention  so  to  do.  Lord  v.  War- 
die.  295 

2.  An  objection  that  such  a  notice  has  been 
given  in  the  name  of  an  attorney,  other 
than  the  attorney  upon  the  record,  must  be 
most  distinctly  pointed  out  An  affidavit 
by  the  plaintiff  and  his  present  attorney, 
(his  attorney  on  the  record  being  dead,  and 
the  rule  having  been  made  more  than  nine 
years  ago,)  stating  u  that  they  had  not  nor 
had  either  of  them,  ever  been  served  with 
any  order  to  change  the  attorney,  nor  had 
they,  or  either  of  them,  ever  had  any  no- 
tice or  intimation  that  any  other  party  had 


been  appointed  attorney  for  the  defendant, 

in  the  place  or  stead  of  the  attorney  upon 
the  record,"  was  held  to  be  instdncient 
Tjord  v.  Wardle.  Page  295 

3.  The  rule  as  to  a  term's  notice  of  proceed- 
ing, whero  no  step  has  been  taken  for  more 
than  four  terms,  does  not  apply  to  a  pro- 
ceeding after  verdict    Newton  v.  Boodle.  795 

X.  Notice  of  Trial. 
A  defendant  is  not  bound  to  return  an  irregu- 
lar notice  of  trial,  though  made  aware  by  a 
notice  to  produce,  that  die  plaintiff  is  pro- 
ceeding thereon.    Wood  v.  Harding.  968 

XL  Bill  of  Exceptions. 
When  exceptions  are  taken  to  the  direction  of 
a  judge,  it  is  not  enough  to  state  in  the  bill 
of  exceptions  that  he  declined  to  direct  the 
jury  in  the  way  suggested,  without  showing 
what  his  direction  was.  M  Alpine  v.  Mang- 
nalL  496 

XII.  Assessment  of  Damages. 

li  A  declaration  for  a  conspiracy  to  prevent 
the  plaintiff's  being  employed  as  an  actor, 
stated,  by  way  of  inducement,  that  the  plain- 
tiff was  about  to  exercise  the  profession  of 
an  actor  for  emolument,  and  that  he  dkl 
become  an  actor,  and  used  and  exercised 
that  profession ;  and  then  alleged  the  con- 
spiracy of  the  defendants,  and  its  results. 
The  defendants  pleaded,  first,  not  guilty, 
then  two  pleas  denying  these  matters  of  in- 
ducement and  a  fourth,  stating  special  mat- 
ter, which  was  demurred  to.  The  demurrer 
was  determined  by  the  court  in  favour  of 
the  plaintiff.  A  venire  was  awarded,  to  try 
the  issues  and  to  assess  damages.  The  jury 
found  tho  issues  of  fact  for  the  defendants, 
but  assessed  no  damages  in  respect  of  the 
confession  of  a  cause  of  action  contained  in 
the  fourth  plea.  Judgment  was  given  for 
the  defendants,  with  costs  of  suit,  but  with- 
out an  award  of  costs  of  the  demurrer : — 

Held,  that,  a  verdict  having  been  found 
for  the  defendants  upon  an  issue  that  went 
to  the  whole  cause  of  action  on  the  merits, 
the  want  of  an  assessment  of  damages  was 
not  error ;  and,  for  the  same  reason,  that  a 
repleader  was  unnecessary,  though  (aww 
se ruble)  the  issues  joined  on  the  second  and 
third  pleas  were  immaterial.  Gregory  v. 
The  Duke  of  Brunswick.  481 

2.  Held  also,  that  die  judgment  was  erroneous, 
in  not  awarding  costs  of  die  demurrer,  pur- 
suant to  the  3  it  4  W.  4j  c.  42,  s.  34.  Ibid. 

X  But,  held,  that  upon  this  writ  of  error 
brought  by  the  plaintiff,  the  court  could  not 
simply  reverse  the  judgment  of  the  court 
below,  but  must  give  such  judgment  as  that 
court  ought  to  have  given,  viz.  a  judgment 
for  the  plaintiff  on  the  demurrer,  with  costs, 
and  for  the  defendants  on  the  issues  found 
for  them.  Hrt. 
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XHI.  Entering  Judgment  Nunc  pro  Tunc. 

1.  Judgment  can  only  be  entered  up  nunc  pro 
tunc  where  the  delay  has  arisen  from,  the 
act  of  the  court  Fishmongers'  Company  v. 
Robertson.  Page  970 

2.  A.  obtained  judgment  against  B.,  C,  and 
D.,  upon  demurrer  to  certain  pleas  severally 
pleaded  by  them.  Upon  the  trial  of  the 
issues  in  fact,  at  the  sittings  after  Michael- 
mas term,  1845,  a  verdict  was  found  for  B. 
and  C.  upon  the  pleas  of  non  assumpsit  by 
them  respectively  pleaded,  subject  to  a  bill 
of  exceptions,  and  the  jury  were  discharged 
as  to  tho  other  issues.  The  bill  of  excep- 
tions was  not  settled  and  sealed  until  the 
27th  of  May,  1846,  and  consequently  the 
postta  remained  in  the  hands  of  the  associ- 
ate until  shortly  after  that  time.  Negotiations 
were  pending  between  B.  and  A.  as  to  the 
form  in  which  the  judgment  should  be  en- 
tered for  himself  (B.)  and  C.  until  the  22d 
of  August,  and,  before  the  form  was  finally 
settled  between  B.  and  C,  B.  died. 

The  court  refused,  at  the  instance  of  the 
executors  of  B.,  to  allow  judgment  to  be  en- 
tered up  for  him  nunc  pro  tunc.  Ibid. 


PRESENTMENT. 
Set  Bills  avd  Notbs,  I. 

PRINCIPAL  AND  FACTOR, 
Authority  of  Factor. 

1.  In  general.'] — The  mere  relation  of  princi- 
pal and  factor  confers,  ordinarily,  an  autho- 
rity to  sell  at  such  times  and  for  such  prices 
as  the  factor  may,  in  the  exercise  of  his  dis- 
cretion, think  best  for  his  employer;  but,  if 
he  receive  the  goods  subject  to  any  special 
instructions,  ho  is  bound  to  obey  them. 
Smart  v.  Sandars.  380 

2.  Revocation  of.] — The  authority,  whether  ge- 
neral or  special,  is  revocable.  Ibid. 

Qu<rrr,  whether  the  factor's  authority  to 
sell  can  be  revoked  after  he  has  made  ad- 
vances upon  the  credit  of  the  goods  con- 
signed to  him  ?  Ibid. 

3.  Sale  for  Repayment  of  Advances.] — In  as- 
sumpsit, the  declaration  stated  that  the  plain- 
tiffs  hail  consigned  wheat  to  the  defendants, 
who  were  corn-factors,  for  sale  on  account 
of  the  plaintiffs ;  that  the  defendants  then 
promised  the  plaintiffs  to  obey  and  observe 
the  lawful  orders  and  directions  of  the  plain- 
tiffs to  be  given  by  them  to  the  defendants 
in  regard  to  the  sale  and  disposal  of  the 
wheat  and  that,  although  the  plaintiffs  or- 
dered the  defendants  not  to  sell  below  a 
certain  price,  and  although  the  same  was 
a  lawful  order  and  direction  in  that  behalf, 
yet  the  defendants,  not  regarding  their  pro- 
mise, sold  at  a  less  price. 

Plea,  that,  after  the  delivery  of  die  wheat 
to  the  defendant!*,  they  became  and  were 
under  advances  to  the  plaintiffs  in  respect 


thereof;  that  they  gave  the  plaintiffs,  notice 
that  they  required  to  be  repaid  soch  ad- 
vances, and  that,  in  default,  they  should  sell 
the  wheat  and  repay  themselves ;  and  tha-_ 
although  a  reasonable  time  had  elapsed, 
the  plaintiffs  did  not  repay  them  soch  ad- 
vances; whereupon  the  defendants,  for  the 
purpose  of  reimbursing  themselves^  said 
the  wheat  for  the  best  prices  that  could  then 
be  obtained  for  the  same,  Ac.  >— 

Held,  that  the  plea  was  bad  in  strt*sta re- 
there  being  nothing  in  the  transaction  dis- 
closed upon  the  record,  from  which  it  could 
be  inferred  that  it  was  part  of  the  contract 
that  at  any  time  the  wheat  should  be  for- 
feited, or  the  defendants'  authority  to  sell 
enlarged,  so  as  to  enable  them  to  sell  for  re- 
payment of  advances,  without  reference  to 
its  being  for  the  interests  of  the  principals 
to  sell  at  that  particular  time,  and  for  that 
price.    Smart  v.  Sandart.  l*ag©  380 

PRISONER. 
Charging  in  Execution. 
It  is  no  ground  of  objection  to  a  defendant's 
being  charged  in  execution,  that  the  plain- 
tiff had  on  a  former  occasion  repudiated  the 
ReveU  v.  WtthertlL 

And  tee  Habeas  Corpus. 

PROBABLE  CAUSE. 
See  Case,  II. 

PROFITS. 
See  Pabtrkrs,  L  4. 

PROVISIONAL  COMMITTEE. 
See  Joist  Stock  Compart. 


QUALIFICATION  OF  VOTER 
See  Parliament. 

QUARE  LMPEDIT. 
Pleadings  in. 

1.  The  rules  of  Hilary  term,  4  W.  4,  do  not 
apply  to  actions  of  quart  unpedU.  Toltm  t 
The  Bishop  of  Carlisle.  41 

2.  In  quart  impedit,  the  declaration  contained 
six  counts,  all  founded  upon  the  same  title, 
but  taking  it  up  from  different  periods : — 
The  court  refused  to  put  the  plaintiff  to  hi» 
election  upon  which  of  the  counts  he  wouli 
rely. 

QUIET  ENJOYMENT. 
See  Lardlobd  arb  Tbrart,  III. 


RAILWAY  COMPANY. 
Set  Cask,  L  3,  4. 

Joirt  Stock  Coxpart. 

RAILWAY  SHARES. 
Contract  for. 
1 .  Not  xnttnn  the  Statute  of  Frauds.)— -A  contract 
for  the  sale  of  "  shares'*  in  a  projected  rail- 
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way,  is  not  a  sale  of  goods  within  the  sta- 
tute of  frauds.  Tempest  v.  Kilner,  249 ;  Bowl- 
by  v.  Bell  Page  284 

2.  How  satisfied] — Such  a  contract  is  satisfied 
by  a  tender  of  a  "letter  of  allotment," 
where  from  the  circumstances  it  may  be 
inferred  that  the  parties  dealt  upon  the  foot- 
ing of  such  document  being  equivalent  to 
scrip:  and,  consequently,  there  may  be  a 
complete  breach  of  such  a  contract  before 
the  actual  existence  of  any  "scrip"  or 
"shares"  properly  so  called.  Temped  v. 
Kilner.  249 

3.  Measure  of  Damages  for  Breach  of] — Held, 
that  the  vendee  of  shares  in  a  projected  rail- 
way, under  a  contract  to  be  completed  at  a 
future  day,  may  recover,  as  damages  for 
non-delivery,  the  difference  between  the 
price  agreed  on,  and  the  market-price  of 
the  day  on  which  the  sale  should  have  been 
completed;  but  that  he  is  not  entitled  to 
damages  in  respect  of  a  further  advance 
of  price  taking  place  afterwards  at  the  time 
of  the  actual  issuing  of  the  scrip.  Tern- 
pert  v.  Kilner.  253 

And  tee  Mokxt  Paid,  L 

REFERENCE. 
See  Arritramert. 

RELEASE, 
whether  it  is  competent  to  a  defendant 
to  plead  a  release,  puis  darrein  continuance, 
after  a  demurrer  to  his  rejoinder  to  a  repli- 
cation to  one  of  several  pleas,  originally 
pleaded  to  the  action.     Wright  v.  Bur 


rouglies. 


And  see  Awrcitt,  IL 
Pauper. 
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RENT-CHARGE,  51,  (*). 

RENT-SERVICE,  51,  (*). 

REPLEADER. 
Set  Practice,  XII.  1. 

REPLEVIN. 
See  Couwtt  CoraT. 

RESERVATION. 
See  Grart. 

REVERSION. 
Assignee  of— See  Assures  or  Rbtersior. 

REWARD. 
For  Apprehension  and  Conviction  of  a  Felon. 

The  defendant,  who  had  been  robbed  of  jew- 
elry, published  an  advertisement,  headed 
"  30L  reward,"  describing  tho  articles  sto- 
len, and  concluding  thus : — "  The  above 
sum  wiU  be  paid  by  the  adjutant  of  the 
41st  regiment,  on  recovery  of  the  property, 
and  conviction  of  the  offender ,  or  in  proportion 
to  tho  amount  recovered." 
A.,  a  soldier,  on  the  10th  of  June,  in- 
that  B  had  admitted  to 


him  that  he  was  the  party  who  had  com- 
mitted the  robbery,  and  the  serjeant  gav« 
information  at  the  police-station.  On  die 
14th,  the  plaintiff,  a  police-constable,  learn- 
ing from  one  C.  diat  B.  was  to  be  met  with 
at  a  certain  place,  went  there  and  appre- 
hended him.  The  plaintiff,  by  his  activity 
and  perseverance,  afterwards  succeeded  in 
tracing  and  recovering  nearly  the  whole  of 
the  property,  and  in  procuring  evidence  to 
convict  R : — 

Held,  that  the  plaintiff  was  not,  but  (per 
TindaL  C.  J,  and  Cresswell,  J.,)  that  A.  was, 
the  party  entitled  to  the  reward.  Thatcher 
v.  England.  Page  254 

ROYALTY. 
See  Grart. 

RULE  TO  COMPUTE. 
See  Practice,  IV. 


SALE. 

I.  By  Factor— See  Principal  AJffD  Factor,  3. 
1L  Title— See  Vxrdor  ard  Purchaser. 

SATISFACTION. 
Replication  to  Plea  of  165,  n. 

SCIRE  FACIAS. 
Set  Barrirr  Comrart. 

SCRIP. 
See  Railway  Shares 

SCRUTINY. 
Set  Paruakxrt,  3. 

SECURITY  FOR  COSTS. 

See  INTERPLEADER,  H. 

SHERIFF. 
Bailiff's  Fees. 
The  attorney  who  engages  the  service  of  die 
bailiff,  and  not  the  client,  is  the  party  liable 
to  the  bailiff  for  the  fees  usually  allowed 
on  taxation  for  the  execution  of  process 
Walbank  v.  Quarterman.  94 

SHIP-BROKER. 
Commission. 

1.  The  actual  earning  of  freight  nnder  a  char- 
ter-party, is  not  a  condition  precedent  to  the 
right  of  the  ship-broker  to  bis  commission 
for  procuring  the  execution  of  the  charter. 
Hill  v.  Kitckmg.  299 

2.  A.,  a  ship-broker,  procured  a  charter-party 
to  be  made  between  B.,  a  ship-owner,  and 
C,  under  which  the  owner  contracted  to 
bring  home  a  cargo  of  guano,  and  the  mer- 
chant agreed  to  pay  freight  at  the  rate  of 
4£  I5i.  per  ton,  to  be  reduced  to  4L  12s,  6d. 
if  the  ship  did  not  arrive  off  Cork  or  Fal- 
mouth on  or  before  a  given  day.  There 
was  no  express  engagement  on  die  part  of 
C.  to  ship  a  cargo  —Held,  that  A.  was  eau- 

3g2 

Digitized  by  Google 


1018 


tied  to  recover  from  B.,  upon  a  quantum 
meruit,  for  his  work  and  labour  in  procur- 
ing the  charier  to  be  executed,  without  show- 
ing the  arrival  of  the  vessel  on  or  before 
the  day  mentioned,  and  notwithstanding 
only  a  very  small  quantity  of  guano  had 
been  shipped,  and  a  small  amount  of  freight 
actually  earned ;  that  the  amount  of  com- 
pensation due  to  him  was  a  question  for  the 
jury;  and  that,  in  estimating  such  compen- 
sation, they  were  properly  guided  by  evi- 
dence of  what  was  customary  in  similar 
cases.    Hill  v.  KUching.  Page  299 

SLANDER  OF  TITLE. 
In  case  against  a  survey  of  highways,  ap- 
pointed under  the  7  &  8  Vict  c.  84,  for 
words  spoken  by  him  with  reference  to  cer- 
tain unfinished  houses  put  up  for  sale  by 
public  auction, — malice  is  not  to  be  inferred 
from  the  circumstance  of  the  defendant 
having  acted  upon  an  incorrect  view  of 
his  duty,  founded  upon  an  erroneous  con- 
struction of  the  statute.   Pater  v.  Baker.  831 

STAMP. 
L  On  Agreement. 
By  a  memorandum  of  agreement,  dated  the 
23d  of  June,  1842,  made  between  A.,  as 
ngent  for  and  on  behalf  of  the  churchwar- 
dens of  the  parish  of  St.  M.,  (not  naming 
them,)  of  the  one  part,  and  B.  of  the  other 
part,  it  was  agreed,  (provided  a  license 
could  be  obtained  from  the  lord  of  the  ma- 
nor, and  upon  B.  putting  the  premises  into 
repair,)  that  the  churchwardens  should 
grant  a  lease  to  B.  for  twenty-one  years  from 
Midsummer-day  then  next,  under  the  clear 
yearly  rent  of  30JL ;  such  lease  to  contain  co- 
venants for  payment  of  rent  and  taxes,  and 
to  repair,  insure,  not  to  commit  waste,  4c., 
and  all  other  usual  and  proper  covenants, 
&c. ;  and  B.  agreed  to  accept  such  lease,  and 
execute  a  counterpart,  &c.,  and  that,  until  such 
lease  and  counterpart  should  be  granted, 
the  said  yearly  rent  should  be  payable  and 
recoverable  by  distress  or  otherwise,  in  like 
manner  as  if  such  lease  and  counterpart  bad 
been  executed : — Held,  that  this  instrument 
was  properly  stamped  as  an  agreement. 
Doe  d.  Bailey  v.  Foster.  215 

II.  On  Mortgage. 
By  gone  Interest.] — By  indenture  dated  the  17th 
of  November,  1845,  reciting  that  A.  was 
indebted  to  B.  in  100/.,  A.  assigned  to  B.  all 
and  every  the  goods,  fixtures,  tools,  &c., 
which  then  were,  or  at  any  time  during  the 
continuance  of  that  security  should  be,  in 
and  upon  certain  premises,  to  have,  receive, 
and  take  the  said  goods,  &c.,  thereby  as- 
signed, at  per  schedule,  unto  B.,  &c.  The 
deed  contained  a  covenant  by  A.  for  pay- 
ment of  the  lOOi.  on  the  8th  of  February, 
1840.  with  interest  thereon  from  the  8th  of 


August  preceding  : — Held,  that  a  mortgage - 
stamp  on  the  deed,  applicable  to  a  stun  not 
exceeding  100/.,  was  sufficient.  Domes  v. 
Heath.  Page  938 

STATUTE  OF  FRAUDS, 
Interest  in  Land. 
The  plaintiff  agreed  to  let  a  boose  to  the  de- 
fendant, and  to  sell  him  certain  furniture 
and  fixtures  therein,  and  to  make  certain 
alterations  and  improvements  in  the  house  . 
and  the  defendant  agreed  to  take  the  house, 
and  to  pay  for  the  furniture  and  fixtures  and 
alterations : — Held,  that  this  was  an  agree- 
ment relating  to  an  interest  in  land,  witlun 
the  fourth  section  of  the  statute  of  frauds. 
Vaughan  v.  Hancock.  76© 

J&nd  ttt  Railway  Sbabzs, 

SUICIDE. 
See  Life  Assubaxck, 

SUMMONS. 
The  court  cannot  take  notice  of  a  consent  to  a 
summons,  unless  followed  in  due  time  by  an 
order  drawn  up  and  served.  Wood  v.  Hard- 
ing. 96i 
SURETY. 
See  As.vcitt,  II. 


TENANCY  FROM  YEAR  TO  YEAR. 
See  Landlord  a*d  Tk-vaht,  4. 

TENANCY  AT  WILL. 
See  Lasdlobd  urn  Tkjtaht,  4. 

TENDER. 
See  Mown  Paid. 

TERM'S  NOTICE. 
Sec  Practice,  IX. 

THEATRICAL  ENTERTAINMENT 
See  CorvBisHT. 

TITHES. 
Appeal  under  6  £  7  W.  4,  c.  71,  *.  46. 

1.  To  entitle  a  landholder  to  bring  an  action 
by  way  of  appeal  against  a  decision  of  ar 
assistant  time-commissioner,  under  the  6  & 
7  W.  4,  c.  71,  directing  tidies  to  be  paid  in 
kind,  the  yearly  value  of  the  payment  to  be 
made  by  him  thereunder  must  exceed  20/. 
Matthews  v.  LeapingwelL  <J  1 2 

2.  And  sembU,  that,  in  estimating  such  value, 
ho  is  not  entitled  to  take  into  the  account 
lands  held  by  him  as  tenant  in  common 
with  another  who  is  no  party  to  the  ap- 
peal. Ibtd. 

3.  The  landholders  of  a  parish  set  up  before  the 
commissioner  a  modus  of  2d.  per  acre  ;  the 
asserted  value  of  the  tithes  in  kind  payable 
under  the  award  was  9d  per  acre  i—Htld, 
that  "die  payment  to  be  made  or  with- 
bolden  according  to  such  decision,'  wa*.  the 
difference  between  those  two  sums  Ibid. 
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TRESPASS. 
I.  For  False  Imprisonment. 
In  trespass  by  A.  and  B.,  his  wife,  against  C, 
for  false  imprisonment  of  R,  C.  justified  un- 
der an  execution  against  the  plaintiffs  for 
costs  in  a  former  action  brought  by  them 
against  C,  alleging  the  recovery  of  the  judg- 
ment, the  issuing  of  the  ox.  so.,  its  delivery 
to  the  sheriff,  and  the  arrest  of  B.  thereun- 
der. The  plaintiffs  replied— confessing  the 
recovery  of  the  judgment,  and  the  issuing 
of  the  ca.  so. — de  injuria  sua  propria,  absque 
residua  rattsa: — Held,  that — as  the  judgment 
and  writ  were  admitted  on  the  record, — 
upon  the  warrant,  and  the  arrest  of  B.  un- 
der it,  being  proved  by  the  plaintiffs,  the 
justification  was  made  out,  without  any  evi- 
dence on  the  part  of  the  defendants.  New- 
ton  v.  Boodle.  Page  795 

II.  Breaking  and  entering. 
Aggravation.] — A.  hired  of  R  certain  rooms 
in  the  house  of  R,  at  a  yearly  rent,  with  the 
privilege  of  putting  a  brass-plate  with  A.'s 
name  engraved  thereon,  upon  die  front- 
door, there  to  remain  so  long  as  A.  should 
continue  to  occupy  the  apartments.  The  ] 
rent  being  in  an  ear,  R  removed  the  brass- 
plate  from  the  door,  and  refused  to  allow 
the  plaintiff  to  have  access  to  the  apart- 


In  trespass,  charging  that  R  broke  and 
entered  the  apartments  of  A.,  and  expelled 
him  therefrom,  and  removed  the  plate,  and 
seized  and  converted  Ms  goods,  R,  amongst 
other  pleas,  pleaded  that  A  was  not  pos- 
sessed of  the  brass-plate : — 

Held,  that  the  facts  warranted  the  jury  in 
finding  that  R  was  guilty  of  breaking  and 
entering  the  apartments;  that  the  removal 
of  the  plate  was  properly  treated  as  a  sub- 
stantive trespass,  having  been  pleaded  to 
as  such ;  and  that,  in  the  absence  of  evi> 
dence  to  show  that  it  was  affixed  to  die  free- 
hold, it  must  be  assumed  to  be  a  chattel 
only.  Lane  v.  Dixon.  776 
III.  Justification  on  Suspicion  of  Felony. 
A  plea  justifying  the  breaking  and  entering  a 
bouse,  without  warrant,  on  suspicion  of 
felony,  ought  distinctly  to  show,  not  only 
that  there  was  reason  to  believe  that  the 
suspected  person  was  there,  but  also  that 
the  defendant  entered  for  die  purpose  of  ap- 
prehending him.    Smith  v.  Shirley.  142 

Jnd  see  G»ant. 

TROVER. 
Effect  of  a  Recovery  in. 

1.  A  recovery  in  trover  vests  the  property  in 
the  chattel  in  the  defendant,  as  against  the 
plaintiff.  •  Cooper  v.  Shepherd  266 

2.  In  trover  by  A.  against  R  for  a  bedstead, 
B.  pleaded  a  former  recovery  by  A.  in  tro- 

END  OF 


vcr  for  the  identical  bedstead  against  C; 
averring  diat  the  conversion  by  C.  for  which 
that  action  was  brought,  was  a  conversion 
not  later  in  point  of  time  than  tho  conver- 
sion mentioned  in  tho  declaration  against 
B.,  and  diat  before  the  conversion  in  diat 
declaration  mentioned,  C,  being  possessed 
of  the  bedstead,  sold  it  to  B.,  who  paid  him 
for  the  same,  and  received  it  under  such 
sale,  and  that  die  taking  under  such  sale 
was  the  conversion  complained  of  in  the 
declaration  against  B.: — Held,  that  this  plea 
was  a  good  answer  to  the  action.  Page  266 

VARIANCE. 
See  Amendment,  L 
Banking  Comfaitt. 

VENDOR  AND  PURCHASER 
A  paid  a  deposit  upon  a  contract  for  the  pur- 
chase of  the  lease,  &c.,  of  a  public-house 
It  being  afterward  discovered  that  the  house 
was  comprised  widi  another  in  an  original 
lease,  under  which  the  lessor  had  reserved  a 
right  to  re-enter  for  breach  of  covenants  in 
respect  of  either  house : — Held,  that  A  was 
not  bound  to  accept  the  title  with  an  in- 
demnity, but  might  recover  back  the  depo- 
sit, with  the  expenses  incurred  in  investi- 
gating the  title.  Blake  v.  Phvm.  976 
VENUE. 

Construction  of  Undertaking  on  bringing  back. 

1.  To  satisfy  an  undertaking  in 'such  a  case 
to  give  material  evidence  in  Middlesex, 
the  plaintiff  having,  in  order  to  prove  au- 
thorship, first  shown  himself  possessed  of 
the  manuscript  in  the  county  of  Surrey, 
proved  that  it  was  by  his  direction  offered 
for  representation  or  sale  in  Middlesex,  to 
the  proprietor  of  a  theatre  there : — Held,  that 
this,  as  evidence  in  confirmation  of  the  pre- 
vious proof  of  authorship,  was  sufficient 
evidence  in  Middlesex  to  satisfy  the  under- 
taking.  Let  v.  Simpson.  871 

2.  In  an  action  by  A.,  an  agent  employed  by 
B.,  to  cause  advertisements  to  be  inserted  in 
newspapers,  evidence  that  A.  gave  orders 
to  C.  to  insert  such  advertisements,  is  mate- 
rial evidence  in  the  county  in  which  such 
orders  were  given,  to  satisfy  an  undertaking 
upon  bringing  back  the  venue.    Parratt  v. 

884,  n 

WARREN. 
See  Gbant. 
WITNESS. 
Competency  of— See  Evidence,  I. 

WRIT  OF  ERROR 
Judgment  on — See  Pbactice,  XII.  3. 

WRIT  OF  SUMMONS. 
See  Pbactice,  L 

VOL.  III. 
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